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MEMORANDA. 


In  the  Long  Vacation  of  1881  Sir  George  Wilshsre  Bbamwell  resigned  the 
ofiBce  of  one  of  the  Lords  Justices  of  the  Court  of  Appeal,  aud  was  afterwards,  on 
the  6th  of  February,  1882,  created  a  Baron  of  the  United  Kingdom,  by  the  title 
of  Baron  Bramwell,  of  Hever,  Kent. ;  He  was  succeeded  on  the  Ist  of  November, 

1881,  by 

Sir  Nathaniel  Likdlet,  Knight,  one  of  the  Justices  of  the  High  Court 
of  Justice,  and  Fobd  Nobth,  Esq.,  Q.C.,  was  appointed  a  Justice  of  the  High 
Court  in  place  of  Lindlet,  J. 

On  the  27th  of  December,  1881,  the  Right  Hcnourable  Sir  Robebt  Lush,  one 
of  the  Lords  Justices  of  the  Court  of  Appeal,  died,  and  on  the  14th  of  January, 

1882,  Sir  John  Holkeb,  Knight,  Q.C.,  was  appointed  his  successor. 

On  the  24th  of  May,  1882,  Sir  John  Holkeb  died,  haying  filled  the  ofiBce  of 
Lord  Justice  little  more  than  four  months.    He  was  succeeded  by 

Sir  Chablss  Synge  Chbistdfheb  Bowen,  Knight,  one  of  the  Justices  of  the 
High  Court  of  Justice,  and  John  Chableb  Day,  Esq.,  Q.C.,  was  appointed  a 
Justice  of  the  High  Court  in  place  of  Bowen,  J. 


The  Mode  of  Citation  of  the  Volumes  in  the  Three  Series  of  the  Law  Bspobtb,  com- 
mendng  January,  1882,  will  he  as  follows  :— 

In  the  First  Series, 
19  Oh.  D. 

In  the  Second  Series, 
8  Q.  B.  D.  7  P.  D. 

In  the  Third  Series, 
7  App.  Cas. 


TABLE  OF  CASES  REPORTED 


IN  THIS  VOLUME. 


Abbott  V.  Andrews 
Aberdombie  v.  Jordan 
Adams  v.  Boetock 
AndrewB,  Abbott  v. 

f  Toke  V. 

Attomey  General  v.  Noyes 

(C.  A.) 


PAOB 

648 


Bonsteady  Hale  v. 
Bowles  V.  Drake 


187  '  Bradlaugh,  Clarke  v, 


259 
648 
428 

125 


(G 


B. 

Sanbnry  Sanitary  Anthority  v. 

Page  97 

Barclay,  Reg.  v.  306 

,  _!.  t;.  (C.  A.)  486 

Barker  v.  Palmer  9 

SsTTj,  Pickering   Lythe  East 

Highway  Board  v.  59 

Batt,  Schneider  V.  (C.A.)  701 
Bayley,  Reg.  v.  411 

Baylis,  Bradley  v.  (C.A.)  195,  210 
Biffen,  Eirby  v.  201 

Birch,  Sharpe  v.  Ill 

Bitten,  Solomon  i;.  (C.A.)  176 

Bostocky  Adams  v.  259 


PAOB 

453 
(C.A.)  325 
(C.A.)     63 
A.)  195,  210 
35 
392 
Society, 
(C.  A.)  403 
.      450 
313 


Bradley  v.  Baylis 
Brash,  Millen  v. 
Bridgett,  Turner  v. 
Brunswick    Building 

Haywood  v. 
Burgoyne  v.  Collins 
Burr,  Cory  v. 

C. 

Cardwell,  Hornby  v.       (G.  A.)  329 
Carter,   Sheffield   Waterworks 

Company  v.  632 

Castellain  v.  Preston  613 

Castle,  Fear  v.  380 

Chamberlain,  Meek  v.  31 

Charlton,  Boyce  v.  1 

China  Steamship  Company  v. 
Commercial  Assurance  Com- 
pany (C.A.)  142 
City  of  London  Court,  Judge 
of,  Reg.  V.  609 


zU 


TABLE  OP  CASES  REPOBTED. 


Vol.  VIII. 


PAGE 

Clarke  v.  Bradlaugh      (0.  A.)     63 
Clayton,  Yorkshire  Inanrance 

Company  v.  (C.  A.)  421 

Clew,  In  re  511 

Collins,  Burgoyne  v.  450 

Commercial    Assurance  Com- 
pany, China  Steamship  Com- 
pany V.  (C.  A.)  142 
Coney,  Reg.  v.  534 
Cook,  Bosenberg  v.  162 
Cory  V.  Burr                               313 
CoTerdale  v.  Grant                     600 
Cumberland  (Justices  of).  Beg. 
V.                                           369 


D. 

Dalrymple  v.  Leslie 
Davison,  Fergussc 
Death,  Boberts  v. 


Davison,  Fergusson  v.    (C.  A.)  470 
^     ■    -^  "  (C.  A.)  319 

Defries,  Nordon  v.  508 


Douglas  Forge  Company,  Ince 

Hall  BollingMills  Company  v.  179 
Drake,  Bowles  v.  (C.  A.)  325 

Dudley  (Corporation  of).  In  re 

(C.A.)    86 
Durrant  v.  Bicketts  177 


E. 

Eaton,  Beg.  v. 
Edwards,  Ex  parte 
Ellis,  Beg.  V. 
Eltringham,  Laws  v. 
Erichsen  v.  Last 
Evans,  Graff  v. 


158 
(C.  A.)  262 

4t)6 

283 
(C.  A.)  414 

373 


Faulkner,  Hicks  v.  167 
Fear  v.  Castle  380 
Fergusson  v.  Davison  (C,  A.)  470 
Field,  Kay  v.  594 
Foster  v.  Great  Western  Bail- 
way  Company  25 
v. 


-,  Hartmont  v. 


(C.  A.)  515 
vCA.)    82 


G. 

Gallaway  v.  Maries 

Gibbs  V.  Guild 

Gordon  v.  Great  Western  Bail- 
way  Company 

Graff  V.  Evans 

Grant,  Coverdale  v. 

Great  Western  Bailway  Com- 
pany, Foster  v. 


PAQB 

275 
296 

44 
373 
600 

25 


V. 


(C.  A.)  515 

9 

44 


Gordon  v. 
Great  Yarmouth  (Justices  of). 

Beg.  V.  525 

Groome,  London  and  County 

Banking  Company  v.  288 

Guild,  Gibbs  v.  296 


H. 

Hale  V.  Boustead 
Handsley,  Beg.  v. 
Handsworth      Local 

Simcox  V. 
Hartmont  v.  Foster 
Henderson,  Thol  v. 
Haywood  v.  Brunswick 

ing  Society 
Hicks  V.  Faulkner 
Hill,  Sparrow  v. 
Homfray,  Mitchell  v. 
Hornby  v,  Cardwell 
Horton,  in  re 


I. 


453 

383 
Board, 

39 
(O.A.)    82 

457 
Build- 
(C.A.)  403 

167 
(C.  A.)  479 
(C.  A.)  587 
(C.  A.)  329 

434 


lies  V.  West  Ham  Assessment 
Committee  (C.A.)    69 

Ince  Hall  Boiling  Mills  Com- 
pany V.  Douglas  Forge  Com- 
pany 179 

Indigent  (Blind  School  for), 
Wigsell  V.  357 


VouVIII. 


TABLE  OP  CASES  REPOBTED. 


xiii 


J. 

PAGE 

Jackson  v.  Litchfield      (0.  A.)  474 
Jenkins,  Moyle  v.  116 

Jones,  Peat  v.  (C.  A.)  147 

Jordan,  Abercrombie  v.  187 

K. 

Kay  V.  Field  594 

Keen  v.  Millwall  Dock  Com- 
pany 482 
King  V.  Sporr  104 
Kirby  v.  Biffen                           201 

L. 

Lancashire  ( Jastices  of),  Boch- 

dale  (Corporation  of)  v. 

(C.A.)  12 

Last,  Erichsen  v.            (C.  A.)  414 

Laws  V.  Eltringham  283 
LeamiDgton  (Corporation  of). 

Tonne  V.                     (C.A.)  579 

Leslie,  Dalrymple  v.  5 

Litchfield,  Jackson  v.  474 
London  and  Connty  Banking 

Company  v.  Groome  288 
Lovell,  Reg.  v.           (C.  C.  R.)  185 

Lnmsden  v.  Winter  650 


M. 

McBride,  Richards  v.  119 

Maid^ead  (Corporation    of) 

BeR.  V.  339 

Manchester      (Overseers      oQ 

Reg.  V.  50 

Maries,  Gkdlaway  v.  275 

Martin,  Reg.  v.  (C.  C.  R.)    54 

Matthews,  Walker  v.  1U9 

Meek  v.  Chamberlain  31 

Metropolitan  Asylnm  District 

(Mana|;er8  of)  Weston  v.  387 
Metropolitan  Board  of  Works 

V.  Steed  445 

Millen  v.  Brash  35 

Miller,  Reece  v.  626 


PAGE 

Millwall       Dock  Company, 

Keen  v.  482 
Mitchell  V.  Homfray      (C.  A.)  587 

Morby,  Reg.  v.  (C.  C.  R.)  571 

Morfee  v.  Novis  200 

Morgan  v.  Thomas  575 

Moyle  V.  Jenkins  1 16 

N. 

Newman,  Reg.  v.       (C.  C.  R.)  706 
Nordon  v.  Defries  508 

Novis,  Morfee  v.  200 

Noyes,  Attorney  General  v. 

(C.A.)    125 
Nuth  V.  Tamplin  247 

0. 

Ormerod    v.  Todmorden  Mill 
Company  (C.  A.)  664 

P. 

Page,       Banbnry       Sanitary 

Authority  v.  97 

Paget,  Reg.  v.  151 

Palmer,  Barker  v.  9 

Peat  V.Jones  (C.A.)  147 

Peterborough  (Corporation  of) 

V.  Overseers  of  Thurlby  586 

Phillips,  Williams  v.  437 

Pickering  Ly  the  East  Highway 

Board  v.  Barry  59 

Preston,  Castellain  v.  613 


R. 


Reece  v.  Miller 
Reg.  V.  Barclay 


626 

306 

(C.  A.)  486 

—  V.  Bayley  411 

—  V.  City  of  London  Court, 
Judge  of  609 

—  V.  Coney  534 

—  V.  Cumberland  (Justices 

ol)  869 

—  V.  Eaton  158 


TABLE  OF  CASES  EEPOBTED. 


V0L.VIIL 


PAGB 

Beg.  V.  Ellis  466 
V.  Great  Yarmonth  Jus- 
tices of                                   525 

V.  Handsley  383 

v.Lovell  fO.C.R.)  185 

— ^  V.  Maidenhead  (Corpora- 
tion of)  339 

V.  Manchester  (Overseers 

of)  50 

V.Martin  (O.C.R.)    54 

v.Morby  (C.C.E.)  571 

V.  Newman        (C.  C.  R.)  706 

V.  Paget  151 

V.  Rowlands      (C.  C.  R.)  530 

V.  Slator  267 

V.  Wimbledon  Local  Board 

(C.  A.)  459 
Richards  v.  McBride  119 

Eicketts,  Darant  v.  177 

Roberts  v.  Death  (C.  A.)  319 

Robertson,  Southwestern  Loan 

Company  v,  17 

Rochdale   (Corporation  of)  v. 
Justices  of  Lancashire 

(C.A.)    12 
Rosenberg  v.  Cook  162 

Rowlands,  Reg.  v.      (C.  C.  R.)  530 
Boyce  v.  Charlton  1 

Rumball  v.  Schmidt  603 


Sampson,  Scott  v.  491 

Saville,  Whitecross  Wire  Com- 
pany V.  (C.  A.)  653 
Schmidt,  Rumball  v.  603 
Schneider  v.  Batt  (C.  A.)  701 
Scott  V.  Sampson  491 
Sharpe «;.  Birch  111 
Sheffield  Waterworks  Company 

V.  Carter  632 

Simcoz  V.  Handsworth  Local 

Board  39 

Slator,  Reg.  v.  267 

Solomon  v.  Bitton  (C.  A.)  176 

South  Western  Loan  Company 

V.  Robertson  17 

Sparrow  v.  Hill  (C.  A.)  479 


PAOB 


Spurr,  King  v.  104 

Steed,  Metropolitan  Board  of 

Works  V.  445 

Sunderland  (Guardians  of)   v. 

Clerk  of  the  Peace  for  Sussex  99 
Sussex  (Clerk  of  the  Peace  for) 

Sunderland  (Guardians  of)  v.    99 


Tamplin,  Nuth  v.  247 

Templeman  v.  Trafford  397 

Thol  V.  Henderson  457 

Thomas,  Morgan  v.  575 

Thurlby  (Overseers  of)  Corpora- 
tion of  Peterborough  v.  586 
Todmorden     Mill     Company, 

Ormerod  v.  (C.  A.)  664 

Toke  V.  Andrews  428 

TraflFord,  Templeman  v.  397 

Turner  v.  Bridgett  392 

W. 

Walker  v.  Matthews  109 

West  Ham  Assessment  Com- 
mittee, lies  V.  (C.  A.)    69 

Weston  V.  Managers  of  Metro- 
politan Asylum  District         387 

Whitecross  Wire  Company  v. 
Saville  (C.A.)  653 

Wigsell  V.  School  for  Indigent 
Blind  357 

Williams  v.  Phillips  437 

Willows,  York  Tramways  Com- 
pany V.  (C.  A.)  685 

Wimbledon  Local  Board, 
Reg.v.  (C.A.)  459 

Winter,  Lumsden  v.  (550 

y. 

York  Tramways  Company  v. 
Willows  (CA.)  685 

Yorkshire  Insurance  Company 
t;.  Clayton  (C.A.)  421 

Young  V.  Leamington  (Corpora- 
tion of)  (C.  A.)  579 


TABLE  OF  OASES  CITED. 


A. 

Adamson,  £x  parte.    Collie,  In  re 
Allan  V.  Liverpool,  Overseers  of 
Alma   Spinning  Ck)mpany  (Bottomley's) 
Case),  In  re  .  .  .  .  f 

Alsager  v.  Carrie 
Alston  V.  Underbill 
Altham's  Case  .... 

American  Insurance  Company  v.  Dnrbamj 

Anderson's  Case 

Anderson  v.  Bank  of  Columbia  . 

V.  Elswortli    . 

Anthony  v,  Seger 

Arcangeio  v.  Tliompson . 

Archaid  v.  Ring 

Archer  v,  Hudson 

Arnold  V.  Mayor  of  Poole 

Ashenden  v.  London  Brigbton  and  Soutb) 

Coast  Kail  way  Company         .  .  f 

Aspden  v,  Seddon 
Attorney-General  v.  Cell 

V.  Middleton,  Lord 

v.    Mutual    Tontine) 

Westminster  Cbambers  Association     . ) 
Atwood  V,  Sellar 
Austin  V.  Guardians  of  Betbnal  Green    . 

Avdand  v,  Lucas  .  •  A 


PAGE 

S  Ch.  D.  807. 

.     454 

Law  Rep.  9  Q.  B.  180 

201,  211,  422 

16  Cb.  D.  681 

692,  697 

11  M.  &  W.  14 

.     148 

lCr.&M.492 

.      64 

4  Rep.  440     . 

.      33 

12  Wend.  N.Y.  Rep. 

463;  15 

Ibid.  9 

315,  318 

Law  Rep.  3  Eq.  337  • 

.     179 

2Cb.  D.  644. 

.     511 

SGiflf.  154     . 

.     589 

1  Hagg.  C.  C.  C.  13    . 

.     463 

2  Camp.  620  . 

815,  317 

31  L.  T.  (N.S.)  647    . 

654, 656,  661 

7  Beav.  551   . 

.     590 

4  M.  &  G.  8G0 

.     581 

5  Ex.  D.  190 

.      46 

1  Ex.  D.  496 

407,  410 

3  H.  &  C.  615 

.     125 

3  H.  &  N.  125 

.     127 

Law  Rep.  10  Ex.  30S 
D.  469       . 

S  1  Ex. 

422, 424,  426 

5  Q.  B.  D.  286 

653,  661 

Law  Rep.  9  C.  P.  91  , 
5  C.  P.  D.  211,  at  p. 

.     581 

222  re- 

ported  on  appeal  at  p.  351  61,  469 


B. 


Bacon  v.  Cosby 
Ballard  v.  Robins 
Bally  V.  Wells  • 
Bani  of  Bengal  v,  Fagan 
Banks  v.  Sutton 
Bann,  Tbe 
Barrett  v.  Blagrave 
Baiter  v.  Dubeux 
Battley  v.  Faulkner 
Baxendale   v.   London,    Chatham, 
Dover  Railway  Company       • 


.     4D.G.&S.261        . 

.    576 

.     3  C.  P.  D.  92 

.     261 

.     3Wils.25     . 

.     407 

.     7  Moo.  P.  C.  (N.S.)  61 

,  72,  76     290 

.     2P.Wms.700 

33,34 

.    Davis,  55 

.    629 

.     oVes.  555     . 

.     390 

.     7  Q.  B.  D.  413 

453,  454,  456 

.     3  B.  &  A.  288 

.    802 

^^^1  Law  Rep.  10  Ex.  35  , 

333,  337 

xvi                                TABLE  OP  OARKS  CITED. 

1 

Vol.  Vm. 

Baylcy,  Ex  parte. 

.     9B.&C.691 

FAGB 

.     265 

Beckc  V.  Smith 

.     2M.&W.195 

.     123 

Beddall  V.  Maitland       . 

.     17  Ch.  D.  174 

429,  430 

Bell  V.Parke    . 

.     11  Ir.  C.  L.  Rev,  413 

502,  504 

Bendle  v.  Wataon 

.     Law  Rep.  7  C.  P.  163 
.     i  Q.  B.  D.  419 

.     261 

Benecke  v.  Frost 

338,  704 

Berthier,  Ex  parte.    Hinks,  Id 

ire 

.     7  Ch.  D.  882  . 

393,  395,  396 

Best  V,  Hamand 

.     12Ch.U.  1    . 

.     164 

Beynon  v.  Godden 

.    4  Ex.  D.  (C.A.)  246 

.     335 

Billage  v.  Soutbee 

.     9  Hare,  534   . 

589,  590 

Bittleston  v.  Timmis     . 

.     IC.  B.389    . 

.     148 

Blair  v.  Bromley 

.     5  Hare,  542   . 

.     304 

Blake  v.  Beech. 

.     1  Ex.  D.  320. 

.     156 

Blyth  V.  Shepherd 

.     9M.&W.763 

.     317 

Boehm  v.  Sterling 

.     7T.  R.423    . 

.     290 

Boon  V,  Howard 

i  Law  Rep.  9  C.  P.  277 

198,  201, 
208,  210,  226 

Booth  V,  Hutchinson     . 

.    Law  Bep.  15  Eq.  30  . 

.     148 

V,  Warrington,  Lord 

.     4  Bro.  P.  C.  163 

.     304 

Borrics  v.  Hutchinson    . 

j  18  C.  B.  (N.S.)  445  ; 
•1      (C.P.)16U 
.     Buller's  Nisi  Priiis,  p. 

34  L.  J. 

.     458 

Boulter  v.  Clarke 

16        .     538 

Bower  v.  Hartley 

.     1Q.B.D.652 

.     334 

Bows  V.  Fen  wick 

{  Law  Rep.  9  C.  P.  339 

277,  278, 
280,  282,  283 

.     1  F.  &  F.  536 

502,  505 

Braybrooke,  Lord  v.  Attorney-General 

.     9H.L.  165   . 

.     270 

Bree  v.  Holbeok 

, 

.     2  Doug.  654  . 

302,303 

Brewster  v.  Kitchell      . 

, 

.     1  Salk.  198 ;  5  Mod.  368        .     405 

Bringloe  v.  Goodson 

, 

.     8Sc.71 

.     390 

British  and  American  Telegraph  Com-I  t«.„t>«^  i^i  t?^  qic 
p«ny.    Fowler's  Case,  In  rl   .              J  Law  Rep.  14  Eq.  316 

693,  696,  699 

Bromage  v.  Prosser 

.     4  B.  &  C.  255 

.     175 

BrowQ  V.  Davies 

.     3T.  R.  80      . 

290,292 

Brooks  V.  Mitchell 

.     9  M.  &  W.  15 

.     290 

Brown,  In  re    . 

.     3Q.  B.D.545 

.     512 

.    ..    Cl*<».» 

.     lEx.D.425. 

.     2  Robertson,  315,  at  p. 

.       10 
317   113,114 

Bryan  ».  White 

Bryden  v.  Willett 

.     Law  Rep.  7  Eq.  472  . 
.     6Q.  B.D.633 

.     576 

Biirnand  v.  Rodocanachi 

615,  617,  625 

Burrell  v,  Delevante 

.     30  Beav.  550  . 

.26 

0. 


Caledonian  Railway  Company  v.  Sprot 

Campbell  v.  Maund 

Carter  V.  Bentall 

Cartsbum,  The 

Carr  v.  Roberts 

Chaplin  v.  Chaplin 

Chapman  v.  Royal  Eank  of  Scotland 

Christopherson  v.  Bare  • 

Churchill  v.  Bank  of  England 

Clarke  v.  Cuckfield  Uni'm 

V.  Hart  . 

V,  Houjham 


2Macq.  449  .  .            .92 

5  A.  &  E.  865,  at  p.  8d0  .  463 
2  Beav.  551  .  .576 
6P.D.  59  .  .  334,703 
5B.  &Ad.  78  .  367 
3P.Wm8.229  .  .  33 
7Q.B.  D.  136  .  422 
11  Q.  B.  473  .  .  538,  553 
11   M.  &    W.  323 ;  2   Dow. 

(N.S.)  767  .  .  19,  20,  21,  22 

21  L.  J.  (Q.B.)  349  .            .     581 

6  H.  L.  633,  667  .  26,  517 
2B#&C.  149  .    803 


Vol.  VIIL 


TABLE  OF  OASES  OITED. 


xvU 


Olifford  V.  BmndoQ        •            •  • 

Co2gUi8  If.  Bennett        .            •  • 

Goker,  Ex  parte.    Blake,  In  re  .  • 

Coles  V.  Sims    .            •            .  • 

Oollett  V.  Bobinscm        .            .  *      • 
CoUingridg^  v,  Boyal  Exchange  A«arance) 

Corporation   •            .             •  .) 

Combe  v.  Pitt   •            .            •  • 

Constantinople    and    Alexandria  Hotel) 

Company       .            .            .  .) 

Cook  V.  Cook    •            •            •  • 

».  Hnmber            •           •  A 

Cooke  V.  Chilcott          •            •  .{ 

V.  Lamotte  «  • 

Cooper  V.  Wvatt  •  . 

Cooth  V.  JacKBon  •  « 

Costar  i;.  Hetherington  • 

Cowell  V,  Amman  Colliery  Company 


Cox  V,  Bishop    •  «  ^ 

Crftgg  V.  Taylor 

Crampton  v.  Varna  Railway  Company 

Cntwooor  v.  Salter        •  • 


A 


PAGI 

2  Camp.  870  .  .  .    560 

2  C.  P.  D.  568  .  604,  608 

Law  Bep.  10  Ch.  662  454,  456 

5D.  M.&G.  1  .  .390 

26  W.  B.  403;  11  Ch.  D.  687      178 


3  Q.  B.  D.  173 

3  Burr,  at  p.  1433 

Law  Bep.  5  Ch.  302 

2Vem.545   . 
11  0.  B.  (N.S.)  33 


616,  616 
65,67 
.    590 


.     576 
191,  200,  211, 
221,  224,  226 
3  Ch.  D.  694        404,  405,  406,  409, 
410,  411 
15B6ay.234.  .  .     589 

5  Madd.  482  .  .  .19 

6Ve8.11,40.  •  26,517 

1E.&B.802  .  .     370 

6B.&S.333;34L.J.(Q.B.) 

472,  473 
8  De  a.M.  &G.  815 ;  26  L.  J. 

rCh.)389    .        406,408,409,410 
Law  Bep.  2  Ex.  131  .  .      23 

Law  Rep.  7  Ch.  562  .     581 

18Ch.D.30.  .  .     113 


D. 

D^lby  V.  India  and  London  life  Assnr-) 

ranoe  Company  •  •  .) 

Daniel «!.  Stepney  •  •  • 

Dapaeto  v.  Wyllie         •  •  • 

Danrell  v.  Tibbitts 

Davy  V.  Garrett  .  •  • 

Dawson  v.  Bank  of  Whitehaven  « 

De  Mattos  v,  Gibson     •  •  • 

Denn  v.  Pockey  •  • 

Dent  V.  Bennett  .  •  • 

Denys  v.  Shnckbnrgh    •  •  « 

Diana,  The       •  •  •  • 

Dicks  V,  Yates  .... 
Digs;le  v.  London  and  Blackwall  RaUway) 

Company      .  ,  .  .} 

Dixon  V.  Wrench         '•  • 

Dodds  V.  Shepherd         • 

Doe  V.  Collis     •  •  •  . 

—  V.  Hellard  .  .  •  . 

—  V.  Webber .  , ,  • 

—  V.  Willis    . 
Doggett  V,  Catterms      •  • 


Do?m  V,  Hailing  •  • 

DofEtor  V.  Sigel 

Dunn  V.  Birmingham  Canal  Navigation 
Company      .  .  • 

VouVIII.— Q.B.D. 


15  C.  B.  365 ;  24  L.  J, 

Law  Rep.  9  Ex.  185  . 

Law  Rep.  5  P.  C.  482 

5  Q.  B.  D.  560 

7  Ch.  D.  473  . 

6Ch.D.218 

4DeG.&J..276,282 

5T.R.299    . 

4  My.  &  Cr.  269 

4  Aj.  &  C.  (Ex.)  42    . 

Lush.  539      .. 

18Ch.D.76   30,334, 

5EX.442      . 

Law  Rep.  4  Ex.  158  . 
lEx.D.  75   . 
4T.  R.294   . 
9  B.  &  0.  789 
1  B.  &  A.  713 


(C.P.)2  615 

407,410 
.     122 

615,  018 

673,  682 

33,34 

.     407 

576,  677,  578 

589,  592 

.     306 

.     612 

516,  518,  521 

.     582 

22,  23, 181 
83,85 
.  576 
.  439 
576 


5Bing.441;  3  Moo.  &  P.  24 

439,  441,  444 

19  C.  B.  (N.S.)  766    .  279,280 

4  B.  &  0.  330       290,  291,  292,  293, 

294,295 

4  De  G.  M.  &  G.  520  517,  518,  522. 

523 


Law  Bep.  8  Q.  B.  42 


92 


xviil 


TABLE  OF  GASES  CITED. 


Vol.  Vlll. 


E. 


Merral  '. 
Nortli) 


Earner  v.  Merle 
Eastwood  V.  Miller 
Ecclesiastical  OommifiBioners  v. 

East  Railway  Company 
Edwards  v.  Beg. 

Wood  V.  Majoribauks 

Ellersfaaw  v.  Bobinsoa   • 

Ellis  Vi  Burch  •. 

—  V.  Munson 

Elton  V.  £a8pn  . 

Kmma  Silver  Mining  Company  v.  Grant 

Ernest  V,  Brown 

Estwick  V.  Cook 

Evans  and  Finch's  Case 


■■{ 


PAQB 

Not  reported' .  .         499, 504 

Law  Bep.  9  Q.  B.  440.  278,  282 

Law  Bep.  4  Ex.  162   .  .     581 

4  Cb.  D.  845  .  .  304,  305 

9  Ex.  628     •.  •.  .      64 

3De*a.&j;829      '.  .      26 

2  StArk.  on  Ev.  681,  n.  (e)      .     501 
Law' Bep.  6  C.  P.  327  198,  208, 210, 

226 
35LwT.  58S.  .  .    430 

19Ve8. 73     .  .  .676 

17  Cb.  D.  122  .  454, 455 

.  341 
.  64 
.     423 


4  Bing.  N.  C.  162 
2  Ldl  Baym.'1557 
Cro.lOar.  340 


P. 


Fairbridge  ».  Pace         • 

Farrant  v.  Nichols         .  .  s 

Fenwick  v.  Smalz  .  •  ^ 

Fernandez,  Ex 'parte      .  •  '•< 

Ffooks  v.  South  Western  Bailway  Corn- 
Great  Northern  Bailway  Com- 


pany 
Field  V, 


pany 
Fife  V.  Clayton. 

Finlay  v.  Bristol  and  Exeter  Bailway 
Company      ....  * 

Fisher  v.  Val  de  Travers  Asphalte  Comr 
pany  ...  % 

Forskiw  V.  De  Wette     •  .  « 

Fowler  v,  Churchill 

Fowler.  V.  Lock 
Frank  v.  Stovin 
Eraser  v.  Burrows 
French  v.  Macale 


Frend  v.  Dennett 


lC.:feK.3lY           •.  ,     597 

9Beav.  327   .            .  .576 

Law  Kep.  3  C.  P.  313  .     697 

10  0.  B.  (N.S.)  3 ;   30  L.  J. 

(C.P.)  321  .            .  ,     352 

l8m.&G.  142          .  .    590 

8  Ex.  D.  261.            ,  .     480 

13  Ves.  5464  1  C.  P.  (temps. 

Lord  Cottenham)  351  439,  441 

7Eir.409     •.            .  .     582 


:i 


1  C.  p.  D.  (C.A.)  611 , 

Law  Jlep.  6  Ex.  200  . 
11   M.  &    W.  57;    ! 

(N.8.)  562.. 
Law  Jtep.  7  0.  P.  272 
3  East,  548    . 

2  Q.  B.  D.  624 

2  D.  &  War.  269 


.r4C 

:1  t 


.     333 

.     472 
I   Dowl. 
19, 20,  21,  22 

.     105 
576.  577,  578 

.     144 
390 


4  CB.  (N.8.)  576;. 27  L.  J. 
aP.)  314.  Xat  law),  5  L.  T. 
'N.S.)  73  (in  equity)        581,  585 


G. 

Galatti  v.  Wakefield 
Gibson  V.Bell  . 

V.  Jeyes 

V.  Bussell 

Gillv.  Cubitt    . 

Golding  V.  Wharton  Saltworks  Company 

Goldschmldt  v.  Whitmore 


4  Ex.  D.  249  . 

.  472 

1  Biiig.  N.  C.-743   . 

148, 150 

6  Ves.  266  .. 

.  589 

2Y.&C.(Ch.)104  . 

.  690 

3  B.  AC.  466 

.  294 

1  Q.  B.  D.  374 

673,  682 

3  Taunt.  508  . 

.  313 

VouTllL 


TABLE  OF  GASES  CITED. 


XIX 


Goodman  v.  Ilasvey 
Gniyv..Kirby  . 

Great  Oceanic  Telegraph  Company, 
ward's  Case,  In  re 


FAOB 

290 


.    4Ad.&K870 
.    2  DowL  601  . 

^^'^l  Law  Rep.  13  Eq.  30 

^BLrfio^""'^.  ^^T  ^"".^^^  '':\  I^w  Rep.  7  Q.  B.  560 

Greavea  V.  Tofieid          !            !  !     14  Ch.  D.  663,  at  p.  573  .     407 

Grecev.  Hunt   .            '.            .  .     2  a  B.  D.  389  .            .43 

Green  «.  Elmslie            .             .  .1  Peake,  278  .  .  814,  SiS,  316 

Gregory  v.  Gregory        .            .  .    G.  Coop.  201  .  .            ,     589 


693,696,699 

.      98 


H. 


Hadley  v.  Baxendale 

Haigh  V.  North  Brierley  Union  • 

V.  Sheffield  (Corporation  oQ 

Hall  v..  Byron  ..  «  • 

Hallows  V.  Femie 

Halton  V.  Cove  • 

Hamilton  (Lord)  v,  Mohun 

Hamlyn  v.  Betteley       .  • 

Hancock  v.  Somes 

Hanley  v.  Gassam  .  • 

Harding  v.  Harding 

Hardy  v.  Alexander 

«.  Hull  . 

Hargreaves  v.  Diddams  . 
Harnett  v.  Vise 

Harris  v.  Petherick        •  • 
Harrington    v.*  Victoria   Graving   Dock) 
Company     '.            •  •  •) 
Harrison  v.  Bank  of  Australia    . 
Hatch  p.  Hatch 
Havelock  v.  Hancill 
Haynes,  In  re    . 
V.  GreAt  Western  Railway  Com-)  ^^  j^  ,p^  ^ j^^j  ^g^ 


9  Ex.  341 ;  23  L.  J.  (Ex.)  179  458, 

459 

E.B.ApE.873     .  .  581 

Law  Rep.  10  Q.  B.  102  277,  281 

4Ch.  D.  667.     .  .  439 

Law  Rep.  3  Ch.  467  .  .  693 

lB.&Ad.  688    .  .  121 

IP.  Wm8.118     .  .   33 

6  Q.  B.  D.  63      .  83,  84 

1  E.  &  E.  795             .  .     370 

10  L.  T.  189  •  .  263,  264,  266 
2Giff.597     .            .  .131 

2  Stark,  on  Ey.  642,  n.  (e)  .  501 
17Beav.  355.  .  .  480 
Law  Rep.  10  Q.  B.  682  628,  631 
5£x.  D.  307.  .  .  516 
4Q.B.D.611           .  .      26 

dQ.B.D.549           .  .528 

Law  Rep.  7  Ex.  89 
9  Yes.  292     . 
3T.R.277    . 
15  Ch.  D.  42  . 


•i 


B£S.\G«i     :     : 

Heasman  v.  Pearse  • 

Heighington  v,  Gkant     , 

Henrette  v.  Booth         • 

Heyman  v.  Parish         .  • 

Uoare  v.  Great  Western  Railway  Com-) 

pany  •  •  •  .) 

Hoch  V.  Boor    •  •  •  • 

Hodgson  V.  Wood 
Hodgman    v.   West    Midland    BaUwayi 

Cmnpany       •  •  .  •) 

Hodgpon,  Be    *•  •  •  ■ 

V.  Local  Board  of  CSarlisle 

Holman  v.  Lc^ynes 
Holmes' EsUte,  Be 
Home  «.  McKenzie 
Hovenden  v.  Annesley,  Lord 

Howbeach  CoaliCo.  v.  Teague    • 


2  E.  &  K  66  .  .  .157 

Law  Rep.  7  Ch.  276   •  .    576 

lBeav.228   •  .  .480 

15  C.  a  (N.S.)  500;  33  L.  J. 

(C.P.)61    .  .  .226 

2  Camp.  149  .  .  314,  317 

37L.T.(NA)186;26W.R. 

631  .  .  46,47 

49  L.  J.  (Q.B.)  665    .  .     667 

2H.&a649  .  .867 

6  B.  &  S.  568 ;  83  L.  J.  (N.S.) 

Q.R233   .  .  .46 

8  DowL  330  .  .  .193 

8E.&B.  116  .  .309 

4D.M.&G.270;  18Jar.&39  590 
3Giff.  337     .  .  590,591 

6a.&F.628  .  628,631 

2  Sch.  &  Lef.  607,  629  .    304 

5  H.  &  N.  151 ;  29  L.  J.  (Ex.) 

137  •.       692, 697, 698, 699 


.  655 

.  590 

.  318 

.  113 

46,47 


TABLE  OF  OASES  OTEED. 


VoL.Vm. 


Howell  V.  Young 

Howes  V.  Torner 

■       V.  Young 

Hudson  V,  Ede  • 

-  V,  Macrae         • 

Hulme  V.  Muggleston    . 

Humphrqr  v.  Arabin     •  • 

Hunt  V.  Wimbledon  Local  Board 

Hunter  v.  Gibbons 

Hutchinson  v.  Thomas  •  ■ 


PAGI 

6B.&0.269  .  *    802 

iaP.D.670  .  .    462 

lEx.D.146  .  .    396 

Law  Rep.  2  Q.  B.  666 ;  Law  Bep. 

3Q.B.412  .         697,699 

4  B.  &  S.  685  .         628,  6J?1 

3  M.  AW.  80  .  .148 
I  Lloyd  &  G.  Ir.  Ch.  t.  Plunket, 

I      318  .  .  .    615 

4  0.  P.  D.  48.  .         681,583 
i  1H.&N.469;  26  L.  J.  (Ex.) 

I      1,4  .  .  .305 

2  Lev.  141     .  .  .67 


Imperial  Gas  Light  Co.  v.  London  Gas)  ^q  j.^^^^^  gg  ^ 
InghlS^Primioee       !  !  !    7  C.  B.  (N.8.)  82,  85 


803 

290 


J. 


Jackson  v.  Beaumont 
V,  Gisling 

— —  V.  Innes 

V,  Parker 

James  v,  Howarth 
Jenkins  v.  Davies 
Johnson  v.  Smith 
Jones,  Kx  parte 
■■         V.  Gooday 

V.  Jones 

V.  Marshall 

— —  V,  Stevens 


11  Ex.  300    .  .  .10 

2  Lev.  141     .  .  .67 

9  Ex.  628      .  .  .68 

1BU.104      .  .  .33 

Amb.  687      .  .  .33 

5  0.  P.  D.  226  .  .     261 

10h.D.  696.  .  .     651 

2  Burr.  950    .  .  .65 

2DowL161  .  .  .263 

8M.&W.146  .  .     367 

I  7  0.  B.  (N.S.)  832 ;  29  L.  J. 

I      (O.P.)  151  471,  472,  473,  474 

'  1  Hop.  &  Colt  738     .  .    206 

11  Price,  285  .  500,  504,  506 


K. 


.. 


Eavanagh  v.  Morland    • 
Eearon  v.  Peanon 

Kemp  V.  Neville 

Eeppell  V.  Bailey 

Kirk  v.  Bell       .... 

Eirkman  v.  Oxley         .  •  A 

King  V,  Burchell  .  • 

V.  State  Mutual  Fire  Insurance  Oom-> 

pany  .  •  •  •) 

Kleinwort  v.  Shepard  . 
Knight  V.  Halliwell 

v.  Pnrssell 

Knobell  v.  Fuller  •  • 


Kay,  16         .  .         676,578 

7H.&N.386;81L.J.(Ex.)l 

697,  599 
10  0.  B.  (N.S.)523;  31  L  J. 

(C.P.)  158  .  .  .     252 

2  My.  &K.  517  .         405,407 

16  Q.  B.  290  .  .  .     697 

Phil,  on  Ev.  189 ;  2  Stark,  on 

Ev.  806,n.(k)       .  .    499 

Amb.  379      .  .         576,577 

7  Oush.  Mass.  1  615,  622,  625 

1E.&E.447            .  .    318 

LawBep.9Q.B.417  .     287 

49  L.  J.  (Oh.)  120      .  480,  481 

Peake  Add.  Gas.  139  .  498,  499 


VoL-VIIL 


TABLB  OF  GAS88  GITBD. 


Lamprell  v.  Bilkricay  Union 

Lane  «.  Newdkate 

Lang  V.  Edwuds  .  , 

Law  V.  London  Indispntable  Life  Policy) 

Company       .  .  .  ,} 

Lawson  v.  Bomess 
Le  Blanches.  London  and  North  Western 

Bailway  Company      . 
Le  Contear  v.  London  and  Sonth  Western 

Bailway  Company     • 
Lees  V.  Ilosley  .... 
Lejsh  V.  Lillie    .... 
Leigh  V.  Brooks  •  •  . 

Leicester  v.  Walter 
Le  Marchant  v.  CknnmissionerB  of  Inland) 

Bevenne        .  ,  .  ,j 

Lcthbridge  V.  Mytton    . 
Lewis  V.  Great  Western  Bailway  Com-I 

Litton  V.  Litton 

Liverpool    Loan   Company,   Ex   parte.) 

Ballen,  In  r^  .  .  ^  | 

■  United  Gas  Light  Company  v.) 

Overseers  of  the  Poor  of  Everton 
Livie  V,  Janson 
Locic  V.  Furze  • 
Logan  V.  Hall    • 
Lobie  V.  Aitchison 
London,  City  of  ».  Pugh 
Longman  v.  East 
Loosemore  v.  Badford    . 
Lord,  In  re       • 

Lord  Advocate  v,  McDonald 

Lucas  V.  Cnmmerfoid    • 
Lnckett  v.  Enowles 
Luker  v.  Dennis 
Lnmley  v.  Wagner 


3EX.283  • 
lOVes.192  . 
3  Ir.  Bep.  (CL.)  155  . 

24  L.  J.  (Ch.)  196      , 

lH.>a396 

1  C.  P.  D.  286 

Law  Bep.  1  Q.  B.  54  • 

1  Y.  &  a  689 
6  H.  &  N.  166 
6Ch.D.592. 

2  Camp.  251   495,498, 

1  Ex.  D.  185  . 

2  B.  A  Ad.  772 
3Q.B.D.  195 

LawBep.dE.&L542 

3  Ch.  D.  793  . 


PAGI 

.  582 

•  406 
.  205 

.  615 

597,  598 

.   88 

•  37 

.  577 
.  390 

•  667 
499,600,504 

.    127 

•  367 
.      46 

170,172,173 

•  651 


Law  Bep.  7  Ch.  732      392,  395,  396 


Law  Bep.  6  C.  P.  414 


12  East,  648  . 
Law  Bep.  IC.  P.  441 
4C.B.598    . 
4  App.  Cas.  755 
4  Bro.  P.  C.  395 
3  C.  P.  D.  142 
9M.&W.65 

2  Scott,  131    . 

24  Scotch  Sess.  Cns. 
27  Jan.  1862 

3  Bro.  a  C.  166 
2  0.B.  187  . 
7  Ch.  D.  227  . 
1  De  G.  M.  &  G.  604 


.  10 

•  815 

•  364 

•  333 
.  615 
.  389 
.  666 
.  367 

263,  265 
1175, 

.  131 

.  406 

.  261 

.  406 

.  406 


H. 


McCorquodale  v.  Bell    • 
Makeham  v.  Crow 
Malcolmson  v.  ODea    . 
Malton    Board    of  Health 
Manure  Company 

MalvinayThe   • 

Marianski  v.  Cairns 

Marshall  v.  Smith 

Mason  v.  Brentini 
Matthew  v.  Ollorton      . 
Mawhy  v.  Barber 


Malton 


1 


•{ 


1C.P.D.  316  .  .  511 
150.B.(N.S.)847  .  .  148 
lOH.  L.  593      •     .  629 

4  Ex.  D.  302      ,     ,98 

Lush.  493 ;  on  appeal.  Brown 
&  Lush.  57  .  «    612 

1  Maoq.  H.  L.,  Sc.  212,  766  .  353 
Law  Bep.  8  a  P.  416  .        605,  606, 

607,609 
15Ch.D.  287  .  .480 

Comb.  218     .  .  .588 

2  Stark,  on  Ev.  641,  n.  (e)      .     501 


zxu 


TABLE  OF  GASES  CITED. 


You  vin. 


Melloi  V.  Denham* 

V.  Sidebottom    . 

MetropolitaD  Board  of  Works  v.  Metro- 


5  a  B.  D.  467 

6  Ch.  D.  342  • 


168, 157 
.     661 


politaa  Railway  CoDipany 


•  V.  North 


London  Railway  Company 
Metropolitan  ^ilway  Company  and  Cosh, 

In  re  *  •  •  •  • 

Milne^  v,  Brai^ch  •  •  • 

Mitchell  V.  Jenkins 
Mont^fiore  v.  l^hrens    • 
Montgomery  v.  Montgomery 
Moody  V.  Steward         •  .  , 

Moore  v.  Gi 


V.  UastlejT 

V,  Watson 

— -.r.  Moor  . 

Morland  v.  Cook  •  • 

Morritt  v.  North  Eastern  Railway  Com< 

pany 
Mostyn  v,  Fabrigas 
Mouse's  Case    • 
Moxon  v.  Payne 
Moyle  V.  Jenkins 
Murphy  v,  Ryan 
Murn^  V.  Bush 

v»  East  Indian  Company 

Muss^t  V.  Bnrch  • 

Myerfl  v.  Defries 

••  V. 

■'  V.  Ferigal 


:! 


Law  Rep.  4  C.  P.  192    90, 92, 95, 96 

Johns.  406 ;  28  L.  J.  (Ch.)  909 

92,96 

13Ch.D.607  ,    163,164,166 

405,  407,  410 

170, 174, 176 

.       19 

676,  578 

826,  327,  328 

.     406 

(e)      .     501 

471,  473 

.     499 

406,409 

37,46 


5  M.  &  S.  411       404, 

6  B.  <&  Ad.  594 
35Beay.  96   . 
3  Jones  &  Lat  47 
LawRep.  6Ex.  36 
2  Ph.  717     ' . 
2  Stark,  on  Ev.  641,  n, 
LawRep.2C.  P.  314 
1M.A;8.  284 

Law  Rep.  6  Eq.  262 

1Q.B.D.302 


1  Sm.  L.  C.  7th  ed.  658 
12  Rep.  63  • . 
Law  Rep.  8  Cli.  881 
8  Q.  B.  D.  116 
Ir.  Rep.  2  C.  L.  143 
Law  Rep.  6  H.  L.  37 
5  B.  &  A.  204 
35  L.  T.  (N.S.)  486 

4  Ex.  D.  176. 

5  Ex.  D.  180 

2  D;  M.  &  Q.  619 


.  66 

.  657 

.  590 

.  484 

.  630 
692,696,699 

.  581 

.  680 

.  480 

.  64ft 

.  122 


N. 

Newell  V.  National  Ftovincial  Bank  ^H.  x  q  p  t)  49a 

England        .  •  •  .  f        *    *     * 

Newsam  1;.  Carr  .  .  .     2  Stark.  69    • 

New  Zealand  and  Australian  Land  Com-)  7  n  -r  -n  07^ 
panyi;.  Watson         .  .  ,  .J  7  Q.B.  D.  374 

Nicholl  V.  Jones            .            •  .     2  H.  A;  M.  588 

Nicholson  v.  Bradfield  Union     .  .     Law  Rep.  1  Q.  B.  620 

Nimidc  v.  Holmes         •            •  .25  Pennsylv.  Rep.  366, 

Norman  v.  Johnson       •            •  .29  Beav.  77   • 
North  British  and  Mercantile  Insurantel 

Company  v.  London,  Liverpool,  and[  6  Ch.  D.  569  • 

Globe  Company         .            •  .J 

NoweU  V.  Mayor  of  Worcester  «  .     9  Ex.  457      • 


373 


•  148 

.  500 

.  263 

.  509 

.  581 

658,660 

.  26 


615,  617, 619 
.    683 


0. 

Ogle  V.  Earl  Vane         .  .  •    Law  Rep.  3  Q.  R.  (Ex.  Ch.)  272 

Oldenshaw  v.  Holt        .  .  •     12  Ad.  4k  £.  690 

Original  Hartlepool  Colleries  Company  v.)  5  nu  t)  71  q 

vrlDD  •  t  •  • ) 


147 


430 


Vol.  VIIL 


TABLE  OF  CASES  CITED. 


xziii 


P. 

Fftdwick  V.  Soott 

Paine  v.  Strand  Union  . 

Paradine  v.  Jane 

Parker  v.  Birks 

Parsun  V,  Harris 

PanoRs  V.  Lord  WUloughby  de  Broke    • 

Pajrler  v.  HomerBham    • 

Pearce  v,  Morris  •  •  • 

Peek  V.  North  Staffordshire  Railway  Com- 1 

peny  .  .  .  .J 

Peli  If.  Shearmftn 
Penley  v.  Watts 

Perrin  v.  Blake  •  •  .  . 

Pharmaceutical  Society  v.  London   and  I 

Prcmncial  Snpply  Association.  •  \ 

Phillipe  V.  Henson 
Phosphate  of  Lime  Company  (Austin's 

Case),  In  re   . 
Picard  v,  Hine  • 

Pickaid  V.  Baylis  .  •  A 

Pickering  Lythe  East  Highway  Board  vJ 
Barry  .  .  ,  ,J 

Pike  V,  Fitsgibbon 

Pitts  V.  Smedley  .  •  .j 

Plomesgate,  Quardians  of  v.  Guardians  of  I 
West  Ham    .  .  .  .) 

Pollock  V.  Campbell     ' . 
Pofchester,  Lord  v.  Petrie 
Postlethwaite  v.  Freeland 
Powell  V.  Hyde 
Powles  V,  Hider 
Pratt  V.  Barker 

Progress  Assurance  Company,  Be 
Fje  V.  Coke    . . 


1 


2  Ch.  D.  736,  at  p.  742 
8  Q.  a  D.  326 
AWn,  26     ' . 
1  K  &  J.  166 

6  Ch.  D.  694 
13  W.  R.  315 
4  M.  &  S.  423 
LawBep.  6Ch.  227* 

10  H.  L.  C.  473 

10  Ex.  766    . 

7  M.  &  W.  601 

4  Burr.  2579;  1  W.  Bl 

5  App.  Css.  €57 

8  C.  P.  D.  26 


24  L.  T.  (N.S.)  932 
Law  Bep.  5  Ch.  274 


PAai 

.  704 

.  681 

.  645 

.  576 

.  651 

.  341 

.  390 

.  33 

.  46 

364,  366 

.  335 

672  .  576 


199 


5  C.  P.  b.  235 


8  Q.  B.  D.  59 

17  Oh.  D.  464 
7M.<&a.85;  14  L. 
7i 

6Q.B.D.576 

lEx.  D.  50  . 

3  Dong.  261  . 

4  Ex.  D.  155. 

5  E;&  R  6<T7 
6E.&B.  207 
1  Sim.  1 ;  4  Buss.  607 
22  L.  T.  (N5.)  430 
Moore,  864    . 


.     692 

.     178 
248,  249,  251, 252, 
260,  261 

.     468 


19, 178 
J.  (C.P.) 

211,  224 

101, 102, 103 

.     475 

64,  66,  69 

,     697 

313 

105, 106, 107 

.     590 

.     179 

.      64 


R 


Ragjrett  V.  Batty 
Bandal  v.  Cockran 
Bandidl  v,  Rigby 
Rayner  v,  Preston 

«.  Ritson 

Beg.  If.  Abergavenny  Union 
-^—  V.  Assessment  Committee   of  St. 
6eoige*s  Union  • 

V.  Atkinson 

tf.  Barrett  . 

F.  Bishoi^  of  Oxford 

V,  Brampton,  Guardians  of 

•^—  v»  JBrown  .  . 

—  V.  Burgess . 

—  V.  Burrow 
If.  Buttle   . 


SBing.  243   . 

I  Ves.  Sen.  98 
4  M:  &  W.  130 
14  Ch.  D.  2^ 
35L'.J,(Q.U)59 
6  Q.  B.  D,  Zl 

I  Law  Bep.  7  Q.  a  90,  at 

II  Cox,  330*. 
ISalk.  383    . 

4  Q.B.D.  246,526    . 

3  Q.  B.  D.  479 

1 0.  &  M.  3f  4 

L.  &  C.  299;  32  L.J. 

185 
34J.  P.  53    . 
1  C.  C.  R.  248 


.  576 
.  617 
405, 410 
.  614 
.  144 
.  102 

p.  100  422 

540, 559 

42 

.  312 

100, 101 

.  551 

(M.C.) 

.  376 

628,  632 

.  269 


XXIV 


TABLE  OF  OASES  OITED. 


vouvin. 


Beg.  V.  Cambridge,  Recorder  of 
v.  Cheltenham  Commiaaioners 

V.  Cooper  . 


V.  Cuddy  . 

V.  Cudham 

V,  Downes . 

V.  D'Oyley 

V.  East  Stonehouse 

V,  Elvet    • 


V,  Pullager 

—  V.  Gibbon  . 
V.  GloBfiop . 

V.  Greenwood 


Guthrie 
Harrald 

Ipswich,  Guardians  of 

Knock  . 
Lewis    • 


-^—  V,  Llanelly 

—  V.  Meyer   •  • 
V,  M'Grath 

—  V,  Manchester        • 

—  V.  Milledge 
V.  Orton    . 

—  V,  Fembleton 

—  V.  St.  Gorge's  Union,  The 
ment  Committee  of     . 

V,  St  Marylebone  . 

V.  St  Matthew  Bethnal  Green, 

of     . 

V.  Stimpson 

V.Taylor  • 

tr.  Ward     • 

V,  Whitchurch 

V.  Wigan  •  , 

V,  Wilkinson  • 

V,  Williamson 

V.  Young   • 

Rex  V.  Bellingham 

V,  Borthwick 

V.  Essex,  Justices  of 

——V.  Hargrave 

V.  Hartfield 

V.  How      • 


,  Vestry 


PAQB 

8E.&B.637  .  .     527 

1Q.B.467    .  .  .527 

Law  Rep.  2  C.  C.  R.  123 ;  43 

L.  J.  (M.C.)  89        707,  708,  709, 

710,  711,  712 

1  C.  &  K.  210  .  542,  558 
1E.&.B.409;28L.J.(M.C.) 

105  ..  .       52 

1Q.B.D.  25  .  .     573 

12  A.  &  E.  139  .  .     462 

4  E.  &  B.  901 ;  24  L.  J.  (M.C.) 

121  .  .  61,52 

2  E.  &  E.  267 ;  29  L.  J.  (M.C.) 

17  .  .  61,52 

41  L.  T.  (N.S.)  448 ;  14  Cox. 

C.  C.  370    707, 708, 709,  710,  711, 

712 
6  Q.  B.  D.  168  384,  385,  386 

12Q.B.117;  17  L.  J.  (M.C.) 

171  ..  .       61 

2  Den.  C.  C.  453;   21  L.  J. 

(M.C.)127  .  .     661 

Law  Rep.  1.  C.  C.  R.  241,  243  553 
Law  Rep.  8  Q.  B.  418  .     452 

2  Q.  B.  D.  269     100, 101,  102, 103, 

104 
14C0X.C.  0. 1  .  .     556 

1  C.  &  E.  419  .         538,  554 

17  Q.B.  40;  20  L.  J.  (MC.) 

179  .  .  .51,53 

1  Q.  B.  D.  173  .  384,  385,  386 

Law  Rep.  1  C.  C.  R.  205  .  186 
17Q.  B.  46    .  .  .51 

4  0.  B.  D.  832  .         384,  385 

39  L.  T.  293  .  .  638,  539,  564 

Law  Rep.  2  C.  C.  R.  119, 122  .      68 

Law  Rep.  7  Q.  B.  90  .         212,213 

16  Q.  B.352;  20  L.  J.  (M.O.) 
61.  .  .  .52 


32  L.  T.  (N.S.)  658 
4  B.  &  a  301 


462,  464 
.     628 


i 


Law  Rep.  2  C.  C.  R.  147 
Law  Rep.  1  C.  C.  R.  366,  360  . 

7  Q.  B.  D.  634 
Law  Rep.  9  Q.  B.  317,  326,  in 

the  Ex.  Ch^  and  1  App.  Cas. 

611 
10  L.  T.  (N,8.)  370    .         375,  379 
45  Justice  of  tne  Peace,  605     .      61 
10  Cox,  C.  C.  371       .  .     554 

8  C.  &  P.  644  .  541,  568 
2  C.  &  P.  234  642, 568, 666, 557, 563 


559 

68 

153 


345 


1  Doug.  207 

5  M.  &  S.  613 

6  C.  &  P.  170  . 
21  L.  J.  (M.C.)  66 
33  L.  J.  (M.C.)  68 


640,  558 
.  527 
656,  557,  563 
.     100 

463,  464 


Vol.  VIII. 


TABLE  OP  CASES  CITED, 


Rex  If:  Hnnt 

— —  V.  HuntisgdoD,  Jnstices  of 

V.  Murphy  • 

V,  PerkiDs  •  • 

V.  Smith    . 

V.  Ward  .  . 

Reya^  Ex  parte,  Salinger,  In  re 
Rhodes  v.  Bate  . 
Richards  v.  Richards 
Rickford  v.  Ridge 
Rohhins  v,  Fennell         • 
V,  He^th 

Robert  w.  Phillips 


-  V.  Traders  Insurance  Company 


Robinson  v.  Harman 

V,  Hawksford . 

Roddy  V,  Fitzgerald 
Roderick  «.  Aston  Local  Board 
Roe  V.  Grrew 
Roffey  V.  Bent  . 
Rose  V,  Hart      . 
Rothschild  v.  Comey      • 
Rowbotham  v,  Wilson   • 
Rosby  V.  Newson 
Rnston  v,  Tobin 
Batter  v.  Tregent  • 

Ryan  v.  Cowley  « 


PAGE 

lCox,C.C.  177  •  .     654 

4Q.B.D.  522  .  ,  386 
j6  C.  &  P.  103  536,  537,  539,  542, 
\                                      545,  550,  666 

j4  C.  &  P.  537       538,  540,  556,  557, 

I       '  563, 56b 

2  Doug.  441   .  •  .     628 

1  East,  P.  C.  270  .  .  554 
6  Ch.  D.  332  .  .  393,  396 
Law  Rep.  1  Ch.  252  .  589,  591 

2  Mood.  &  Rob.  557  .  501,504 
2  Camp.  537  .  .  •  290 
11Q.B.  D.  248  .  ,  263 
11  Q.  B.  257,  n.  .  263,  266 

J4  E.  &  B.  450,  at  p.  453 ;  24 

\    L.  J.  (N.a)  Q.  R  171  .     113 

17  Wend.  N.  Y.  631   .  •     615 

lEx.855       .            .  .     364 

9Q.B.52      .            .  .290 

6H.L.C.828            •  .     676 

5  Ch.  D.  328  .             .  .92 

2Wils.  322    .            .  .576 

Law  Rep.  3  Eq.  759    .  .       19 

8  Taunt.  499  .     .  .  148 

9  Bf  &  C.  386  290, 291, 292, 293, 294 
8H.L.C.3.62  .  .  405 
Law  Rep.  10  Ex.  322  .  .  42:2 

10  Ch.  D.  658  668,  672,  679,  682 
12Ch.D.  758      .     .  661 

(LI.  &  G.  (Ir.  Ch.  Ca.  temp. 

(  Sugden),  7  .     .     .576 


S. 

Sankey  Brook  Coal  Company  v.  Marsh    • 
Saunders  v.  St  Neot's  Union      •  « 

Scattergood  v.  Sylvester 

Schmidt  v.  Royal  Mail  Steamship  Com- 
pany •  •  •  t 
Schneider  v.  Batt           •            •            • 

Score  V.  Huggett  •  •  • 

Serle  v.  Norton . 

Serrell  v.  Derbyshire  Railway  Company  . 

Shaw  V.  Morley 

Sheffield  Waterworks  Company  t.  Wilkin* 

son    •  •  •  •  • 

Shelley's  Case.  .... 
Shepherd  v.  Kottgen      •  • 

Short  V.  McCarthy 
Sicklemore  v.  Thistleton 
Sims,  Ex  parte,  Grubb,  In  re      •  • 

Simpson  v.  Thompson    .  .  • 

Slater  v.  DangerfieUl       .  •  , 

Smart  v.  West  Ham  Union         •  • 

Smith,  Ex  parte.  Collie,  In  re     •  r 

Smitl  *s  EsUte,  Re         .  • 

Vol,.  VIIF.— Q.  B.  D.  d 


Law  Rep.  6  Ex.  186  .    148,179 
8Q.  B.810'  .     .     .581 
J15  Q.  B.  506;  19  L.  J.  (N.S.) 
\    Q.R447  .     .     .110 

|45  L  J.  (Q.B.)  646  .     665,660 

50  L.  J.  (Q.B.)  (C  JL)  525   .  835 
J7M.  &  G.95;  14L.J.(CP.) 
I  r4.    '  .     .    211,224 

2M.<&Rob.401,404n.    .  290 

9  C.  B.  388  .  290,  293,  294 
Law  Rep.  3  Ex.  137   277,  279,  280 

C.  P.  D.  410     .    641, 647 

1  Rep.  93  b.    .  .  •       64 

2C/P.D.685  .  .     655 

3B»&A.  626  .  .     302 

6M.&S.  9    •  .  .390 

5  Ch.  D.  376  .  .  892,  395 

3AppCa«.279  .  615,617 

15M.&W.  263  .  .     576 

10  Ex.  867 ;  affirmed  11  Ex.  867  582 
2Ch.  D.  51  .  .  454,456 
24W.  R.  392  «  .     651 


h 


xxvi  TABLE  OP  CASES  CITED.  Vol.  VIII. 

PAOI 

Smith  v.  Edge  .  .  .  .     33  L.  J.  (Ex.)  9  .  .     472 

. •*  y.  St.  fiichaers,  Cambridge,  Over-)  3  g  j^  £  qcq  910 

seers  of  .  •  ,  '  .  J        *        '  '  •     "^ 

South wark  Water  Company  w.  Quick      .     3  Q*  P.  D.  3J5  .  .611 

South  Sea  Company  v.  Wymondaell        .     3  P.  Wras.  143  .  .     804 

Spencer's  Case   .  .  .  ..     1  Sm.  L.  C.  8th  ed.  at  p.  89  405,408 

Stamper  v.  Sunderland,  Overseers  of        .{  ^^^  ^^'  ^  P-  ^'  ^»?  ^01,  20W 

Stanley  v.  Stanley         .  .  .     7  Ch.  D.  589  .  .  '   19 

Stewart  v.  West  India  and  Pacific  Steam-)  Law  Hep.  8  Q.  B.  88,  in  Ex. 

ship  Company  .  .  .  f      Ch.  362      664,  656,  657,  660,  663 

Stockdale's  Case  .  .  .2  Lew.  C.  C.  220        .  .     674 

Stooke  V.  Taylor  .  .  .     5  Q.  B.  D.  5B9  ,  .     433 

Storer  v.  Great  Western  Railway  Com-)  g  Y.  &  C.  (Ch.)  48      .  .406 

pany  .  .  ,  .{  ^      ' 

Street  v.  Cover.  .  .  .     2Q^B.  D.  498  .  429,432 

Stamp  r.  Gaby .  .  .  .     2  D.  M.  &  G.  623       .  .     689 

Sufibfk  Insurance  Coinpany  V.  Boyden    .     9  All.  Mass.  123         .615,624,625 
Swansea  Shipping  Company  v,  Duncan  .     1  0.'  B.  D.  64l  .  .     334 

Swindell  v,  Birmingham  Syndicate         .     3  Ch.  D.  133  .  .  668,  671,  679 


T. 

Tapscott  V.  Balfour       .            •  .     Law  Rep.  8  *C.  P.  46  .  697,598 

Ta^  «  Vo-«.o«                                     j  15  U  &  tV.  645  ;    15  L.  J. 

larry  v.  Newman         .            .  .|      (fi.c.)  166              .  .286 

Teggin  v.  Langford        .             •             .     10  M.  &  W.'  556         .  83, 84 

Tennant  v.  Rawlinjis      .             .             .     4  C'  P.  D.  133            .  .       10 

lliamts  Haven  Dock  and  Railway  Com-)  4  j^*^  ^    '  g-g        ,  .     697 

pany  v.  nose .  •  ,  ,)        *  * 

Thomas  V.  Rawlings  '  •            .            .     27Beav.  140.            .  .     509 

Thompson  v.  Nye         .             .             .     16  Q.  B.  175  .             .  502, 504 

^    ,                                   j  Law  Rep.  '6  C.  P.  327  198,  210, 

r.  wara       .  .  .  |  222, 224, 226, 226, 228 

lliomewell  v.  Johnson  •            .  . .     50  L  J.  (Ch.)  641      .  .     406 

Tidwell  V.  Ariel             •             .  .  .     3  Madd.  408,  at  p.  409  .     517 

Toms  V,  Luckett            .            .            .     6  a  B.  23      .            .  198, 200 

Townseud  v.  St.  Marylebone,  Overseers  of    Law  Rep.  7  C.  P.  143 .  .     231 

Tyler  v.  Etna  Insurance  Company          .     16  Wend.  N.  Y.  385  .  615,  624 

Trehame  v.  Layton       •             .             .     Law  Rep.  IQ  Q.  B.  459  .     576 

Treleven  v.  Bray           .            .  .  .     1  Cb.  D.  17p .            .  .     334 

Tulk  V.  Moxh.y  .  .  .  .|  2  PM74   ^  405, 407.  408,  409.  410^ 

Turner  v.  Ambler          .            ,            *.    10  Q.  B.  252  .            .  171, 175 


V. 

Vallejo  v.  Wheeler     .   .  .  .1  Cpwp.  143  .  .  815, 317 

Vavasour  v,  4rupp        •  .  .15  Qh.  D.  474  .  .     651 

Venaf)le8  v.  Spith         .  .  . .     2  Q.  B.  D.  279  .  105, 106, 107 


w. 

Waithman  v.  Weaver    .            .          ! .     11  Price,  257,  n.  .          600,  604 

Wakefield  Board  of  H^lth  v.  West  Ridipg)  ^  «  je.  q  -qa  rot 

and  Griws^y  Railway  Company            J  6  B.  &  S.  i94  .            .     527 


Vol.  Till. 


TABLE  OF  GASES  CITED. 


XXTU 


Wallington  v.  Hoskins  .  . 

Wansey  v.  Perkins        .  •  A 

WarmaD  v.  Seaman 
Watson  V,  Rodwell 

Wellii^ton  v.  Whitchurch         .  .  i 

Westbarj-oD-SeTern  v,  Barrow-in-Fur-i 
ness.  .  .  A 

West  of  England  and  South  Wales  Dis-S 
trictBunk  v.  Canton  Insurance  Company  i 

West  V.  Baker  . 

Western  v,  Macdermott 

Westman  t;.  Aktiebolaget,  &c,  Company 

Whalley  r.  Whalley      . 

Whatman  v.  Gibton 

White  V.  Hight 

V,  Redfern 

Whitebread  v,  Smilh     . 

Whitehouse  v.  Wolverhampton  and  Wal-) 
sail  Railway  Company  ,  . ) 

Wilcox  V.  Smith 

Wiles  V,  Russell 

Williams  t;.  Callender    . 

V.  Davies 

V,  Lord  Bagot . 

v»  Swansea   ("anal  Navigation) 

Company       .  .  .  .) 

Wilson  V,  Fumess  Railway  Company 

V.  Hart .... 

V.  Rafialovich    . 

Winterfield  v.  Bradnum 

Witt  V,  Corcoran 

Wolverhampton  and  Walsall  Railway] 
Company  v.  London  and  North  Western  V 
Railway  Co.  .  .  •  .  | 

WoodhoQse  v.  Herrick  • 

Woods  V.  Reed  .... 

Woodward  v.  Gyles       . 

WooUett  V.  David  .         *   . 

Wright  V.Mills 

V.  Pearson 

V.  Yanderplank. 


6  Q.  B.  D.  206 

7  M.  &  G.  151; 
(C.P.)75    . 

Finch.  282     . 

3  Ch.  D.  380  . 

4  B.  &S.  100;  32  L. 
189 

3Ex.  D.  88  . 


2  Ex.  D.  472  . 

1  Ex.  D.  44  . 
Law  Rep.  1  Eq,  499 
1  Ex.  D.  237  . 

3  Bligb,  1  . 
9  Sim.  196  . 
12  Ch.  D.  751 

6  Q.  B.  D.  15 

1  Dr.  631       . 

Law  Rep.  5  Ex.  6 

4  Drew,  40     . 

Law  Rep.  1  C.  P.  722 
Holt,  N.  P.  307 
44  J.  P.  347  . 
4  D.  &  R.  315 

Law  Rep.  3  Ex.  158 

Law  Rep.  9  Eq.  28 
Law  Rep.  1  Ch.  463 

7  Q.  B.  D.  653 
3  Q.  B.  D.  324 

2  Ch  D.  69     . 


PA6I 

61,  469 
14  L.  J. 

211,  224 
.     576 
673,  682 
r.  (M.C.) 

.       62 

101, 102 

144, 145, 146 

.  148 

.  407 

.  64 

.  304 

.  406 

.  ft76 

.  384 

.  33 


.       92 

127,  131, 132 
.  527 
.  499 
61,  469 
.     341 

.       10 

.     406 

406,410,411 

.     144 

429,  4^3 


334,  516,  518,  521 


Law  Rep.  16  Eq.  433 


40G 


IK.  &  J.  352  .  .     576 

2M.&W.  777  .  .     355 

2Vern.  119   .  .  .     390 

4C.  B.115    .  .  .     2<U 

5  Jur.  (N.S.)  771 ;  4  H.  &  N.  488  H4 

AmbL358     .  .  .576 

8  D.  M,  &  G.  133  .  589,  091 


Y. 


Young,  Ex  parte 


19  Ch.  D.  124 


475,  478 


Q 


.T] 


CASES 

DETERMINED  B7  THE 

QUEEN'S    BENCH    DIVISION 

OF  THE 

HIGH  COURT  OF  JUSTICE 

AND  BY  THE 

COURT  OF  APPEAL 

ox  APPEAL  THEREFROM 

AND   BT  THE 

COURT    FOR    CROWN  CASES   RESERVED 

XLIV  VICTOKIA. 


ROYCE,  ArPKLLAXT ;  CHARLTON,  Respondest.                               1881 
Apprenticeship,  Contract  of— Pktce  of  Performance.  L-l 


A  deed  of  apprenticeship  contaiQed  the  usual  provision  that  the  master  should 
teach  the  apprentice,  but  no  express  provUion  as  to  the  place  where  the  contract 
was  to  be  performed  by  the  master : — 

Edd,  that  no  stipulation  could  be  implied  that  it  was  to  be  performed  at  the 
place  where  at  the  time  of  its  eseoution  the  master  carried  on  business  and  the 
parties  to  the  deed  resided. 

Case  stated  by  jnstices  under  20  &  21  Yict.  c.  43,  of  which  the 
following  is  the  substance : — 

A  claim  had  been  made  by  the  respondent  against  the  appellant, 
under  the  Employers  and  Workmen  Act,  1875,  for  damages  for 
breach  of  the  terms  of  a  deed  of  apprenticeship  made  between 
the  respondent,  his  mother,  and  the  appellant,  and  for  an  order 
directing  the  appellant  to  perform  so  much  of  his  contract  under 
the  said  deed  of  apprenticeship  as  remained  unperformed.  ^ 

Vou  VHL  B  2 
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1881  The  case  was  heard  at  a  petty  sessions  held  at  MansSeld,  in  the 


V. 

Ghablton 


BoYCB      eonnty  of  Nottingham. 

The  witnessing  part  of  the  apprenticeship  deed  was  as  follows : 
'<  This  indenture  witnesseth  that  Bobert  Charlton  "  (the  respond- 
ent)y  '^son  of  Ann  Charlton,  of  No.  3,  Newgate  Lane,  Mansfield, 
in  the  county  of  Nottingham,  as  well  of  his  own  free  will  'as  by 
and  with  the  consent  and  advice  of  his  said  mother,  doth  put 
himself  apprentice  to  George  Appelbee  Eoyce "  (the  appellant) 
"  of  Mansfield,  in  the  said  county  of  Nottingham,  shoe  manufac- 
turer, to  learn  his  art  and  with  him  after  the  manner  of  an 
apprentice  to  serve  from  the  day  of  the  date  of  this  indenture 
unto  the  full  end  and  term  of  four  years  from  thence  next  follow- 
ing to  be  fully  complete  and  ended,  during  which  term  the  said 
apprentice  shall  serve  his  master  in  a  faithful  and  obedient 
manner,  and  the  said  G-eorge  Appelbee  Eoyce  for  and  in  conside- 
ration of  the  faithful  services  of  the  said  Eobert  Charlton,  his  said 
apprentice  in  the  art  of  riveting  boots  and  shoes  which  he  now 
useth  shall  teach  and  instruct,  or  cause  to  be  taught  and  instructed, 
paying  unto  the  said  apprentice  the  following  weekly  wages,  viz., 
from  the  date  of  this  indenture  to  the  end  of  the  first  year  five 
shillings  per  week,  for  the  second  year  at  the  rate  of  seven 
shillings  per  week,  for  the  third  year  at  the  rate  of  eight  shillings 
per  week,  and  for  the  fourth  and  last  year  at  the  rate  of  nine 
shillings  per  week,  except  for  such  time  as  the  said  apprentice 
shall  lose  through  illness  or  otherwise.  The  said  mother  agrees 
to  provide  suflScient  and  proper  food,  clothing,  lodging,  and  all 
other  necessaries  for  the  said  apprentice  during  the  said  term." 

It  appeared  that  the  appellant  had  ceased  to  carry  on  business 
at  Mansfield,  and  declined  to  employ  the  respondent  as  apprentice 
in  that  place,  but  that  the  appellant  was  managing  director  of 
Eoyce,  Gascoine,  &  Co.,  Limited,  shoe  manufacturers,  carrying  on 
business  at  Leicester,-  and  was  willing  to  take  the  respondent  to 
work  at  Leicester  under  the  said  deed  of  apprenticeship. 

It  was  urged  before  the  magistrates  on  behalf  of  the  appellant 
that,  while  under  the  said  deed  of  apprenticeship  he  was  bound  to 
employ  the  respondent  as  such  apprentice  for  the  term  and 
according  to  the  conditions  of  the  said  deed,  he  was  not  bound  to 
so  employ  him  at  Mansfield,  but  wherever  Eoyce,  Gascoine,  & 
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Co.,  Limited,  of  which  company  he  was  the  managing  director,       1881 


might  find  it  necessary  to  carry  on  bosiness,  that  the  respondent      Rotob 

was  apprenticed  to  the  appellant  in  his  capacity  of  managing    ohablton. 

director  as  aforesaid,  that  Boyce,  Oascoine,  Se  Co.  had  found  it 

impossible  to  carry  on  business  at  Mansfield  at  a  profit,  and  had 

been  compelled  to  give  it  up,  that  they  were  carrying  on  business 

at  Leicester,  forty  miles  from  Mansfield,  the  principal  centre  of  the 

boot  and  shoe  trade,  where  they  could  carry  on  business  with 

greater  success,  and  where  they  were  willing  to  find  the  respondent 

work  and  to  fulfil  the  terms  of  the  said  deed  of  apprenticeship, 

and  that,  if  the  instruction  to  the  respondent  was  to  be  confined 

to  Mansfield,  the  reasonable  construction  to  be  placed  upon  the 

said  deed  of  apprenticeship  was  that  the  appellant  would  instruct 

at  Mansfield  so  long  as  the  exigencies  of  the  trade  would  allow. 

The  magistrates,  however,  were  of  opinion  that  the  appellant 
was  bound  to  carry  out  the  said  deed  of  apprenticeship  at  Mans- 
field in  the  county  of  Nottingham  and  not  elsewhere,  and 
accordingly  adjudged  that  the  appellant  should  pay  to  the 
respondent  16s.  for  damages  and  costs. 

The  question  of  law  for  the  Court  was  as  follows :  Is  the  said 

'  deed  of  apprenticeship  to  be  carried  out  at  Mansfield,  where  all 
the  parties  to  it  were  living  when  it  was  entered  into,  or  is  it  to 
be  carried  out  at  Leicester,  at  which  place  Boyce,  Grascoine,  &  Co., 
Limited  (of  which  company  the  appellant  is  such  managing 
director  as  aforesaid),  carry  on  business,  or  at  any  other  town 
within  reasonable  distance  from  Mansfield  the  appellant  may 
think  fit  to  name  ?  If  the  Court  were  of  opinion  that  the  said 
deed  of  apprenticeship  ought  to  be  carried  out  at  Mansfield 
aforesaid,  then  the  said  adjudication  was  to  stand  and  remain- in 

full  force ;  otherwise  it  was  to  be  quashed. 

Bray,  for  the  appellant.  There  is  no  express  provision  in  the 
apprenticeship  deed  that  the  service  is  to  be  at  Mansfield.  It 
would  not  be  reasonable  to  imply  such  a  provision.  The  master 
may  find  that  he  can  more  profitably  carry  on  his  business  else- 
where, and  it  cannot  be  supposed  that  it  was  contemplated  by  the 
deed  that  he  should  be  precluded  from  so  doing. 

Clement  Eiggins  for  the  respondent.     The  master  is  described 
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1881  in  the  deed  as  ^'  of  Mansfield/'  and  it  is  contended  that  giving  the 
BoYCE  deed  a  reasonable  constraction  these  words  are  more  than  mere 
Qg^^jj  description.  If  not,  then  the  deed  does  not  expressly  provide  any 
place  where  the  engagement  is  to  be  carried  ont.  But  some 
such  provision  most  in  reason  be  implied.  Oould  it  be  contended 
for  as  a  reasonable  construction  that  the  master  could  claim  to 
carry  out  the  engagement  anywhere,  at  any  distance  from  the  place 
where  it  was  entered  into  ?  The  mother  undertakes  to  provide  the 
apprentice  with  food,  clothes,  and  lodging,  which  she  might  easily 
do  at  Mansfield,  the  place  where  all  the  parties  then  lived.  The 
burthen  of  this  undertaking  may  be  altogether  different  if  she  is 
bound  to  do  so  at  some  distant  place.  The  reasonable  construc- 
tion Beem»  to  be  that  all  parties  contemplated  Mansfield  as  the 
place  for  the  performance  of  the  engagement.  If  the  construction 
be  that  it  must  be  performed  within  a  reasonable  distance,  there 
is  no  finding  that  Leicester  is  within  a  reasonable  distance,  and 
it  must  be  taken  that  the  magistrates  found  the  contrary.      ' 

Bray,  in  reply.  The  magistrates  decided  that  the  contract  must 
be  performed  at  Mansfield.  If  that  ruling  was  wrong,  by  the 
terms  in  which  the  question  in  the  case  is  stated,  the  judgment 
is  to  be  for  the  appellant. 

Gbove,  J.  I  am  of  opinion  that  the  decision  of  the  magistrates 
^nust  be  reversed.  There  may,  no  doubt,  be  some  hardship  in- 
volved in  the  result,  and  very  likely  the  parties  did  not  at  the 
time  when  the  deed  of  apprenticeship  was  entered  into  contem- 
plate the  removal  of  the  business,  but  we  must  construe  the  deed 
as  we  have  it  before  us.  The  deed  contains  no  provision  as  to 
the  place  where  the  business  is  to  be  carried  on,  and  I  do  not 
think  we  can  imply  a  condition  that  it  was  to  be  carried  on  at 
Mansfield  as  suggested  by  the  respondent's  counsel.  The  strongest 
argument  for  that  construction  arose  from  the  condition  that  the 
mother  was  to  provide  the  apprentice  with  food  and  lodging.  It 
was  suggested  that  great  hardship  might  ensue  if  the  result  was 
that  she  had  to  perform  that  stipulation  elsewhere  than  at 
Mansfield.  But  after  all  such  a  suggestion  depends  upon  little 
more  than  conjecture.  I  do  not  think  that,  on  the  strength  of 
matter  so  entirely  extraneous  to  the  deed  itself,  we  can  import 
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such  a  condition  as  is  snggested  into  it.    To  do  so  would  be  1881 

making  the  oontraot  sach  as  we  think  it  ought  to  have  been,  not  botce 

taking  it  as  it  is.    For  these  reasons  I  think  our  decision  must  be  chaelton. 
for  the  appellant. 

BowEK,  J.,  concurred. 

Decision  reversed. 

Solicitors  for  appellant :  Torr  db  Go.^  for  Wells  db  Hind. 
Solicitors  for  respondent :  Johnson  &  WeaiheraJls. 

E.L. 


DALRYMPLB  v.  LESLIE.  jVb».  10. 

PfxuUice^InierrogatorieB-^Written  Document — Whether  Party  interrogated  can 
he  compelled  to  state  his  recollection  of  Contents  of  written  Documents  not 
in  his  Possession, 

In  an  action  for  libel,  one  of  the  plaintiff's  interrogatories  required  the 
defendant  to  state  whether  she  had  not  written  and  sent  letters  to  a  third  person 
making  certain  defamatory  statements  of  the  plaintiff  set  out  in  the  interroga- 
tory, or  statements  to  the  same  purport  and  effect,  and  to  set  out  as  fully  as  she 
could  what  her  statements  were.  The  defendant  ansvrered  that  to  the  best  of 
her  recollection  and  belief  she  never  wrote  any  letter  making  the  statements  set 
out  in  the  interrogatory,  "  or  any  of  those  exact  statements ;"  that  she  did 
write  a  letter  to  the  third  person,  but  that  she  had  no  copy  of  it,  and  was  unable 
to  recollect  "with  exactness"  what  the  statements  contained  in  it  were  :— 

Eddf  that  the  answer  was  sufficient. 

Motion,  by  way  of  appeal  from  the  decision  of  Lindley,  J., 
refusing  to  order  the  defendant  in  an  action  for  libel  to  make  a 
further  and  better  answer  to  the  plaintiff's  second  interrogatory. 

The  second  interrogatory  was  (so  far  as  is  material)  as  follows : 
'*  State  whether  yon  wrote  and  sent  any  letter  or  letters  to  her 
Grace,  and  if  so,  when,  making  the  statements  hereinafter  set  out 
and  marked  A — H,  or  any  and  which  of  the  same,  or  any  and 
which  part  of  any  and  which  of  the  said  statements,  or  to  the 
same  and  what  purport  and  effect  as  the  said  statements,  or  any 
and  which  of  them,  or  any  and  which  part  of  any  and  which  of 
them  ?  Set  out  as  fully  as  you  can  also  what  your  said  statement 
or  statements  were,  and  if  you  have  a  copy  or  copies  of  any  such 
letters,  make  a  copy  thereof  an  exhibit  to  your  answer." 
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1881  A.  nnmber  of  statements  concerning  the  plaintiff,  some  of  them 

DALBYift»LE   of  a  defamatory  character,  were  then  set  out,  and  marked  with 

The  defendant's  answer  was  as  follows : — 

2.  *' In  answer  to  the  second  of  the  said  interrogatories,  I  say 
that  to  the  best  of  my  recollection  and  belief  I  never  wrote  and 
sent  any  letter  or  letters  to  her  Grace,  making  the  statements  in 
the  second  of  the  said  interrogatories  set  out  and  marked  A — ^H 
or  any  of  those  exact  statements.  I  did  write  a  letter  to  her 
G-race  in  August  or  September,  1879,  but  on  what  exact  date  I 
cannot  say.  I  kept  no  copy  and  have  no  copy  of  the  said  letter, 
and  I  am  unable  to  recollect  with  exactness  what  the  statements 
contained  therein  were.  And  I  object  further  to  answer  this 
interrogatory  on  the  ground  that  it  is  irrelevant,  inadmissible, 
and  otherwise  objectionable,  and  I  submit  that  I  should  not  be 
required  to  set  out  what  the  statements  in  the  letter  were,  unless 
I  could  do  so  with  exactness.*' 

Cock,  for  the  plaintiff.  The  defendant  should  be  ordered  to 
make  a  further  and  better  answer  to  the  interrogatory.  It  has 
long  been  the  Chancery  practice  to  allow  interrogatories  like 
this.  The  practice  is  stated  in  DanieU's  Chancery  Practice, 
^th  ed.  vol.  1.  305,  306,  and  since  the  Judicature  Acts,  where 
there  is  a  conflict,  the  rules  of  Equity  are  to  prevail.  The 
defendant  ought  to  have  stated  the  substance  of  the  letter  to  the 
best  of  her  recollection.  There  is  no  distinction  between  libel 
and  slander  in  this  respect.  It  is  consistent  with  her  answer  that 
she  may  only  be  unable  to  recollect  some  unimportant  expressions. 
There  is  no  authority  on  the  point. 

Barnes^  for  the  defendant,  was  not  heard. 

Grove,  J.  The  question  in  this  case  arises  upon  the  answer  to 
the  second  interrogatory.  We  are  asked  to  say  whether  it  is  a 
su£Scient  answer,  or  whether,  in  effect,  the  defendant  can  be 
required  to  set  out  what  she  recollects  of  the  contents  of, the 
letter  which  is  not  in  her  possession.  I  think  she  ought  not  to 
be  compelled  to  make  a  further  answer.  It  might  put  her  in  a 
most  dangerous  position,  and  enable  the  plaintiff  to  gain  an 
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unfair  advantage.    She  states  in  terms  that  she  never  made  the       I88I 


statements  complained  of,  although  no  doubt  it  is  consistent  with  "dalbtmple 
the  answer  that  she  may  have  made  statements  amounting  to  li^^ 
much  the  same  thing.  But  if  she  is  to  be  compelled  to  state  from 
memory  what  were  the  contents  of  the  letter,  then,  assuming 
that  she  answered  truly  to  the  best  of  her  recollection,  she  might 
state  expressions  of  a  more  libellous  character  which  would  tell 
more  strongly  against  her,  than  those  actually  used;  or  she 
might  suppose  the  expressions  to  have  been  of  a  much  less 
libellous  character,  and  in  that  case  her  evidence  might  be  stig- 
matised as  false.  She  says  that  she  has  no  copy  of  the  letter, 
and  cannot  recollect  with  exactness  what  were  its  contents.  I 
think  that  is  as  much  as  a  person  can  fairly  be  called  upon  to 
say.  Unless  bound  by  legal  decisions  I  shall  not  hold  that  her 
answer  is  insufficient.  To  compel  her  to  state  her  recollection 
might  work  unfairly  to  her  in  aggravating  damages,  if,  when  she 
was  in  the  witness  box,  there  was  a  discrepancy  between  her 
answer  to  the  interrogatory  and  the  contents  of  the  letter.  It 
is  said  that  we  are  literally  and  absolutely  bound  by  the  Chancery 
practice,  but  I  can  find  no  decision  which  goes  to  that  length.  No 
doubt  the  words  of  s.  25,  sub-s.  11,  of  the  Judicature  Act,  1873, 
are  that  "  generally"  the  rules  of  Equity  are  to  prevail,  but  it  has 
never  been  decided  how  far  the  practice  in  Chancery  with  respect 
to  interrogatories  is  to  prevail  It  was  important  in  Chancery 
matters  where  the  evidence  was  documentary  that  there  should 
be  stringent  powers  of  getting  the  truth  out,  but  different  con- 
siderations apply  to  an  action  at  common  law  where  interrogatories 
are  only  preliminary  to  the  trial,  and  for  the  purpose  of  saving 
expense  by  obtaining  admissions,  and  where  oral  evidence,  subject 
to  cross-examination,  is  the  mode  of  getting  at  the  truth.  It  is 
not,  however,  necessary  to  decide  whether  we  are  bound  entirely 
by  the  Chancery  practice  in  this  matter  because  the  interrogatory 
itself  is  not  objected  to,  but  only  the  sufficiency  of  the  answer. 
I  am  of  opinion  that  the  defendant's  answer  is  sufficient. 

BowsN,  J.  I  am  of  the  same  opinion.  This  is  not  a  question 
of  discretion,  but  of  right.  As  a  matter  of  right  is  the  plaintiff 
entitled  to  the  information  he  seeks,  or  is  the  defendant  entitied 
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1881  to  refuse  to  give  it?  The  plaintifif  is  suing  for  damages  for  libel. 
Daiaymple  ^^  second  interrogatory  assumes  that  the  letter  is  in  the  posses- 
j^  ^^  sion,  not  of  the  defendant,  but  of  some  other  person — ^it  may  be 
in  the  plaintiff's  own  possession.  Can  the  plaintiff  compel  the 
defendant  to  state  her  recollection  of  the  contents  of  a  document 
not  in  her  possession  of  the  non-production  of  which  to  her  no 
prim&  facie  explanation  is  given,  and  with  respect  to  which  she 
swears  she  has  no  exact  recollection  ?  I  desire  to  say  nothing 
against  the  useful  practice  of  simplifying  proof  by  obtaining  admis- 
sions through  interrogatories,  even  as  to  written  documents.  But 
down  to  the  passing  of  the  Judicature  Acts  the  rule  at  common 
law  certainly  was  that,  where  a  person  was  asked  on  interrogatories 
to  verify  the  contents  of  an  existing  written  document  not  in  his 
possession,  a  demand  to  see  the  document  before  he  answered  was 
always  allowed.  I  do  not  think  the  Judicature  Acts  have  altered 
that  rule,  nor  do  I  think  that  any  law  or  authority  exists  by  which 
a  person  can  be  compelled  to  set  out  his  imperfect  recollection  of 
a  document  not  produced  for  his  inspection,  which  is  not  sug- 
gested to  be  lost  or  beyond  the  jurisdiction  of  the  Court,  or  which, 
for  anything  that  appears  to  the  contrary,  might  even  be  in  the 
possession  of  the  interrogating  party.  It  is  said  that  the  practice 
in  Chancery  compels  him,  and  that  an  opponent  is  now  entitled, 
by  means  of  interrogatories,  to  get  such  secondary  evidence,  with- 
out accounting  prim&  facie  for  the  non-production  of  the  original. 
I  do  not  think  that  the  passage  cited  from  Daniell's  Practice  proves 
that  the  Chancery  practice  goes  the  length  contended  for  on  behalf 
of  the  plaintiff.  No  case  has  been  cited  before  us  to  shew  what  the 
Courts  of  Chancery  would  have  held  in  a  case  like  the  present. 
I  believe  that  up  to  this  moment  no  such  practice  has  prevailed 
at  law,  and  I  am  strengthened  in  my  doubt  as  to  the  Chancery 
practice  by  the  fact  that  Lord  Justice  Lindley,  who  refused  to 
order  the  defendant  to  make  a  further  answer  here,  is  himself  a 
distinguished  equity  lawyer.  I  think  his  decision  was  right,  and 
that  this  motion  ought  to  be  refused. 

Motion  refused. 

Solicitor  for  plaintiff:  (7.  /.  Eyre. 

Solicitors  for  defendant:  Burton,  Teates,  dt  Hart. 

W.  A. 
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BARKER  V.  PALMER.  1881 

Practice — Time — County  Court — Action  to  recover  Lands — Delivery  0/ Summons ' 

to  BaUiff-'County  Court  Bules,  1875,  Order  VIII.,  rule  7— Jurisdiction — 
Appeal — Prohibition, 

By  Order  VI I L  rule  7  of  the  County  Court  Rules,  1875,  **  the  summoDs  in  an 
action  brought  to  recover  lands  shall  he  delivered  to  the  bailiff  forty  clear  days 
at  least  before  the  return  da^r,  and  shall  be  served  thirty-five  clear  days  before 
the  return  day  thereof."  The  plaintiff  in  an  action  in  the  county  court  to  recover 
lands  delivered  the  summons  to  the  bailiff  thirty-nine  clear  days,  and  the  bailiff 
served  it  upon  the  defendant  thirty-eight  clear  days,  before  the  return  day.  At 
the  hearing  the  county  court  judge  ruled  that  the  service  was  good,  and  tried 
the  case,  giving  judgment  for  the  plaintiff: — 

EM,  that  the  provision  in  rule  7  with  respect  to  the  time  of  deliveriug  the 
summons  to  the  bailiff  was  obligatory,  and  not  merely  directory,  and  therefore 
that  the  judge  ought  not  to  have  tried  the  case.  « 

Held,  also,  that  the  defendant's  proper  remedy  was  to  appeal  from  the  judge's 
ruling,  and  not  to  apply  for  a  prohibitiun  against  the  issue  of  execution  on  the 
judgment. 

Cause  shewn  against  a  role  for  a  new  trial  obtained  by  the 
defendant,  by  way  of  appeal  from  the  rallng  of  the  Jndge  of  the 
Connty  Conrt  of  Hertfordshire. 

The  plaintiff  brought  his  action  under  s.  11  of  the  County 
Courts  Act,  1867,  to  recover  lands. 

The  summons  was  delivered  to  the  bailiff  for  service  on  the  2ud 
of  June,  1881,  and  was  served  by  him  upon  the  defendant  on  the 
following  day. 

The  return  day  named  in  the  summons  was  the  11th  of  July. 
At  the  trial  the  objection  was  taken  for  the  defendant  that  the 
service  of  the  summons  was  bad,  and  that  the  county  court  judge 
had  no  jurisdiction  to  hear  the  case,  by  reason  of  the  plaintiff 
having  failed  to  comply  with  the  terms  of  rule  7  of  Order  VIII.  of 
the  County  Court  Eules,  1875,  which  requires  the  summons,  in  case 
of  an  action  brought  to  recover  lands,  to  be  delivered  to  the  bailiff 
forty  clear  days  before  the  return  day. 

The  judge^  overruled  the  objection  and  tried  the  case,  giving 
judgment  for  the  plaintiff. 

Lindsell^  for  the  plaintiff.  First,  the  defendant's  contention 
being  that  the  county  conrt  judge  had  no  jurisdiction  to  hear  the 


V, 

Palbieb. 
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1881  case,, his  proper  remedy  was  to  apply  for  a  prohibition  against  the 
Babkbb  issue  of  execution,  and  not  to  appeal  from  the  judge's  decision. 
The  county  court  judge  is  entitled  to  be  heard  in  the  matter,  and 
there  is  a  right  of  appeal  from  the  grant  of  a  prohibition  by  this 
Court,  of  which  right  the  plaintiff  has  been  deprived  through  the 
defendant  not  having  adopted  his  proper  remedy.  Secondly,  the 
decision  of  the  county  court  judge  was  right.  The  object  of  the 
first  part  of  rule  7  is  merely  to  allow  the  bailiff  a  sufficient  time 
to  effect  service  of  the  summons  upon  the  defendant.  Here  the 
bailiff,  having  in  fact  served  the  summons  thirty-five  days  before 
the  return  day,  has  waived  compliance  with  the  terms  of  the  first 
part  of  the  rule.  [He  cited  Liverpool  United  Oaslight  Co.  v.  Over- 
seers  of  the  Poor  ofEverton  (1) ;  and  Jackson  v.  Beaumont  (2)] 

Ouirtfy,  for  the  defendant,  supported  the  rule.  The  judge's 
decision  was  on  a  matter  of  procedure  incidental  to  the  jurisdic- 
tion he  had  over  the  subject-matter  of  the  action.  An  appeal 
is  therefore  the  proper  remedy.  Prohibition  only  lies  where  a 
court  acts  without  any  jurisdiction  over  the  subject-matter  before 
it.  The  terms  of  Order  VIII.  rule  7,  are  express  with  respect  to  the 
times  mentioned  in  the  rule.  There  is  no  power  to  extend  the 
time:  Brown  v.  Shaw  (3);  Tennani  v.  Bawlings  (4);  and  the 
Court  cannot  hold  one  part  of  the  rule  obligatory,  and  the  other 
directory,  where  the  language  is  the  same  in  both.  [He  also 
referred  to  Williams  v.  8wa/nsea  Canal  Navigation  Co,  (6)] 

GrBOVE,  J.  I  am  of  opinion  that  this  appeal  must  be  allowed. 
I  think  the  county  court  judge  was  wrong  in  hearing  the  case. 
In  construing  Acts  of  Parliament,  provisions  which  appear  on  the 
face  of  them  obligatory,  cannot,  without  strong  reasons  given,  be 
held  only  directory.  The  rule  is,  that  provisions  with  respect  to 
time  are  always  obligatory  unless  a  power  of  extending  the  time 
is  given  to  the  Court,  and  there  is  no  such  power  here.  In  the 
present  case  the  latter  part  of  rule  7  was  complied  with,  but  not 
the  former.  It  is  to  be  observed  that  the  word  '''shall "  is  used 
with  respect  both  to  the  time  of  delivery  to  the  bailiff  and  of  the 

(1)  Law  Rep.  6  C.  P.  414.  (3)  1  Ex.  Div.  426. 

(2)  11  Ex.  300.  (4)  4  C.  P.  D.  133. 
(5)  Law  Rep.  3  Ex.  158. 
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service  on  the  defendant.  A  reason  is  suggested  for  holding  1881 
the  rule  to  be  directory  merely  in  the  one  case  and  obligatory  babkeb 
in  the  other ;  it  is  said  that  the  period  of  forty  days  is  fixed  p^^. 
only  in  order  to  allow  the  bailiff  a  reasonable  time  to  serve 
the  summons,  whilst  the  period  of  thirty-five  days  is  fixed  for 
the  protection  of  the  defendant.  It  is  also  said  that  the  bailiff 
has  in  &ct  served  the  summons  within  the  proper  period,  and 
therefore  has  waived  compliance  with  the  rule.  It  is  impossible 
for  the  Court  to  speculate  upon  the  reasons  for  legislation  in  the 
way  suggested,  or  to  dissect  an  Act  of  Parliament  and  say  upon 
those  reasons  that  part  of  an  enactment  is  directory  and  part 
obligatory.  The  reasons  suggested  might  be  wholly  wrong,  and 
to  act  upon  them  here  would  be  practically  to  abrogate  the  rola 
The  words  of  the  rule  are  peremptory,  and  give  no  more  di3cretion 
with  respect  to  the  delivery  to  the  bailiff,  than  with  respect  to  the 
service  of  the  summons. 

As  to  the  defendant's  remedy  by  prohibition,  I  do  not  think  it 
necessarily  follows  that  an  appeal  will  not  lie  because  there  is  a 
remedy  by  prohibition.  There  is  a  passage  in  Comyn's  Digest 
(title  Prohibition,  bk.  7,  D.  p.  140),^  which,  though  perhaps  it  does 
not  apply  to  every  case,  tends  to  shew  that  there  may  be  an 
appeal  even  although  prohibition  will  lie,  and  it  would  also 
appear,  from  the  same  authority,  that  the  appeal  takes  precedence 
of  the  remedy  by  prohibition.  The  County  Court  Act,  1850 
(s.  14),  gives  an  appeal  in  the  largest  terms,  where  a  party  is 
dissatisfied  with  the  direction  or  determination  of  the  Court  **  in 
point  of  law."  Therefore,  assuming  prohibition  would  lie,  I  see 
nothing  here  to  take  away  the  right  of  appeal.  But  I  am  indined 
to  think  that  the  defendant  has  not  a  remedy  by  prohibition.  I 
never  heard  that  prohibition  would  lie  where  a  question  of  time 
merely  was  involved.  All  the  practice  has  been  to  the  contrary. 
There  is  much  in  Comyn's  Digest  (tit.  Prohibition)  to  shew  that, 
in  general,  prohibition  lies  where  a  Court  has  acted  without  having 
any  jurisdiction  whatever  over  the  subject-matter  of  the  action. 
Here  the  county  court  judge  had  jurisdiction  over  the  subject- 
matter,  subject  to  certain  rules  with  respect  to  time  which  were 
incident  to  that  jurisdiction.  I  think,  therefore,  that  prohibition 
does  not  lie  here ;  that,  even  if  it  does,  the  defendant  has  a  right 
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1881        of  appeal ;  that  the  county  court  judge  was  wrong  in  hearing  the 
Barker     case,  and  that  this  rule  should  be  made  absolute. 


V. 

Faluer. 


Lopes,  J.  I  am  of  the  same  opinion.  I  think  the  true  con- 
struction of  rule  7  is,  that  the  summons  must  be  delivered  to  the 
bailiff  forty  clear  days  before  the  reti;rn  day  thereof,  and  must  be 
served  thirty-five  clear  days  before  the  return  day.  It  is  im- 
possible to  hold  that  the  latter  part  of  the  rule  is  obligatory  and 
the  former  directory  merely.  I  therefore  think  that  the  county- 
court  judge  was  wrong  in  proceeding  to  hear  the  case.  The  whole 
question  being  one  of  procedure,  it  appears  to  me  that  the  judge's 
ruling  was  upon  a  matter  of  law  incident  to  his  jurisdiction,  and 
that  an  appeal  can  therefore  be  brought. 

BuJe  abscltUe. 

Solicitors  for  plaintiff:  Philpot  dt  Son, far  EawJcins  db  Lindsdl, 
Hitehin. 

Solicitors  for  defendant :  Brown  &  Woolnough,  for  DumviJle, 
8t  Albans. 

W.A. 


Knv.  15.  P^  THE  COURT  OF  APPEAL] 


THE  MAYOR,  ALDERMEN,  AND  BURGESSES  OF  THE  BOROUGH  OP 
ROCHDALE  v.  THE  JUSTICES  OF  THE  PEACE  FOR  THE  COUNTY 
OF  LANCASTER. 

Highway — Bepair—Disturnpiked  Eoads-^Main  Boads — Highways  and  Lace 
motives  CAmendmeiU)  Act,  1878  (41  <b  42  Viet.  c.  77),  «.  13. 

The  Highways  and  Locomotives  (Amendment)  Act,  1878  (41  &  42  Vict.  c.  77), 
by  s.  13,  enacts  that  any  road  which  has  '*  between  the  Slst  of ^  December,  1870, 
and  the  date  of  this  Act  ceased  to  be  a  turnpike  road  ".,..''  shall  be  deemed  to 
be  a  main  road,  and  one  half  of  the  expenses  incurred  from  and  after  the  29th  of 
September,  1878,  by  the  highway  authority  in  the  maintenance  of  such  road, 
shall,  as  to  every  part  thereof  which  is  within  the  limits  of  any  highway  area  be 
paid  to  the  highway  authority  of  such  area  by  the  county  authority  of  the  county 
in  which  such  road  is  situate,  out  of  the  county  rate.*' 

The  corporation  of  the  town  and  borough  of  R.,  was  the  highway  authority  of 
the  R.  highway  area.  Under  as.  47-50  of  the  Towns  Improvement  Clauses  Act, 
1847  (10  &  11  Vict  c.  34),  such  portions  of  the  turnpike  roads  entering  R.  as 
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came  within  tlie  area  oi  the  *'  town  "  wore  taken  out  of  the  turnpike  trusts,  and         iggi 

the  oUigation  to  repair  the  same  was  imposed  upon  the  corporation.    By  a  local  ":; 

Act  in  1872,  the  boundaries  of  the  borough  were  enlarged  and  all  the  provisions  ©f  RoraroiXE 
of  the  Acts  relating  to  the  "  town"  were  made  applicable  to  the  enlarged  area  of  v, 

the  borough.    The  effect  was  that  the  further  portions  of  the  turnpike  roads,  thus    Justices  op 
for  the  first  time  brought  within  the  area  of  the  borough,  were  taken  out  of  the 
tnmpike  trusts  by  the  operation  of  the  Towns  Improvement  Glauses  Act,  1847, 
and  ceased  to  be  turnpike  roads  :-— 

HM^  reversing  the  decision  of  the  Queen*s  Bench  Division,  that  these  portions, 
which  had  so  ceased  to  be  turnpike  roads,  were  main  roads  within  s.  13  of  the 
Highways  and  Locomotives  (Amendment)  Act,  1878,  and  that  consequently  the 
county  authority  were  liable  to  pay  half  the  expenses  of  their  maintenance. 

Appeal  from  the  judgment  of  the  Qaeen's  Bench  Division  on  a 
special  case. 

The  facts  fully  appear  in  the  report  of  sach  judgment  (1),  and 
are  shortly  as  follows.  The  plaintifis^  ^ho  are  the  highway  autho- 
rity of  the  Eochdale  highway  area,  claimed  of  the  defendants,  the 
connty  anthority  of  the  county  of  Lancaster,  half  of  the  expenses 
of  maintaining  certain  portions  of  turnpike  roads  included  within 
the  said  highway  area,  which  had,  as  the  plaintiffs  contended, 
ceased  to  be  turnpike  roads,  and  had  become  main  roads  within 
the  meaning  of  s.  13  of  the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878  (41  &  42  Vict.  o.  77).  That  section  enacts,  inter 
alia,  that  ''  any  road  which  has  Vithin  the  period  between  the 
31st  of  December,  1870,  and  the  date  of  the  passing  of  this  Act 
ceased  to  be  a  turnpike  road,  and  any  road  which  being  at  the 
time  of  the  passing  of  this  Act  a  turnpike  road,  may  afterwardes 
cease  to  be  such,  shall  be  deemed  to  be  a  main  road ;  and  one- 
half  of  the  expenses  inchrred  from  and  after  the  29th  of  Sep- 
tember, 1878,  by  the  highway  authority  in  the  maintenance  of 
such  road  shall,  as  to  every  part  thereof  which  is  within  the  limit:) 
of  any  highway  area,  be  paid  to  the  highway  authority  of  such 
area  by  the  county  authority  of  the  county  in  which  such  road  is 
situate,  out  of  the  county  rate,''  &c. 

The  town  of  Eochdale  before  its  incorporation  (which  was  by 
Boyal  charter  in  1856),  was  governed  by  commissioners  under  a 
local  Act,  viz.,  the  Eochdale  Improvement  Act,  1853,  and  the 
territorial  limits   of  the  **town*'  as  defined  by  that   Act  were 

(1)  6  Q.  B.  D.  525. 
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1881       declared  to  be  all  places  within  a  radius  of  three-quarters  of  a 

OoBpoBATKm  i^ilo  fi^i^  A  defined  point  in  the  old  market-place  there. 

otBoohdale      By  tiji3  ^^^  ^Yie    Towns    Improvement   Clauses  Act^  1847 

juBTioEs  OP  (10  &  11  Vict.  c.  34),  ss.  47,  48,  49,  and  50,  were,  inter  alia,  ia- 

corporated  therewith,  and  by  these  sections  the  commissioners 

had  the  management,  and  became  the  surveyors,  of  all  highways 

within  the  limits  of  the  town,  and  were  liable  to  be  indicted  for 

refusing  or  neglecting  to  repair  the  same,  and  the  tmstees  of  any 

turnpike  road  were  not  to  collect  any  toll  on  any  road  within 

such  limits. 

Upon  the  incorporation  of  the  town  all  the  rights,  powers,  and 
liabilities  of  the  commissioners  were  transferred  to  the  new  cor- 
poration. Several  of  the  roads  entering  Bochdale  were  turnpike 
roads,  and  under  ss.  47  to  50  of  the  Towns  Improvement  Clauses 
Act,  1847,  such  portions  of  them  as  came  within  the  area  of  the 
town  were  taken  out  of  the  turnpike  trusts,  and  the  obligation  to 
repair  the  same  was  imposed  upon  the  corporation. 

By  another  local  Act  (the  Bochdale  Improvement  Act,  1872), 
passed  in  1872,  the  boundaries  of  the  borough  were  enlarged  and 
all  the  provisions  of  the  Acts  relating  to  the  **  town  "  were  ex- 
tended to  and  made  applicable  to  the  enlarged  area  of  the  borough. 
-The  effect  of  this  was  that  the  further  portions  of  the  said  turn- 
pike roads,  thus  for  the  first  time  brought  within  the  area  of  the 
borough^  were  taken  out  of  the  turnpike  trusts  by  the  operation 
of  the  Towns  Improvement  Clauses  Act,  1847,  and  ceased  to  be 
turnpike  roads,  and  the  question  was  whether  they  had  so  ceased 
and  had  become  main  roads,  within  the  meaning  of  the  said  s.  13 
of  the  Highways  and  Locomotives  (Amendment)  Act,  1878,  so  as 
to  entitle  the  plaintiffs,  the  highway  authority  of  the  area  in 
which  they  were  situate,  to  claim  from  the  defendants,  the  county 
authority,  half  of  the  expenses  of  their  repair. 

The  Queen's  Bench  Division  were  of  opinion  that  such  portions 
of  the  roads  had  not  ceased  within  the  meaning  of  that  section 
to  be  turnpike  roads  so  as  to  have  become  main  roads,  and  they 
therefore  gave  judgment  for  the  defendants. 

The  plaintiffs  appealed. 

Sir  H.  Oiffard,  Q.O.  (Crump,  with  him),  for  the  plaintiffs. 
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Oont,  Q.O.  (HI  F.  Blair,  with  him),  for  the  defendants.  1881 

CORPOR  ATIOK 

Lord  Coleridge,  C.J.  I  am  ujiable  to  agree  with  the  judgment  of  Rochdale 
of  the  Court  below.  It  seems  to  me  that  upon  the  true  con-  justices  of 
stroction  of  the  13th  section  of  the  Highways  and  Locomotives  Lancashire, 
(Amendment)  Act,  1878,  **  road"  means  any  portion  of  a  road  as 
well  as  a  whole  road,  and  therefore  that  if  any  such  portion  shall 
cease  to  be  a  turnpike  road  it  shall  be  deemed  to  be  a  main  road. 
It  is  indeed  difficult  to  say  what  is  a  road.  In  the  old  days  the 
road  from  London  to  York  ran  over,  I  suppose,  several  turnpike 
trusts  which  were  not  conterminous  with  the  whole  road,  but 
covered  various  portions  of  it.  The  road  in  that  case  in  one  point 
of  view  might  be  considered  the  whole  road,  and  in  another  point 
of  view  any  portion  of  it  might  be  considered  a  road.  It  seems 
to  me  that  the  13th  section  means  that  when  any  portion  of  a 
road  which  is  subject  to  a  turnpike  trust  comes,  as  in  the  present 
case,  within  the  area  of  a  borough,  and  is  repaired  by  the  borough 
authority,  and  the  power  to  take  tolls  in  respect  of  it  is  gone,  then 
such  portion  ceases  to  be  a  turnpike  road  and  becomes  a  main 
road,  and  the  13th  section  comes  into  operation. 

On  that  short  ground,  I  think  the  judgment  in  this  case  must 
be  reversed. 

Bbett,  L.J.  I  think  that  the  turnpike  road  in  this  case  was 
made  shorter  by  taking  off  the  part  of  it  which  came  within  the 
new  limits  of  the  borough.  The  turnpike  road  which  remains  is 
that  part  of  the  road  which  is  now  outside  such  limits,  and  that 
part  which  is  now  within  has  ceased  to  be  a  turnpike  road,  and 
consequently  is  now  a  main  road. 

Cotton,  L.J.  I  am  of  the  same  opinion.  A  road  which  had 
formerly  been  repaired  at  the  expense  of  a  turnpike  trust  came  to 
be  repaired  by  the  local  highway  authority.  Then  why  should  not 
8, 13  of  the  Highways  and  Locomotives  (Amendment)  Act,  1878, 
apply  ?  It  is  said  that  it  should  not,  because  the  portion  of  the 
road  which  came  within  the  limits  of  the  borough  was  not  a 
tompike  road,  but  only  part  of  a  turnpike  road.  Now,  in  my 
opuiion,  it  was  a  turnpike  road,  though  not  the  whole  of  the  road, 
and  that  it  ceased  to  be  a  turnpike  road  and  came  within  the 
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1881       meaning  of  the  enactment.    The  statute  does  not  say  if  a  road 

CoBPOBATioN  ceases  to  be  subject  to  a  turnpike  trust  it  is  to  be  a  main  road. 

OF  Rochdale  j^  ^y  opinion,  the  13th  section  may  apply  to  a  portion  of  the 

Justices  of  road,  although  the  whole  of  the  turnpike  trust  has  not  ceased, 
Lancashire. 

but  only  the  trust  to  which  such  portion  was  subjeqt.    It  is  said 

that  "  cease  "  in  the  enactment  means  by  expiration  of  the  trust, 
but,  I  think,  there  is  nothing  in  the  section  to  limit  its  applica- 
tion to  a  road  ceasing  to  be  a  turnpike  road  by  the  expiration 
of  the  trust 

There  is  another  point  to  which  I  wish  to  refer.  It  is  said  that 
there  is  a  provision  in  the  Towns  Improvement  Act  for  providing 
for  the  expense  of  keeping  up  this  portion  of  the  road  out  of  a 
particular  fund.  Now  if  there  had  been  such  a  provision,  which 
could  be  construed  as  saying  that  such  expenses  should  not  be 
provided  for  in  any  other  way  than  out  of  a  particular  fund,  there 
would  have  been  much  force  in  such  argument;  but  there  is 
nothing  in  that  Act  to  warrant  any  such  construction.  It  makes 
the  commissioners  liable  to  repair  the  highway,  and  to  be  indicted 
for  neglecting  to  do  so,  but  there  is  nothing  which  says  that  the 
expense  shall  be  borne  out  of  a  particular  fund,  and  out  of  no 
other;  and  although  the  commissioners  are  made  liable  to  repair, 
they  are  put  in  the  same  position  as  any  other  highway  authority, 
and  there  is  nothing  to  prevent  them  from  calling  upon  the 
county  for  the  payment  of  their  proportion  of  the  expenses 
incurred  in  the  repair  of  the  said  road. 

Bbett,  L.J.  This  decision  makes  it  unnecessary  to  determine 
the  second  point  which  was  taken,  namely,  whether  supposing 
the  13th  section  does  not  apply  to  this  portion  of  the  road  until 
the  turnpike  trust  has  expired,  it  does  apply  when  the  trust  has 
run  out. 

Judgment  reversed. 

Solicitors  for  plaintiffs:  Norris,  Aliens^  <&  Carter ^  for  Z.  Mellor, 
Bochddle. 

Solicitor9  for  defendants:  Bidsdale,  Craddock,  dt  BidsdaJe,for 
F.  C.  EidtoTh  Preston. 

W.  P. 
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THE  SOUTH  WESTERN  LOAN  AND  DISCOUNT  COMPANY  v.  1881 

ROBERTSON.  j^o».  21. 


Charging  Order— I  &  2  Vict.  c.  110,  s.  14—"  In  trust  for  him  *'^Stock  vested  in 
Trustees  for  Judgment  Debtor  and  others — Interest  determinable  on  Aliena" 
tion — Chargeuhle  interest. 

An  order  was  made  under  1  &  2  Vict.  c.  110,  s.  14,  and  3  &  4  Vict,  c.  82, 
charging  a  judgment  debtor's  interest  in  the  dividends  on  certain  bank  stock.  It 
appeared  that  by  the  terms  of  a  will  certain  property,  including  this  stock,  was 
bequeathed  to  trustees  on  trust  as  to  one  moiety  thereof  for  the  testatrix's 
niece,  and  as  to  the  other  moiety  in  trust  to  pay  the  income  thereof  to  her 
nephew,  the  judgment  debtor,  for  life,  or  until  he  should  attempt  to  alien  or 
charge  the  same.  And,  upon  his  interest  determining,  there  were  limitations  over 
in  favour  of  his  wife  for  life,  and  after  her  death  in  favour  of  his  children,  with 
an  ultimate  remainder  in  the  event  of  the  failure  of  the  preceding  trusts  to  the 
judgment  debtor  absolutely.  At  the  time  when  the  charging  order  was  made, 
there  was  a  dividend  on  the  stock  accrued  due,  but  which  the  trustees  had  not 
yet  receired  from  the  bank : — 

Held^  that  the  fact  that  the  stock  stood  in  the  name  of  the  trustees  in  trust  for 
another,  besides  the  judgment  debtor,  did  not  prevent  its  being  stock  "standiog 
in  the  name  of  any  person  in  trust  for  him,"  withi^i  the  words  of  1  &  2  Vict.  c. 
110,  8. 14. 

Eeld^  also,  that  the  accrued  dividend  and  the  ultimate  remainder  to  the 
judgment  debtor  after  failure  of  the  preceding  trusts  constituted  a  sufScient 
chargeable  interest,  whatever  might  have  been  the  case  with  regard  to  the  interest 
determinable  on  alienation^  if  that  had  stood  alone ;  and  that  the  order  was 
therefore  rightly  made,  the  trustees  being  responsible  upon  its  being  made  for  the 
due  application  of  the  fund  according  to  the  legal  effect  of  the  order,  whatever  it 
might  be. 

This  was  an  application  to  set  aside  an  order  made  by  Matbew,  J., 
at  chambers. 

The  plaintiffs  having  recovered  judgment  against  the  defendant, 
the  learned  judge  had  made  an  order  under  1  &  2  Vict.  c.  110, 
8. 14,  and  3  &  4  Vict  c.  82,  that  the  defendant's  interest  in  the 
dividends  on  a  sum  of  2573Z.  Bank  Stock,  standing  in  the  names  of 
certain  persons  as  trustees,  should  be  charged  with  payment  of 
the  judgment  debt.  It  appeared  that  the  judgment  debtor's 
aunt  had,  by  her  will,  bequeathed  her  personal  estate,  of  which 
the  stock  in  question  formed  part,  to  trustees  on  certain  trusts  as 
to  one  undivided  moiety  thereof  for  a  niece,  and  as  to  the  other 
or  remaining  moiety  or  equal  half  part  or  share  of  the  trust 
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premises  on  trust  to  pay  the  annnal  income  thereof  to  her 
nephew,  the  judgment  debtor,  during  his  life,  or  until  he  should 
alien,  charge,  or  incumber,  or  attempt  to  alien,  charge,  or 
incumber  the  same.  Upon  the  determination  of  his  interest  by 
death  or  attempt  at  alienation,  trusts  in  remainder,  were  to  arise 
for  the  benefit  of  the  judgment  debtor's  wife  for  life,  and  after  her 
death,  for  the  benefit  of  his  child  or  children,  the  interest  of  such 
child  or  children  vesting  upo"^  the  attainment  of  the  aee  of 
twenty-one,  with  an  ultimate  remainder,  in  the  event  of  the 
previous  trusts  failing,  to  the  judgment  debtor  absolutely. 

It  appeared  that  at  the  date  of  the  charging  order  there  was  a 
dividend  accrued  due  upon  the  stock,  but  which  the  trustees  had 
not  yet  received. 


Nov.  19.  Tinddl  Atkinson,  on  behalf  of  one  of  the  trustees, 
moved  by  way  of  appeal  against  the  order  of  Mathew,  J.  The 
order  is  bad  on  two  grounds:  First,  the  words  of  1  &  2  Yict. 
c.  110,  s.  14,  and  3  &  4  Vict.  c.  82,  do  not  cover  such  an  interest 
as  this.  The  latter  statute  extends  somewhat  the  words  of  the 
former ;  but  the  stock  or  fund  to  be  within  either  of  the  enact- 
ments must,  by  the  terms  of  1  &  2  Vict.  c.  110,  s.  14,  be  standing 
in  the  name  of  the  judgment  debtor  in  his  own  right,  or  in  the 
name  of  some  person  in  trust  for  him.  Here  the  stock  was  not 
standing  in  the  name  of  the  trustees  in  trust  for  the  judgment 
debtor,  but  in  trust  for  the  judgment  debtor  and  others.  In  Diaon 
V.  Wrench  (1)  Bramwell,  B.  says  that  the  stocks  must  be  stand- 
ing in  the  judgment  debtor's  own  name  in  his  own  right,  or  the 
name  of  some  person  in  trust  for  him,  so  that  he  could  sell  them 
himself  or  direct  the  trustee  to  sell  them.  That  would  not  be  the 
case  here. 

Secondly,  this  order  charges  an  interest  which  the  judgment 
debtor  has  no  power  to  alien  or  charge.  By  the  terms  of  the  Act 
the  charging  order  is  to  have  the  same  effect  as  if  the  judgment 
debtor  charged  the  stock  himself.  He  has  in  this  case  no  power 
to  charge.  The  proyisions  of  the  will  are  in  substance  equivalent 
to  a  restriction  on  alienation,  as  in  the  case  of  a  married  woman. 


(1)  Law  Rep.  4  Ex.  158. 
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whose  interest  cannot  be  charged  when  she  is  restrained  from        issi 
alienating :  Stanley  v.  Stanley  (1) ;  Pike  v.  Fitzgibhon.  (2)  south 

Finlay^  on  behalf  of  the  judgment  creditors,  shewed  cause.  It  i^^(^. 
is  not  necessary,  in  order  to  satisfy  the  words  *'  in  trust  for  him,'*  Rom™ 
that  the  stock  should  stand  in  the  names  of  the  trustees  in  trust 
for  the  judgment  debtor  alone.  The  stock  does  stand  in  their 
names  in  trust  for  him,  and  it  makes  no  difference  that  others  are 
interested  in  it  as  w<ell.  With  regard  to  the  second  point,  it  is 
dear  law  that  there  cannot  be  a  restraint  on  alienation  except  in 
the  case  of  a  married  woman.  The  order  may  possibly  have  the 
effect  of  an  alienation  by  the  judgment  debtor  himself,  and  bring 
the  subsequent  trusts  into  operation ;  but  to  say  that,  therefore,  it 
cannot  be  made  is  to  give  the  proyisions  of  the  will  the  effect  of 
a  restraint  on  alienation  which  is  unknown  to  the  law  except  in 
the  case  of  a  married  woman.  It  is  clear,  moreover,  that  there  is 
a  chargeable  interest  in  respect  of  the  accrued  dividend  and  the 
ultimate  remainder  to  the  judgment  debtor.  That  being  so,  the 
order  was  rightly  made.  It  will  affect  the  judgment  debtor's 
interest  whatever  it  may  be ;  but  what  the  effect  of  the  order 
may  be,  and  how  far  it  will  operate,  is  for  the  trustees  to  ascertain, 
and  does  not  concern  the  judge  who  makes  the  order  or  this 
Court:  see  Fowler  v.  Churchill  (3)  and  Churchill  v.  Bank  of 
England.  (4)  The  order  does  not  restrain  the  Bank  of  England 
from  paying  the  dividends  to  the  trustees,  and  the  trustees  are  the 
parties  to  see  to  the  proper  distribution  of  them. 

[He  also  cited  Montefiore  v.  Behrens  (5)  and  Boffey  v.  Bent  (6).] 

Tindal  Atkinson,  in  reply,  cited  Cooper  v.  Wyatt.  (7) 

Cur.  adv.  vuU. 

Nov.  21.  Gbove,  J,  I  have  not  been  without  doubt  during  the 
course  of  the  argument,  but  on  the  whole  I  am  of  opinion  that  we 
ought  not  to  set  aside  the  order  of  Mathew,  J.  The  question  turns 
to  a  great  extent  upon  the  terms  of  the  will  under  which  the 

(1)  7  Ch,  D.  689.  (4)  11  M.  &    W.  328;    2  Dowl. 

(2)  17  Cht  D.  454.  (N.S.)  767. 

(3)  11  M.  &  W.  67 ;  2  DowL  (N.S.)  (5)  35  Beav.  95. 
66a  (6)  Law  Bep.  3  Eq.  759. 

(7)  5  Madd.  482, 
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judgment  debtor  takes  the  interest  sought  to  be  charged.  By 
that  will  the  testatrix  left  her  personal  estate  to  trustees  upon 
trusts  as  to  one  moiety  in  favour  of  her  niece,  and  as  to  the 
remaining  moiety  on  trust  to  pay  the  annual  income  thereof  to 
her  nephew,  the  judgment  debtor,  during  his  life,  or  until  he 
should  alien,  charge,  or  incumber,  or  attempt  to  alien,  charge,  or 
incumber,  the  same.  Upon  his  aliening,  charging,  or  incumbering, 
or  attempting  to  do  so,  other  trusts  come  into  effect  for  the 
benefit  of  his  wife  during  her  life,  and  then  for  the  benefit  of  his 
children  attaining  twenty-one  years  and,  in  default  of  any  such 
objects  of  the  trust,  or  if  none  such  shall  attain  a  vested  interest, 
then  there  is  an  ultimate  trust  for  the  benefit  of  the  nephew. 
We  have  no  affidavit  as  to  whether  the  wife  is  living  or  dead 
or  whether  there  are  any  children  or  not.  By  the  terms  of  the 
will,  however,  it  is  clear  that,  in  case  the  judgment  debtor 
attempts  to  alien  or  charge  his  interest,  it  passes  from  him,  but 
there  is  a  remainder  to  him  if  the  iutermediate  trusts  fail. 
The  argument  against  this  order  may  be  divided  into  two  parts. 
The  first  contention  was  that  the  statute,  1  &  2  Vict  c.  110,  s.  14, 
gives  no  power  to  the  judge  to  make  this  order,  because  this  fund 
vras  not  standing  in  the  judgment  debtor's  name,  nor  in  the  name 
of  any  person  in  trust  for  him,  but  was  standing  in  the  name  of 
persons  who  were  trustees  for  him  and  for  others  besides  bim. 
Looking  to  the  words  of  the  section  and  the  authorities  I  am  of 
opinion  that  this  argument  will  not  hold  good.  The  words  of  the 
section  relied  upon  do  not  seem  to  me  to  bear  the  construction 
suggested,  and  the  section  expressly  enables  the  judge  to  make 
the  charging  order  on  the  stocks,  funds,  &c.,  or  such  of  them,  or 
such  part  thereof  respectively  as  he  shall  think  fit.  I  think  that 
in  this  case  he  had  power  to  charge  the  debtor's  interest  in  the 
moiety  of  the  stock.  In  this  view  I  am  confirmed  by  the  decision 
in  the  case  of  Fowler  v.  ChurchiU  (1)  and  ChurehiU  v.  Bank  of 
England.  (2)  It  seems  to  me  that  the  words  of  the  section  fairly 
construed  meet  this  case  and  that  the  scope  and  intention  of  the 
Act  clearly  includes  it.  If  the  argument  were  correct,  the  section 
never  could  apply  where  a  fund  stands  in  the  name  of  trustees  in 


(I)  11  M.  &  W.  57 ;  2  Dowl.  (N  S.) 


5C2 


(2) 
757. 


11  M,  &  W.  323;  2  Dowl.  (N.&> 
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trust  for  more  tban  one  beneficiary,  and  in  a  yery  large  number  of       IBSI 
cases  therefore  the  Act  would  become  inoperative.    In  the  case       south 
of  F(ywler  v.  ChurchiU  (1)  and  Churchill  v.  Bank  of  England  (2)     ^^^ 
more  than  one  person  was  interested  in  the  funds  charged,  but  the         *'• 

Court  held  that  the  order  could  be  made.  

The  second  and  principal  contention  against  this  order  was 
based  on  the  proyisions  of  the  will  by  which,  if  the  judgment 
debtor  aliens  or  charges,  or  attempts  to  alien  or  charge,  his 
interest,  it  determines  and  other  interests  in  remainder  arise. 
That  argument  had  at  first  a  good  deal  of  effect  on  my  mind, 
and  I  should  feel  greater  difficulty  than  I  do  but  for  the 
cases  that  haye  been  cited  to  shew  that  the  onus  of  giying 
effect  to  the  order  is  thrown  on  the  trustees.  It  seems  to 
me  that  the  result  is  that  we  are  not  concerned  to  go  further 
into  the  matter  than  to  see  whether  there  is  any  interest  of  the 
judgment  debtor  with  respect  to  which  the  order  can  be  made. 
Now,  but  for  the  existence  of  an  accrued  diyidend,  and  the 
ultimate  interest  in  the  judgment  debtor,  I  should  have  felt  some 
doubt  as  to  making  the  order,  for  in  general  a  judge  would  not 
issue  an  order  when  from  the  nature  of  the  case  the  order  could 
haye  no  effect.  But  it  appears  that  before  the  order  was  made  a 
diyidend  had  accrued  due,  which  the  trustees  were  bound  to  pay 
oyer  to  the  judgment  debtor  and  upon  which  the  clause  as  to 
alienation  can  haye  no  effect  It  is  money  to  which  the  judgment 
debtor  has  become  entitled  absolutely,  and  to  which  that  clause 
cannot  attach.  Charging  a  sum  of  money  already  accrued  due 
cannot  be  an  alienation  within  its  meaning.  By  the  terms  of  the 
section  the  charging  order  is  to  haye  the  same  effect  as  if  the 
judgment  debtor  had  himself  charged  the  property,  and  this  sum 
of  money  the  judgment  debtor  had  power  to  charge.  It  is  clear, 
therefore,  that  the  objection  raised  does  not  apply  to  the  diyidend 
^ready  accrued  due,  and  the  order  therefore  w;ould  stand  good 
as  to  that.  There  is  also  another  matter  with  regard  to  which 
the  order  may  be  supported.  By  3  &  4  Vict.  c.  82,  the  proyi- 
sions of  1  &  2  Vict,  c  110,  s.  14,  are  extended  to  the  interest 
of  any  judgment  debtor  whether  in  possession,  remainder,  or 

(1)  11  M.  &  W.  67 ;  2  DowL  (N.S.)  (2)  11 M.  &  W.  323 ;  2  DowL  (N.a) 
562.  757. 
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1881  reversion,  or  whether  vested  or  contiogent  as  well  in  any  such 
0^^  stocks,  fandsy  &c.,  as  also  in  the  dividends,  interest,  or  annual 
JJ^^^  produce  thereof.  In  this  case  there  was  an  ultimate  interest  in 
V.  the  stock  given  to  the  judgment  debtor  which  was  contingent 
upon  the  failure  of  the  preceding  trusts,  and  there  is  nothing  to . 
shew  that  that  interest  may  not  take  effect.  What  the  value  of 
that  interest  may  be  is  doabtful,  but  it  is  an  interest,  and 
chargeable  as  such.  It  seems  to  me,  therefore,  that  by  reason 
of  the  existing  dividend,  and  this  ultimate  interest  of  the 
judgment  debtor,  the  judge  had  power  to  make  this  order.  What 
the  effect  of  the  charge  may  be  is  a  question  for  the  trustees  to 
consider,  for  in  Fowler  v.  Churchill  (1),  Churchill  v.  Batik  of 
England  (2),  the  Court  held  that  when  the  order  was  made  the 
Bank  of  England  must  still  pay  the  dividends  to  the  executors^ 
and  the  executors  were  fixed  with  the  charge  and  bound  to  act 
upon  it.  Lord  Abinger  in  giving  judgment  says : — "  When  the 
judge's  order  is  made  absolute  the  executors  are  chargeable  with 
the  proper  distribution  of  the  money,  and  the  bank  is  bound  to 
pay  it  over  to  them.  It  wonld  be  impossible  for  the  bank  to 
carry  on  its  busihess  if  we  were  to  hold  it  bound  to  see  to  the 
proper  appropriation  of  the  money  under  every  order  charging 
stock."  Parke,  B.  said : — ^*  I  am  of  the  same  opinion.  As  soon 
as  the  judge's  order  is  absolute  the  executors  are  liable  in  the 
same  manner  as  if  the  dividends  had  been  charged  by  a  deed.'' 
Alderson,  B.  said: — ^^' When  the  order  is  made  absolute  it  is  in 
the  nature  of  a  charge  upon  the  fund.  The  bank  is  then  to  pay 
the  money  to  the  trustees,  who  are  bound  to  see  that  it  is 
properly  applied.  The  bank  has  nothing  to  do  with  the  distri- 
bution of  the  fund,  and  is  not  bound  to  pay  the  judgment  creditor; 
that  is  the  business  of  the  trustees,  who  are  responsible  in  a  court 
of  equity  for  its  proper  distribution." 

I  need  only  in  conclusion  refer  to  the  case  of  DioBon  v. 
Wrench.  (3)  That  case  is,  I  think,  distinguishable  from  the 
present  case.  There,  the  trustees  had  trusts  to  perform  prior  to 
those  in  favour  of  the  judgment  debtor,  viz.,  trusts  for  the  pay- 

(1)  11 M.  &  W.  57 ;  2  Dowl.  (N.S.)  (2)  2  Dowl.  (N.S.)  767 ;  11 M.  &  W. 
662.  323. 

(3)  Law  Bep.  4  Ex.  154. 
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ment  of  debts  and  legacies^  and  for  sale  of  the  estate,  and  the        issi 
CSonrt  held  that  the  interest  of  the  judgment  debtor  was  too      souraT 
remote  to  be  charged,  he  having  no  interest  in  the  stock  or  shares     r^'"^^ 
bat  only  in^their  produce  after  [the  performance  of  the  prior         v. 

trusts.    £ramwell|  B.,  in  giviog  judgment,  says :  ^'  Now  here  the       

stock  and  shares  are  neither  in  the  name  of  the  debtor  nor  of  a  ^^^  ^' 
trustee  for  him,  but,  to  put  the  case  most  fayourably  for  the 
plaintiff,  in  the  name  of  the  executors,  who  hold  them  not  in 
trust  for  the  defendant  in  the  same  sense  in  which  the  Act  uses 
the  word,  but  in  trust  to  sell.  As  to  the  case  of  Oroffg  y. 
Taylor  (1)  I  think  the  decision  right,  and  I  agree  with  the  dis- 
tinction drawn  by  the  Chief  Baron,  and  which  is  indicated  by  his 
judgment  in  that  case,  where  he  states  that  the  fifth  trust  of  the 
shares  was  for  the  defendant  and  his  assigns.  That  was  only 
a  contingent  interest,  but  it  was  nevertheless  sufficient  to  make 
the  shares  in  question  shares  standing  in  the  name  of  another 
in  trust  for  him."  The  case  of  Discon  v.  Wrench  (2)  is  clearly 
distinguishable  both  from  Croffg  v.  Taylor  (1)  and  the  present 
case.  For  these  reasons  I  am  of  opinion  that  the  order  was  right 
and  should  be  affirmed. 

LoFES,  J.  I  also  think  that  the  order  should  be  affirmed. 
This  case  presented  to  my  mind  considerable  difficulty  until  the 
case  of  Churchill  v.  Bank  of  England  (3)  was  cited.  Since  that  case 
was  cited,  it  has  appeared  to  me  clear  what  our  decision  should  be. 
The  question  raised  is  whether  the  judgment  debtor  has  a  chargeable 
interest  in  certain  dividends.  The  judge  at  chambers  decided 
that  he.  had.  It  was  contended  before  us  that  there  could  be  no 
charging  order  because  the  judgment  debtor  was  not  interested 
solely,  but  jointly  with  another,  and,  for  this  reason,  it  was  said 
that  neither  of  the  enactments,  viz.,  1  &  2  Vict.  c.  110,  s.  14,  nor 
3  &  4  Tict.  c.  82,  applied.  The  1  &  2  Yict.  c.  110,  s.  14,  speaks 
of  stocks,  &c.,  '*  standing  in  his  own  name,  in  his  own  right,  or  in 
the  name  of  any  person  in  trust  for  him."  It  was  urged  that  this 
provision  is  intended  to  apply  only  where  funds  are  standing  in 
the  person's  own  name,  or  in  the  name  of  a  trustee  for  one  person 

(1)  Law  Kep.  2  Ex.  131.  .  (2)  Law  Bop.  4  Ex.  151 

(3)  11  M.  &  W.  67,  823. 
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solely  interested,  and  that  it  has  no  application  if  the  trustee  is 
trustee  for  more  than  one  cestui  que  trust.  I  cannot  put  that 
narrow  construction  upon  the  words,  and  I  cannot  think  that  that 
could  have  been  the  intention.  The  consequences  would  be  very 
inconyenient.  The  Act,  if  so,  could  never  apply  where  the  funds 
were  left  in  moietids  or  there  were  several  beneficiaries,  nor  even 
it  would  seem,  where  the  judgment  debtor  had  made  an  assign- 
ment of  part  of  his  interest.  I  agree  with  the  conclusion  come  to 
by  my  Brother  Grove  on  this  point.  Then,  with  regard  to  pro- 
spective dividends  and  the  efiect  of  the  provision  against  aliena- 
tion, the  case  was  put  as  being  similar  to  that  of  a  married  woman 
who  is  restrained  from  anticipation.  I  do  not  think  that  a 
married  woman's  case  is  at  all  similar  to  the  present.  The 
restraint  on  anticipation  in  the  case  of  a  married  woman  depends 
entirely  on  the  doctrines  of  the  Court  of  Chancery  with  regard  to 
the  position  of  a  married  woman.  In  the  case  of  a  man  there  is 
no  personal  disqualification.  In  the  case  of  a  married  woman 
restrained  from  anticipation  there  may  be  no  power  to  make  a 
charging  order,  but  the  same  reasoning  would  not  apply,  as  it 
seems  to  me,  to  the  case  of  a  man.  It  is  unnecessary,  however,  in 
my  opinion,  to  go  into  that  question.  The  same  difficulty  does 
not  apply  with  regard  to  the  dividend  already  accrued  due  or  the 
ultimate  interest.  I  am  clearly  of  opinion  that  there  was  in 
respect  of  those  matters  an  interest  that  could  be  charged,  and 
that  therefore  this  order  was  rightly  made. 

Appeal  dismissed. 

Solicitors  for  applicant :  Blake  &  Snow. 
Solicitor  for  judgment  creditors:  Attenhorough. 


E.L. 
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IN  THE  MATTER  OF  THE  APPLICATION  OP  FOSTER  and   Asotiier         1881 
V.  THE  GREAT  WESTERN  RAILWAY  COMPANY.  ^"f>v.  21. 


Co9ts — Railway  Commissioners^ Successful  Defendant  ordered  to  Pay  unsuccess^ 
ful  Appticant's  Costs— Regulation  of  Railways  Act,  1873  (36  &  37  Vict. 
c.  48),  s.  28. 

The  Railway  Commissioners  have  jarisdiction  under  the  Regulation  of  Rail- 
ways Act,  1873,  s.  28,  to  order  a  railway  company,  in  whose  favour  they  have 
decided  upon  an  application  to  them  against  such  company,  to  pay  costs  to 
the  nnsQccessfuI  applicant. 

This  was  an  application  on  the  part  of  the  Great  Western 
Bailway  Company  for  a  rule  to  stay  the  master  from  taxing  the 
costEi,  under  an  order  of  the  Bailway  Commissioners  in  the  matter 
of  an  application  of  Messrs.  Foster  against  the  railway  company, 
or  in  the  alternative  for  a  writ  of  prohibition,  to  prevent  the 
Kailway  Commissioners  or  Messrs.  Foster  from  proceeding  farther 
on  the  said  order.  The  facts  sufficientlyappearfrom  the  judgment. 

June  25.  Webster,  Q.C.f  and  B.  8.  Wriffht,  for  the  company, 
moved  for  a  rule  as  above.  The  Begulation  of  Bailways  Act, 
1873  (36  &  37  Vict.  c.  48),  s.  28,  gives  the  Bailway  Commissioners 
discretion  as  to  the  costs  of  proceediogs  before  them,  but  this 
provision  cannot  be  construed  as  meaning  that  they  should  have 
power  to  awards  costs  to  an  unsuccessful  applicant  against  suc- 
cessful defendants.  There  are  many  cases  in  which  a  successful 
plaintiff  has  been  ordered  to  pay  the  costs  of  an  unsuccessful 
.defendant,  but  the  reason  of  that  is  that  the  plaintiff  is  the 
moving  party  in  the  litigation.  The  defendant  is  dragged  into 
Ck)urt.  There  may  be  jurisdiction  to  deprive  a  successful  defend- 
ant of  costs,  but  not  to  make  him  pay  them  to  the  plaintiff. 
Neither  in  the  Court  of  Chancery  under  the  old  practice  nor  in 
the  High  Court  of  Justice  under  the  Judicature  Acts,  has  such  a 
jurisdiction  ever  been  exercised  in  cases  where  the  Court  has 
discretion  as  to  the  costs.  [They  cited  Daniell's  Chancery  Practice, 
1238 :  Clarice  v.  Eart  (1) ;  Cooth  v.  Jackson.  (2)] 

(1)  6  H.  L.  683,  667.  (2)  6  Ves.  11,  40. 
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1881  H.  Matthews,  Q.G.,  and  Anstie,  for  the  Messrs.  Foster,  shewed 

BbFostkr^  cause.     The  cases  in  the  Court  of  Chancery  and  under  the 

Gmat      Judicature  Act  have  no  application  to  the  present  case.    They 

Wbbtsbx     shew  that  the  jurisdiction  of  the  Court  of  Chancery  was  exercised 

'  according  to  the  precedents  or  estabUshed  practice  in  that  Court> 

and  according  to  what  rules  the  discretion  of  the  Court  would  be 

exercised,  but  they  did  not  involve  any  question  of  jurisdiction. 

The  same  observations  apply  to  the  decisions  under  the  Judicature 

Acts  and  Orders.      The  Bailway  Commissioners  are  given  an 

unfettered  discretion  as  to  costs  by  the  Begulation  of  Railways 

Act,  1873,  s.  28,  and  this  Court  will  not  interfere  with  the  mode 

in  which  they  exercise  this  discretion  if  they  have  jurisdiction. 

[They  cited  Harris  v.  PethericJc.  (I)] 

WAster,  Q.C.^  in  reply,  cited  Edwards  Wood  v.  Majoribanks  (2) ; 
Norman  v.  Johnson  (3) ;  BurreU  v.  Delevante.  (4) 

Cur.  adv.  wU. 

Nov.  21.  The  judgment  of  the  Court  (Field,  Manisty,  and 
Bowen,  J  J.)  was  delivered  by 

BowsK,  J.  This  is  an  application  on  the  part  of  the  Great 
Western  Bailway  Company  to  stay  the  master  from  taxing  costs 
under  an  order  of  the  Bailway  Commissioners  dated  the  14th  of 
February,  1877,  in  the  matter  of  an  application  of  Thomas  Nelson 
Foster  and  Bichard  Gibbs  Foster  against  the  Great  Western 
Bailway  Company,  or,  in  the  alternative,  for  %  prohibition  to 
prevent  the  Bailway  Commissioners  or  Messrs.  Foster  from  pro- 
ceeding further  on  the  said  order.  By  s.  17  of  the  Begulation  of 
Bailways  Act,  1873,  a  railway  company,  owning  or  having  the 
management  of  a  canal  is  bound  to  keep  it  in  good  working  con- 
dition. The  applicants,  Messrs.  Foster,  had  instituted  proceedings 
against  the  railway  company  before  the  Bailway  Commissioner?, 
on  the  ground  that  the  Great  Western  Bailway  Company  were  in 
default,  under  this  section,  in  respect  of  the  Upper  Avon  rirer 
navigation.  The  Commissioners  had  dismissed  the  application  on 
the  ground  that  the  Great  Western  Bailway  Company  were  not 

(1)  4  Q.  B.  D.  611.  (3)  29  Beav.  77. 

(2)  3  De  G.  &  J.  329.  (4)  30  Beav.  560. 
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shewn  to  be  either  owners  or  managers  of  the  nayigation,  but       issi 
nevertheless  ordered  the  raUway  company  to  pay  one-half  of  ~bb  fobtto" 
Messrs.  Foster  s  costs,  for  reasons  which  we  shall  presently  men-      ^  ^' 
tion.    The  railway  company  now  complain  that  such  an  order    y^wnsaax 
inflicting  an  unsuocessfnl  plaintiff's  costs  on  a  successful  defendant 
is  illegal  and  ultra  vires,  and  ask  us  to  stay  all  further  proceedings 
in  respect  thereof. 

Under  an  Act  of  Parliament  of  1816  it  appears  that  the 
Stratford-on-Avon  canal,  with  which  the  Avon  river  navigation 
communicates  at  Stratford,  was  the  property  of  the  Oxford, 
Worcester,  and  Wolverhampton  Bailway  Company,  whose  whole 
undertaking  has  been  vested,  since  August,  1863,  in  the  Great 
Western  Bailway  Company. 

In  the  year  1857  Mr.  Broughton,  the  then  manager  of  the 
canal,  either  purchased  or  agreed  to  purchase  the  upper  portion  of 
the  Avon  river  navigation,  and  the  Bailway  Commissioners  were 
of  opinion  that  he  acted  in  the  matter  in  the  interest  of  his 
employers,  the  Oxford,  Worcester,  and  Wolverhampton  Company ; 
but  whether  the  Upper  Avon  river  navigation  ever  became 
vested  legally  in  the  Oxford,  Worcester,  and  Wolverhampton 
Bailway  Company  seems  to  be  a  disputed  point.  The  manage- 
ment of  the  navigation,  in  the  opinion  of  the  Commissioners, 
from  the  early  part  of  1860,  was  exclusively  in  railway  charge, 
first  by  the  Oxford,  Worcester,  and  Wolverhampton,  next  by 
the  West  Midland,  and,  since  1863,  by  the  Great  Western  Bailway 
Company. 

Down  to  June,  1875,  Mr.  Hudson,  acting  as  the  railway  com- 
pany's agent,  had  collected  the  tolls,  repaired  the  weir  and  lock 
gates,  and  managed  the  Navigation  for  the  railway  company.  But 
in  June,  1875,  it  appearing  that  the  cost  of  maintenance  had  for 
many  years  exceeded  the  tolls,  the  Great  Western  Bailway  Com- 
pany resolved  that  they  would  no  longer  collect  or  receive  tolls, 
and  since  then  have  abandoned  the  works  and  ceased  to  keep 
them  repaired. 

After  hearing  the  evidence  in  the  case  the  Commissioners  were 
of  opinion  that  the  Great  Western  Bailway  Company  had 
lormerly  been,  but  since  1875  had  ceased  to  be,  a  company  owning 
or  managing  the  Upper  Avon  navigation,  and  that  they  were  not 
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1881       bound  to  repair  the  same  under  s.  17  of  the  Act.   Messrs.  Foster  8 

Be  Foster   application  accordingly  failed.  But  the  Commissioners,  considerino: 

Q  ^'^^      that  the  railway  company  were  responsible  for  the  uncertainty  as 

Western     to  the  ownership  and  liability  to  repair,  which  had  occasioned  the 

proceedings  under  the  Act,  directed  that  the  railway  company 

should  pay  half  the  costs  of  Messrs.  Foster.     The  following 

passage  in  their  judgment  shews  the  principle  on  which  this  order 

was  made : — 

'^  Our  opinion  on  the  whole  is,  that  at  the  date  of  the  passing  of 
the  Act  of  1873  they  were  a  railway  company  having  the  manage- 
ment of  the  navigation,  and  were  within  the  reach  of  the  17th 
section,  but  that  that  section  does  not  at  the  present  time  apply 
to  them.  They  had,  it  seems  to  us,  power  to  surrender  the 
management,  and  so  relieve  themselves  of  liability ;  and  they  did, 
we  think,  what  had  that  effect  by  passing  the  resolution  that  the 
collection  of  tolls  should  be  discontinued.  But  considering  they 
had  been  managing  since  1860,  some  public  notice  might  well 
have  been  given  that  the  railway  company  no  longer  claimed  or 
possessed,  and  if  that  was  their  view,  were  by  law  unauthorized 
to  possess  any  kind  of  interest,  and  as  they  are  responsible  for  the 
uncertainty  as  ta  the  ownership  and  liability  to  repair  which  has 
occasioned  these  proceedings,  it  will  be  reasonable  that  they 
should  pay  at  least  part  of  the  costs  of  the  application;  the 
applicants  accordingly  are  granted  half  their  costs." 

The  order  actually  drawn  up  to  carry  out  this  direction  is  in 
some  respects  informal :  but  it  was  agreed  on  both  sides,  upon  the 
argument  before  us,  to  treat  the  order  as  drafted  so  as  to  give 
effect  to  the  judgment,  if  the  judgment  can  legally  be  enforced, 
and  that  all  necessary  amendments  to  that  extent  should  be 
deemed  to  be  made.  The  railway  company,  however,  insist  that 
the  Commissioners  have  exceeded  their  jurisdiction  in  ordering  a 
successful  defendant  to  pay  any  portion  of  an  unsuccessful  plain- 
tiff's costs.  A  summons  to  stay  proceedings  on  taxation,  or  in  the 
alternative  for  a  prohibition,  was  taken  out  on  behalf  of  the  com- 
pany on  the  alleged  ground  that  the  order,  so  far  as  it  related  to 
costs,  was  ultra  vires.  The  learned  judge  at  chambers  referred 
the  application  to  this  Court. 

Now  it  is  no  doubt  contrary  to  the  practice  of  the  superior 
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Courts  of  this  country  to  inflict  on  a  defendant  who  has  succeeded       issi 

anj  portion  of  the  costs  of  a  plaintiff  who  has  made  out  no  title   i{e  Foster 

to  relief.    But  the  question  before  us  is  not  whether  in  making      q^^^ 

such  an  order  the  Bailway  Commissioners  have  acted  in  con-  *  WKSTEB.y 

Bah. WAT  Co. 
formity  with  the  practice  of  the  Courts  administering  law  and ' 

equity;  but  whether  in  making  such  an  order  the  Railway 

Commissioners  have  stepped  outside  their  statutory  powers. 

Under  the  Bail  way  and  Canal  Traffic  Act  of  1854,  the  Court  of 
Common  Pleas  was  entrusted  with  functions,  similar  in  some 
respects  to  those  which  the  legislature  has  since  imposed  on 
the  Bailway  CommissionerSi  of  dealing  with  complaints  made 
against  railway  and  canal  companies  in  respect  of  anything 
done  or  any  omission  made  in  violation  or  contravention  of  that 
Act 

By  s.  3  of  the  same  statute  it  was,  amongst  other  things,  pro- 
vided that  in  any  such  proceeding  "the "Court  may  order  and 
determine  that  all  or  any  costs  thereof  or  therein  incurred  shall 
and  may  be  paid  by  or  to  the  one  party  or  the  other  as  such 
Court  shall  think  fit"  This  wide  power  over  costs  has  been  trans- 
ferred to  the  tribunal  which  succeeded  to  the  functions  of  the 
Common  Pleas.  By  the  Begulation  of  Bailways  Act,  1873,  the 
Bailway  Commissioners  were  created  as  a  special  tribunal,  and 
clothed  with  exceptional  powers  to  adjudicate  on  like  complaints, 
and  s.  28  of  the  Act  of  1873  enacts  as  follows :  "  The  costs  of  and 
incidental  to  any  proceeding  before  the  Commissioners  shall  be 
in  the  discretion  of  the  Commissioners." 

It  appears  to  us  that  in  establishing  an  extraordinary  tribunal 
of  the  kind  the  legislature  have  in  plain  terms  conferred  upon 
them  a  wide  discretion  as  to  the  manner  in  which  they  should 
deal  with  all  questions  of  costs  arising  before  them,  and,  provided 
that  their  decisions  on  such  matters  are  bona  fide,  it  is  not  for  a 
court  of  law  to  examine  the  principle  on  which  such  decisions  are 
based.  That  the  Commissioners  have  in  the  present  case  exercised 
their  discretion  honestly  on  a  matter  upon  which  Parliament  has 
made  them  the  sole  judges  cannot  be  doubted  ;  and,  this  fact  once 
established,  we  are  not  entitled  to  inquire  further,  nor  do  we 
propose  to  criticise  or  offer  any  opinion  on  an  order  which  it  is 
not  within  our  province  to  review.  ' 
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1881  The  counsel  for  the  company  has  indeed  argued  before  us  that 

Be  Fostek"  ^  plaintiff's  costSi  when  the  plaintiff  has  been  unsuceessfuly  are  not 
^^'  costs  which  fietll  within  the  definition  of  costs  of  a  proceeding 
Wbbtebn  before  the  Commissioners,  a  contention  based  on  language  used 
'  by  the  Master  of  the  Rolls  sitting  in  the  Appeal  Court  in  the  case 
of  DteJca  y.  YcUes  (1),  a  shorthand  copy  of  the  judgment  in  which 
has  been  furnished  to  us.  In  that  case  the  Yice-ChanoeIlor*8 
decree  in  the  Court  below  had  contained  no  declaration  that  the 
plaintiff  in  the  action  was  entitled  to  relief,  but  simply  had 
directed  the  defendant  to  pay  the  plaintiff's  costs.  On  an  appeal  ^ 
being  brought  against  the  Vice-Chancellor's  order  the  respondent  8 
counsel  (it  would  seem)  took  a  preliminary  objection,  that  the 
appeal  was  a  mere  appeal  in  respect  of  costs,  and  ought  not  to  be 
entertained.  The  point  so  made  was  overruled  by  the  Court  of 
Appeal,  which  decided  that  it  was  a  necessary  inference  from  the 
form  of  an  order  ordffing  that  the  defendant  should  pay  costs, 
that  the  plaintiff  had  sacceeded  in  his  title  to  relief,  and  that  an 
appeal  accordingly  would  lie.  ^  Otherwise,"  according  to  the 
Master  of  the  Bolls,  ^'  costs  so  given  if  the  plaintiff  had  no  title 
would  not  be  costs  by  law  in  the  discretion  of  the  Court."  But 
we  think  that  it  would  be  pressing  this  language  of  the  Master  of 
the  Bolls  far  beyond  its  legitimate  scope  if  it  were  interpreted  to 
mean  that  a  Court,  established  by  Act  of  Parliament  with  absolute 
discretion  over  costs,  was  exceeding  its  statutory  jurisdiction  by 
making  a  similar  order  in  favour  of  an  unsuccessful  plaintiff.  His 
words  must  be  read  as  having  reference  only  to  the  control  to  be 
exercised  by  a  Court  of  Appeal  over  a  Court  of  first  instance. 

The  Court  of  Appeal  in  Dicks  v.  Yatea  (I)  was  the  proper 
tribunal  to  correct  the  discretion  of  the  Court  below,  if  founded 
on  a  wrong  principle.  We  have  no  such  authority  as  regards  the 
Bailway  Commissioners,  and  having  no  such  authority  we  abstain 
from  discussing  the  question,  which  it  is  beyond  our  province  to 
entertain,  whether  the  order  complained  of  is  right  or  wrong  upon 
the  merits,  or  whether  it  does  or  does  not  diverge  from  the 
ordinary  practice  of  Courts  administering  law  and  equity.  Assum- 
ing the  divergence  to  be  established,  it  is  not  one  with  which  we 
have  power  to  interfere ;  it  might  or  might  not  be  a  matter  for 

(I)  18  Ch.  D.  76. 
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appeal  if  the  legislature  had  given  an  appeal — ^it  is  not  a  matter  for        1881 

prohibition.  Be  Footeb. 

The  application  of  the  Great  Western  Bailway  Company  must       ^^^^ 

therefore  be  dismissed  with  costs.  „  Wbbtebn 

Bailwat  Co. 
Applicaiion  dUmissed. 

Solicitor  for  company :  Nelson. 

Solicitors  for  applicants :  Orawder,  Anstie^  dt  Vizard. 

E.  L. 


MEEK  v.  CHAMBERLAIN  and  Wifb.  Nov.  29. 

Dovoer — Belease  of,  "by  Widow  to  Mortgagee — Reconveyance. 

The  owner  in  fee  of  certain  lands  died  intestate,  leaving  a  widow  entitled  to 
dower  thereout.  The  heir-at-law  executed  a  mortgage  of  the  lands  to  secure 
a  sum  of  money  advanced  to  him  by  a  building  society.  The  widow  was  a 
party  to  the  mortgage  deed,  by  which,  "  for  the  purpose  of  extinguishing  her 
right  to  dower,"  she  granted  and  released  the  lands  to  the  mortgagees,  the  trus- 
tees of  the  building  society.  It  was  provided  by  the  deed  that,  upon  repay- 
ment of  the  moneys  secured  thereby,  a  receipt  should  be  endorsed  thereon  in  the 
torm  given  by  6  &  7  Wm.  4,  c.  32,  to  the  intent  that  the  deed  should  be  vacated 
and  the  property  comprised  therein  be  revested  in  the  person  or  persons  for  the 
time  being  interested  in  the  equity  of  redemption  therein.  The  moneys  secured 
by  the  deed  having  been  repaid,  and  the  statutory  receipt  indorsed  thereon : — 

MMf  that  the  widow  was,  notwithstanding  the  release  of  her  dower  contained 
in  the  mortgage  deed,  entitled  to  have  dower  assigned  to  her  out  of  the  premises 
comprised  in  the  deed. 

Dawson  v.  Bank  of  Whitehaven  (6  Ch.  D.  218)  distinguished. 

Appeal  from  the  Connty  Court  of  Gloucestershire. 

This  was  an  action  which  had  been  remitted  to  the  county 
court  for  trial. 

The  claim  was  for  the  recovery  of  a  house  and  land.  The 
defendants  counterclaimed,  in  right  of  the  female  defendant,  that 
dower  of  the  lands,  of  which  one  Enoch  Meek,  the  late  husband 
of  the  female  defendant,  died  seised,  should  be  assigned  to  her. 

At  the  trial  in  the  county  court  it  appeared  that  the  plaintiff 
was  the  heir-at-law  of  Enoch  Meek  who  had  died  intestate,  seised 
in  fee  of  the  premises  in  question.  After  Enoch  Mock's  death  his 
widow,  the  female  defendant,  had  joined  with  her  Kon,  the  heir- 
at-law,  in  execnting  a  mortgage  of  the  premises  in  order  to 
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1881  secare  monej  advanced  by  a  benefit  bailding  society  to  the  heir- 
Meek  at-lawy  for  the  pnrpose  of  certain  repairs  and  improvements  to  be 
Ohajibeb-  effected  on  the  premises.  By  the  mortgage  deed  it  was  witnessed 
that  Thomas  Meek,  the  heir-at-law,  did  grant  and  convey,  and 
the  female  defendant,  for  the  purpose  of  extingnishing  her  right 
or  title  to  dower  in  the  said  hereditaments  at  the  request  of  the 
said  Thomas  Meek,  did  grant  and  release  unto  the  trustees  of  the 
building  society,  their  heirs  and  assigns,  the  hereditaments  in 
question,  to  hold  the  same  discharged  from  all  right  or  title  to 
dower  of  the  female  defendant,  but  subject  to  the  proviso  for 
redemption  thereinafter  contained.  The  proviso  for  redemption 
provided  that  upon  satisGatction  of  the  moneys  secured  by  the 
mortgage  the  trustees  of  the  society  should,  pursuant  to  the  pro- 
visions of  6  &  7  Wm.  4,  c.  82,  indorse  upon  the  deed  a  receipt 
for  all  money  thereby  secured  in  the  form  set  forth  in  the  schedule 
to  the  said  Act,  to  the  intent  tiiat  the  said  deed  might  be  vacated 
and  the  property  comprised  therein  be  vested  in  the  person  or 
persons  for  the  time  being  entitled  to  the  equity  of  redemption 
therein.  All  the  moneys  secured  by  the  said  deed  had  been  paid 
off,  and  the  requisite  receipt  for  such  moneys  indorsed  upon  the 
deed. 

The  county  court  judge  held  that  the  female  defendant's  right 
to  dower  was  extinguished  by  the  mortgage  deed,  and  gave 
judgment  for  the  plaintiff  on  the  claim  and  counterclaim. 

A  rule  nisi  had  been  obtained  for  a  new  trial,  on  the  ground 
that  the  judge  was  wrong  in  holding  that  the  female  defendant'^ 
right  to  dower  was  extinguished  by  the  execution  of  the  mortgage 
deed. 

A,  T,  Laturence,  shewed  cause.  The  female  defendant's  right  to 
dower  was  extinguished  by  the  release  of  her  dower  contained  in 
the  mortgage  deed.  By  that  deed  the  dower  was  released,  and 
the  legal  estate  in  the  premises  was  vested,  free  from  dower,  in  the 
mortgagees.  The  widow  could  have  no  right  to  dower  out  of  the 
estate  after  the  execution  of  the  deed,  for  by  the  deed  the  estate 
of  the  heir-at-law  was  turned  to  an  equity  of  redemption,  and 
equity  does  not  recognise  the  right  to  dower.  It  is  well  settled 
that   there   is   no  right  to  dower  out   of  a   merely  equitable 
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estate,  except  under  3  &  4  Wnu  4,  c.  105,  a.  2,  which  only  ^gg^ 
applies  where  the  husband  dies  possessed  of  an  equitable  estate^ 
which  was  not  the  case  here.  The  right  to  dower  could  not  reyiye 
on  the  reyesting  of  the  legal  estate  in  the  heir-at-law.  The  in-  ^  h^T 
dorsement  of  the  receipt  operated  as  a  reconyeyance  to  the  heir- 
at-law  of  the  legal  estate,  free  from  dower,  the  right  to  dower 
being  extinguished  and  there  beiug  nothing  to  reyiye  it^  inasmuch 
as  there  was  no  term  in  the  deed  that  it  should  reviye. 

[He  cited  Dawson  v,  BanJ^  of  Whitehaven  (1);  AUham's 
Case.  (2)] 

Anstie,  supported  the  rule.  The  case  of  Dawson  y.  Bank  of 
Whitehaven  (3)  has  no  bearing  on  the  present.  In  that  case  the 
mortgage  was  before  the  husband's  death,  and  the  estate  ot 
the  husband  before  his  death  had  become  an  equitable  one,  and 
therefore,  according  to  the  well-settled  law  on  the  subject,  there 
was  no  right  to  dower  out  of  it.  In  the  present  case  the  husband 
died  seised  at  law,  and  consequently,  the  right  to  dower  haying 
accrued,  the  only  question  is  as  to  the  effect  of  the  mortgage  deed 
and  subsequent  reconyeyance.  It  is  the  general  principle  of 
equity  that  a  mortgage  is  only  regarded  as  a  security  for  a  debt 
and  not  as  really  affecting  the  estate  of  the  mortgagor,  or  the 
title  thereto,  further  than  may  be  necessary  for  the  purpose  of 
securing  the  debt.  Oonsequently,  upon  the  satisfaction  of  the 
debt  and  reconyeyance  of  the  land,  the  title  to  the  land  and  the 
interest  of  the  widow  therein  remain  unaffected.  The  release  of 
the  dower  contained  in  the  deed  must  be  construed  haying  regard 
to  this  principle,  and  as  only  int^ded  to  giye  a  good  title  to  the 
mortgagees  for  the  purposes  of  their  security,  not  as  intended  to 
release  the  dower  as  between  the  widow  and  the  heir-at-law. 

[He  cited  Jackson  y.  Innes  (4) ;  Jackson  v.  Parker  (5)  ;  Chaplin 
V.  Chaplin  (6) ;  Banks  y.  Sutton  (7) ;  Lord  Hamilton  y.  Mohun  (8) ; 
Pearee  v.  Morris  (9) ;  Whitebread  y.  Smith  (10).] 

GnoyE,  J.  The  only  difficulty  I  felt  during  the  argument  arose 
from  the  case  of  Dawson  y.  Bank  of  Whitehaven  (3),  but  I  think 

(1)  6  Ch.  D.  2ia  (6)  3  P.  Wms.  229. 

(2)  4  Rep.  440.  (7)  2  P.  Wms  700. 

(3)  6  Ch.  D.  218.  (8)  1  P.  Wms.  118. 

(4)  1  Bli.  104.  (9)  Law  Eep.  6  Ch.  227. 
(6)  Amb.  687.  (10)  1  Dr.  531. 
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1881  that  that  case  is  dearly  distiiigaiBhable  on  the  ground  suggested 
by  the  defendants'  oounseL  There  the  hosband,  at  the  time  of  his 
death,  had  no  legal  estate  at  all  bnt  only  an  equitable  fee.    Here 

^^'  the  husband  died  seised  of  the  legal  fee  to  which  the  right  of 
dower  would  attach.  The  whole  qnestbn,  therefore,  is  whether 
the  wife  is  prevented  by  the  mortgage  deed  from  claiming  a  right 
to  dower.  It  seems  to  me  that  she  is  not,  on  the  broad  doctrine  of 
equity  referred  to  in  Batiks  y.  SuUon  (1),  Tiz.,  that  a  mortgage  is 
to  be  looked  upon  as  a  personal  contract^  and  the  mortgagee  has 
no  interest  beyond  his  money. 

There  is  nothing  in  this  mortgage  deed  to  take  the  case  out  of 
that  general  rule.  It  seems  to  me  that  the  widow  only  extin- 
guished her  dower  in  order  to  give  a  good  title  to  the  mortgagees 
for  the  purposes  of  their  security,  and  that  upon  the  reconveyance 
things  were  restored  to  the  condition  in  which  they  were  before 
the  mortgage  was  executed.  For  these  reasons  I  think  the  rule 
must  be  absolute. 

Lopes,  J.  I  am  of  the  same  opinion.  It  is  not  the  case  that 
the  Court  of  Chancery  does  not  give  effect  to  the  widow's  right  to 
dower.  It  is  true  that  equity  did  not  before  the  Dower  Act 
acknowledge  the  right  to  dower  out  of  a  merely  equitable  estate. 
That  is  the  explanation  of  the  case  of  Dawson  v.  Bank  of  White' 
haven.  (2)  In  that  case  the  husband  died  seised  of  an  equitable 
estate  only.  Here  the  husband  died  seised  of  a  l^;al  estate,  and 
that  legal  estate  is  now  vested  in  the  heir-at-law.  It  is  argued 
that  the  mortgage  deed  extinguished  the  right  to  dower.  Whether 
this  is  so  or  not  seems  to  depend  on  the  construction  of  the 
release  of  dower  therein  contained.  Is  the  true  construction  that 
the  wife  released  her  dower  for  all  purposes  or  only  for  the 
purposes  of  the  security  given  to  the  mortgagees  ?  I  am  of  opinion 
that  the  latter  is  the  true  coDstruction,  and  that  the  effect  of  the 
release  was  at  an  end  when  the  reconveyance  took  place. 

Rule  absolute. 

Solicitors  for  plaintiff:  Hughes  <Sc  Beadles^  for  J.  Robinson, 
Solicitors  for  defendants :    Wilkins,  Blythe,  dt  Fanshawe,  for 
Carter. 

(1)  2  P.  Wms.  700,  716.  (2)  6  Ch.  D.  218. 

E.  L. 
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MILLEN  V.  BRASH  &  CO.  IWl 

Carrier-^Negligence— Carriers  Act  (11   Geo.  4  <fc  1    Wm.  4,  c.  68),  s.  1 — 1  J_ 

Temporary  Zom  q^  (7ooJ« — Damages — Remoteness. 

Acarrier  18  not  deprived  of  the  protection  afforded  by  the  Carriers  Act  (11  Geo.  4 
k  1  Wm.  4,  c.  68),  s.  1,  by  the  fact  that  the  loss  of  the  goods  is  temporary  and 
not  pennanent 

The  plaintiff  delivered  to  the  defendants,  who  were  carriers  for  hire  from 
London  to  Borne,  a  trunk  to  be  sent  by  rail  from  London  to  Liverpool,  and 
thence  shipped  by  steamer  for  Italy.  Owing  to  the  defendants'  negligence  the 
trunk  was  sent  to  the  Victoria  Docks  and  put  on  board  another  vessel  bound  for 
New  York  where  it  arrived,  and  a  long  time  elapsed  before  it  was  restored  to  the 
plaintiff.  The  trunk  contained,  articles  within  the  Carriers  Act,  the  value  of 
which  exceeded  102.  :— 

Hdd,  by  Lopes,  J.,  having  power  to  decide  questions  of  law  and  fact,  first,  that 
the  defendants  were  not  deprived  of  the  protection  of  the  Carriers  Act  by  the 
fiict  that  the  lo^  of  the  goods  was  temporary  and  not  permanent ;  secondly,  that 
the  loss  of  the  trunk  must  be  taken  to  have  occurred  during  its  transit  by  land, 
as  it  was  lost  to  the  plaintiff  directly  it  went  on  its  wrong  road  to  the  Victoria 
Docks ;  thirdly,  that  the  plaintiff  was  entitled,  notwithstanding  the  Carriers  Act, 
to  recover  as  damages  the  cost  of  the  re-purchase  of  other  articles  at  Bome  at 
enhanced  prices  in  place  of  those  temporarily  lost,  as  this  was  not  damage  for  the 
loss,  but  for  something  consequentiallto  it,  and  the  damage  was  not  too  remote, 
for  it  was  a  reasonable  and  necessary  act  for  a  person  in  the  position  of  the 
plamtiff  to  buy  these  articles  in  Bome. 

Action  by  the  plamtiff,  against  the  defendants  as  carriers,  for 
unreasonable  delay  in  the  deliyery  of  a  trunk  belonging  to  the 
plaintiff,  and  injury  to  its  contents  while  in  the  defendants* 
custody. 

At  the  trial,  before  Lopes,  J.,  the  jury  were  discharged,  and  all 
questions  of  law  and  fact  left  to  the  learned  judge. 

J?.  PcBoeh,  for  the  plaintiff. 
BigJuim,  for  the  defendants. 
The  facts  and  arguments  sufficiently  appear  in  the  judgment. 

Cw.  adv.  vuU. 

Nov.  26.  Lopes,  J.  This  case  raises  an  important  question 
under  the  Garners  Act.  The  defendants  are  carriers  for  hire  from 
London  to  Bome.  On  the  13th  of  November  the  plaintiff's  agent 
delivered  to  the  defendants  a  trunk  to  be  sent  by  rail  from  London 
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1881  to  Liverpool,  and  there  shipped  in  one  of  Bibbey's  steamers  for 
Mnj^N  Italy.  The  defendants  had  in  their  possession  a  case  of  paper 
goods  (Christmas  cards)  consigned  to  Mr.  Hamburger,  of  New 
York.  By  the  carelessness  of  the  defendants'  servants  the  tnink 
belonging  to  the  plaintiff  was  taken  to  the  Victoria  Docks  and 
shipped  as  and  for  Hamburger's  case  to  New  York.  The  defen- 
dants were  not  aware  of  the  mistake  nntil  about  the  15th  of 
December,  1879.  On  the  15th  of  December  the  defendants  wrote 
to  Hamburger,  and  on  the  I9th  of  December  the  trunk  arrived 
in  New  York.  On  the  27th  of  February,  1881,  the  plaintiff 
claimed  210Z.  for  loss  of  the  trunk,  and  injury  to  its  contents. 

On  the  11th  of  March  the  trunk  arrived  at  the  defendants' 
ofiSces,  and,  at  the  plaintiff's  request,  was  retained  there  till  June, 
and  then  delivered  to  the  plainttffl  The  miscarriage  of  the  trunk 
and  its  loss  for  the  time  was  admitted.  It  was  also  admitted  that 
some  of  the  contents  of  the  trunk  were  injured  in  New  York, 
owing  to  the  Custom  House  officers  unpacking  the  trunk,  and 
negligently  and  unskilfully  repacking  it.  It  was  also  admitted 
that  the  silk  dresses  and  sealskin  jacket  are  articles  within  the 
Carriers  Act,  that  their  value  exceeded  lOL,  and  that  no  declara- 
tion was  made.  If  the  plaintiff  is  entitled  to  a  verdict  it  is  agreed 
that  the  damages  are :  for  silk  dresses,  361. ;  for  -sealskin  jacket, 
41.;  and  for  repurchase  of  other  articles  in  Borne  at  enhanced 
prices,  lOZi ;  and  that  these  several  sums  should  be  beyond  the  5/. 
paid  into  court.  The  jury  were  discharged  by  consent,  and  all 
questions  of  law  and  fact  were  left  to  me. 

The  plaintiff  complains  of  unreasonable  delay  in  the  delivery 
of  the  trunk,  and  injury  to  its  contents  while  in  the  defendants' 
custody.  The  defence  rests  upon  the  Carriers  Act,  and  unless  the 
defendants  bring  themselves  within  the  provisions  of  that  Act  the 
plaintiff  is  entitled  to  recover.  The  plaintiff  contends  that  the 
Carriers  Act  does  not  apply  in  this  case,  because  the  loss  was 
temporary  and  not  permanent.  There  is  nothing  in  the  Carriers 
Act,  and  no  authority,  which  would  justify  so  narrow  a  construc- 
tion to  be  put  upon  the  word  ''loss."  I  think  it  immaterial 
whether  the  loss  is  temporary  or  absolute.  The  trunk  and  its 
contents  not  being  delivered  within  a  reasonable  time  were  lost  to 
the  owner  within  the  meaning  of  the  Act. 
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The  plaintiff  also  contended  that  the  Carriers  Act  did  not  apply,       1881 
because  the  defendants  were  not  carriers  of  the  trunk  by  land.      Millen 
The  trunk  was  accepted  to  be  carried  partly  by  land  and  partly      brIJsh. 
by  sea.    Le  Oouteur  y.  London  and  South  Western  By.  Oo.  (1)  is 
an  authority  to  shew  that,  when  there  is  one  entire  contract  to 
carry  partly  by  land  and  partly  by  sea,  the  contract  is  divisible, 
and  that  as  to  the  land  journey  the  carrier  is  within  the  protection 
of  the  Act  if  the  loss  arise  during  the  transit  by  land.    I  think 
this  trunk  was  lost  in  its  transit  from  the  defendants'  receiying- 
house.    It  ought  to  have  gone  to  the  railway  to  be  conveyed  to 
Liverpool ;  it  went  to  the  Victoria  Docks ;  directly  it  was  on  its 
wrong  road  it  was  lost  to  the  owner  within  the  meaning  of  the 
Carriers  Act 

Again,  it  was  contended  by  the  plaintiff  that  the  defendants 
were  not  entitled  to  the  protection  of  the  Carriers  Act,  because 
they  were  wrongdoers;  wrongdoers  in  that  they  sent  the  trunk 
on  the  wrong  road  and  not  on  the  journey  contracted  for :  Morritt 
y.  North  Eastern  By.  Co.  (2)  is  an  answer  to  this  objection. 
Blackburn,  J.,  there  says,  *'  Unless  it  is  proved  that  the  misdelivery 
was  intentional  the  case  is  within  the  Act."  In  that  case  pictures 
nad  been  sent  beyond  their  destination.  Hellish,  L.J.,  also  says 
in  the  Appeal  Court,  "  If  goods  by  the  negligence  of  the  carrier 
are  carried  beyond  the  point  of  destination  and  injured  this  is 
within  the  Carriers  Act."  I  can  see  no  distinction  in  principle 
between  that  case  and  the  present.    This  objection  therefore  flails. 

It  was  lastly  contended  by  the  plaintiff  that  he  was  entitled  to 
recover  the  101.  for  repurchase  of  other  articles  in  Home  at 
enhanced  pricef,  irrespective  of  the  Carriers  Act,  and  that  the 
Carriers  Act  did  not  apply  to  that  portion  of  his  claim.  I  think 
the  plaintiff  is  right,  for  this  is  not  a  loss  by  the  carrier  of  the 
trunk  nor  an  injury  to  its  contents,  but  damages  sustained  by  the 
owner  in  consequence  of  the  non-delivery  within  due  time,  it  is 
something  consequential  to  its  loss.  I  do  not  think  this  10/.  is 
within  the  protection  of  the  Carriers  Act.  But  the  defendants 
say  if  it  is  not  within  the  protection  of  the  Carriers  Act  this 
portion  of  the  claim  is  too  remote.  Much  depends  on  whether  it 
was  a  reasonable  and  necessary  act  of  the  plaintiff  to  buy  these 
(1)  Law  Bep.  1  Q.  B.  64.  (2)  1  Q.  B.  D.  302. 
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1881        articles  in  Home.    This  is  a  question  of  fact  which  I  baye  to 

MTfjim      decide.    I  think  it  was  both  the  reasonable  and  necessary  conse- 

BiujH.      qnence  of  the  defendants*  failure  to  deliver  that  the  plaintiff 

should  purchase  ^hat  he  did  in  Borne — ^a  necessity  arising  from 

the  non^deliyery  of  a  trunk  which  the  defendants  might  fairly 

assume  contained  wearing  appareL 

The  observations  of  Mellish^  L.  J.,  in  the  case  of  Le  Blanche  v. 
London  a/nd  North  Western  By.  Co.  (1),  are  not  inapplicable  here. 
That  was  a  case  where  a  passenger,  delayed  in  his  journey  by  the 
want  of  punctuality  in  the  arrival  of  the  defendants'  train,  sought 
to  recover  the  costs  of  a  special  train  which  he  had  engaged. 
Mellishy  L.J.y  said,  ^Now  one  mode  of  determining  what  under 
the  circumstances  was  reasonable  is  to  consider  whether  the 
expenditure  was  one  which  any  person  in  the  position  of  the 
plaintiff  would  have  been  likely  to  incur  if  he  had  missed  the 
train  through  his  own  fault,  and  not  through  the  fault  of  the  rail- 
way company."  I  think  the  plaintiff  would  have  gone  to  the 
same  expense  and  bought  the  same  articles  for  the  use  of  his  wife 
if  there  had  been  no  railway  company  to  look  to,  and  if  the  trunk 
had  been  lost  by  his  own  fault  There  was  nothing  extravagant 
or  unreasonable  in  his  so  doing.  I  do  not  think  these  damages 
too  remote.  I  give  judgment  for  the  plaintiff  for  5/.  beyond  the 
hi.  paid  into  court  with  costs. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff:  WtUon^  Bristows,  dt  Oarpmad. 
Solicitors  for  defendants :  Ooldberg  &  Langdon. 

(1)  1  C.  P.  D.  286. 

A.  P.  S. 
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SIMCOX,   Appellaut;    THE    LOCAL   BOARD    FOE    HANDSWOBTH,         im 
STAFFORD,  Bebpondbkts.  Nov,  ?. 

Local  Government  Ads  (38  <fe  39  Vict,  c  65).  as.  150,  2bl'-Notice  to  several  ~~~ 

Owners  to  Sewer^  Pave,  <fec. — Default  hy  One  only — Right  to  execute  Works 
ioithout  giving  fresh  Notice — Apportionment^  when  conclusive — Summary 
Proceedings — Dday  between  Comjplaint  and  Summons. 

The  appellant  and  five  others  were  the  own^  of  premises  within  the  district 
of  the  respondents,  an  urban  authority  nnder  the  Public  Health  Act,  1875. 
These  premises  abutted  upon  a  street  (not  being  a  highway),  which  street  was 
not  sewered,  levelled,  paved,  flagged,  and  channelled  to  the  satisfaction  of  the 
respondents.  The  respondents  gave  a  separate  notice  to  each  of  such  owners 
requiring  tfaem  to  sewer,  level,  pave,  flag,  and  channel  the  parts  of  the  street 
in  front  of  their  premises,  within  a  specified  time.  Five  of  the  owners  executed 
ibe  works  in  front  of  their  premises,  but  the  appellant  made  default.  The 
respondents  thereupon  executed  the  works  required  to  be  done  in  front  of  her 
premises,  and  their  surveyor  having  made  his  apportionment,  gave  her  a  notice 
stating  that  the  exjpenses  had  been  apportioned  by  their  surveyor,  who  had 
settled  that  213Z.  13s.  6i.  was  payable  by  her  according  to  the  frontage  of  her 
premises,  and  that  they  required  payment  of  that  sum : — 

Eeldj  first,  that  the  respondents  were  n9t  bound  before  executing  such  works 
to  give  the  appellant  a  fresh  notice  specifying  the  particular  works  which 
remained  to  be  done  by  her;  secondly,  that  the  respondent  not  having  given 
notice  to  dispute  the  apportionment,  it  became  binding  on  her  within  the  three 
months  limited  by  s.  257,  and  that  summary  proceedings  might  be  taken  under 
that  section  for  the  recovery  of  the  amount  due  from  her ;  thirdly,  that  in  such 
immmaiy  proceedings  it  was  no  objection  to  the  validity  of  a  summons  that  it  was 
issued  more  ^than  a  year  after  the  complaint  upon  which  it  was  founded ; 
foorthly,  that  the  notice  of  apportionment,  which  concluded  with  a  demand 
-of  payment  of  the  amount  apportioned,  was  not  a  "notice  of  demand**  within 
8.  257,  and  that  the  six  months  within  which,  under  s.  252,  summary  pro- 
•oeedings  must  be  taken,  were  not  to  be  reckoned  from  it  but  from  a  subsequent 
notice  of  demand. 

Case  stated  by  justices  for  Stafford  under  20  &  21  Vict.  c.  43. 

The  justices  made  an  order  on  the  appellant  to  pay  213Z.  13&  6d. 
as  the  proportion  of  expenses  for  paving,  &c.,  payable  by  her 
according  to  the  frontage  of  her  premises  under  the  Public  Health 
Act,  1875.  (1) 

(1)  38  &  39  Vict  c  55,  s.  150 :  metalled,  &c,  to  the  satisfaction  of  the 

Where  any  street  within  any  urban  urban  authority,  such  authority  may 

district  (not  being  a  highway  repairable  by  notice  addressed  to  the  respective 

by  the  inhabitants  at  large),  or  the  owners  or  occupiers  of  the  premises 

footway,  or  any  other  part  of  such  fronting   or    abutting   on  such  parts 

street  is  not  sewered,  levelled,  paved,  thereof  as  may  require  to  be  sewered, 
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1881  The  appellant  is  the  owner  of  premises  within  the  district  of 

81M00X  the  respondents  abuttiog  npon  a  street  called  Albert  Boad  (not 
Hanwworth  ^®™K  *  highway),  and  which  street  was  not  sewered,  levelled. 
Local  Boaud.  payed,  flagged,  and  channelled  to  the  satisfaction  of  the  respon- 
dents. On  the  25th  of  June,  1878,  the  respondents,  in  pursuance 
of  the  Public  Health  Act,  1875,  gaye  notice  to  the  appellant,  as 
owner  of  property  fronting  such  street,  reciting  that  her  premises 
abutted  on  certain  parts  of  the  said  street  which  required  to  be 
sewered,  leyelled,  paved,  flagged,  and  channelled,  and  requiring  her 
to  sewer,  level,  pave,  flag,  and  channel  the  same  within  a  specified 
time.    Similar  notices  were  served  on  five  other  owners  of  property 


levelled,  &c,  require  them  to  sewer, 
level,  &C.,  the  same  wilhia  a  time  to 
be  specified  in  such  notice. 

Before  giving  such  notice  the  urban 
authority  shall  cause  plans  and  sections 
of  any  structural  works  intended  to  be 
executed  under  this  section,  and  an 
estimate  of  the  probable  cost  thereof/ 
to  be  made  under  the  direction  of  their 
surveyor.  Such  plans,  &a,  shall  be 
deposited  in  the  office  of  the  urban 
authority,  and  shall  be  open  at  all 
reasonable  hours  for  the  inspection  of 
all  persons  interested  therein. 

If  such  notice  is  not  complied  with 
the  urban  authority  may,  if  they  think 
fit,  execute  the  works  mentioned  or 
referred  to  therein,  and  may  recover  in 
a  summary  manner  the  expenses  in- 
curred by  them  in  so  doing  from  the 
owners  in  default,  according  to  the 
frontage  of  their  respective  premises, 
and  in  such  proportion  as  is  settled  by 
the  surveyor  of  the  urban  authority,  or 
(in  case  of  dispute)  by  arbitration,  in 
manner  provided  by  this  Act,  or  the 
urban  authority  may,  by  order,  declare 
the  expenses  so  incurred  to  be  private 
improvement  expenses. 

Sect.  252.  Any  complaint  or  infor- 
mation made  or  laid  in  pursuance  of 
this  Act  shall  he  made  or  laid  within 
six  months  from  the  time  when  the 


matter  of  such  complaint  or  infonna- 
tion  respectively  arose. 

Sect.  257.  Where  any  local  authority 
have  incurred  expenses  for  the^repay- 
ment  whereof  the  owner  of  the  premises 
for  or  in  respect  of  which  the  same  are 
incurred  is  made  liable  under  this  Act 
or  by  any  agreement  with  the  local 
authority,  such  expenses  may  be  re- 
covered, together  with  interest  not 
exceeding  5^.  per  cent  from  the  date 
of  service  of  a  demand  for  the  same  till 
payment  thereof,  from  any  person  who 
is  the  owner  of  such  premises  when  the 
works  are  completed,  for  which  such 
expenses  have  been  incnired.  In  all 
summary  proceedings  by  a  local  autho- 
rity for  the  recovery  of  expensesincurred 
by  them  in  works  of  private  improve- 
ment, the  time  within  which  such 
proceedings  may  be  taken  shall  be 
reckoned  from  the  date  of  the  service  of 
notice  of  demand .  W  here  such  expenses 
have  been  settled  and  apportioned  by 
the  surveyor  of  the  local  authority  aa 
payable  by  such  owner,  such  apportion- 
ment shall  be  binding  and  conclusive 
on  such  owner  unless  within  three 
months  from  service  of  notice  on  him 
by  the  local  authority  or  their  surveyor 
of  the  amount  settled  by  the  surveyor 
to  be  due  from  such  owner,  he  shall  fay 
written  notice  dispute  the  same. 
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in  the  said  street.    The  five  owners  executed  the  work  required  by       18S1 
the  notices  to  be  done  by  them,  but  the  appellant  did  not  comply      siuoox 
with  the  notice  so  far  as  it  applied  to  her.    The  respondents  handswoeth 
thereupon  executed  the  works,  and  their  surveyor  apportioned  the  i^^l  Board. 
expense  incurred  by  them  and  payable  by  her  according  to  the 
frontage  of  her  premises  at  213Z.  13i).  6d. ;  the  whole  of  such 
expenses  being  incurred  in  the  execution  of  works  in  front  of  her 
premises.    On  the  6th  of  June,  1879,  the  respondents  served  upon 
the  appellant  a  notice  stating  that  their  surveyor  had  settled  that 
£213  13s.  6d.  was  due  from  her  in  respect  of  her  premises,  and 
that  they  thereby  required  payment  of  the  amount 

The  appellant  did  not  dispute  the  apportionment  of  the  surveyor 
within  the  time  specified  by  s.  257  of  the  Public  Health  Act,  1875. 

On  the  15th  of  October,  1879,  a  notice  of  demand  signed  by  the 
clerk  of  the  respondents  was  served  upon  the  appellant,  demanding 
payment  of  the  213/.  138.  6(2.,  and  the  appellant  not  having  paid 
the  amount  the  respondents  on  the  13th  of  March,  1880,  preferred 
a  complaint  before  the  justices  for  the  recovery  of  that  sum.  A 
sunamons  was  issued  upon  such  complaint  on  the  11th  of  April, 
1881,  calling  on  the  appellant  to  shew  cause  why  she  should  not 
pay  the  amount. 

Upon  the  hearing  the  justices  made  an  order  for  the  payment 
of  the  amount,  and  they  submitted  the  questions : 

(1.)  Whether  the  summons  was  improperly  issued  on  the  11th 
of  April,  1881? 

(2.)  Whether  s.  257  of  the  Public  Health  Act,  1875,  applied 
to  the  recovery  of  the  expenses  ? 

(3.)  Whether  the  notice  dated  the  6th  of  June,  1879,  was  a 
good  notice  of  apportionment? 

(4.)  Whether  the  demand  therein  contained  was  a  legal 
demand  ? 

(5.)  Whether  the  respondents  were  entitled  to  give  the  notice 
of  demand  under  s.  257  ?  and  whether  it  was  a  demand  properly 
made? 

(6.)  Whether  the  appellant  was  entitled  to  dispute  the  appor- 
tionment at  the  hearing  of  the  summons  ? 

An8tie,  for  the  appellant    First,  the  summons  was  issued  an 
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1881  unreasonable  time  after  the  date  of  th4  complaint,  and  ought  on 
SiMooz  ^^^^  account  to  haye  been  dismissedy  though  it  may  be  admitted 
„  *•  that  there  is  no  express  authority  to  warrant  this  proposition. 
Local  Board.  Secondly^  conceding  that  in  summary  proceedings  under  s.  257 
the  period  of  limitation  is  prolonged  to  nine  months  from  the  date 
of  the  offence,  there  is  nothing  to  shew  that  this  section  applies 
to  proceedings  according  to  s.  150.  Thirdly,  s.  150  contemplates 
that  where  there  are  more  owners  than  one  the  works  should  be 
done  jointly  and  as  a  whole  by  the  adjoining  owners,  and  where 
one  owner  does  not  perform  his  share  of  the  work  a  fresh  proceeding 
on  the  part  of  the  local  authority  is  necessary,  and  they  must  giye 
a  fresh  notice  specifying  the  work  which  remains  to  be  done. 
The  original  notice  is  for  the  whole  work  and  not  for  the  parti- 
cular part  which  is  left  undone.  The  words  ''execute  the  works" 
are  not  distributed.  The  local  authority  are  only  authorized  to 
execute  the  works  mentioned  in  the  notice,  i.e.,  the  whole  of  the 
works.  Fourthly,  the  period  of  limitation  ran  from  the  notice  of 
apportionment,  which  required  payment  of  the  amount  appor- 
tioned, and  was  a  *^  notice  of  demand  "  within  d.  257.  The  fact 
that  it  required  payment  of  a  debt  which  was  not  immediately 
payable  did  not  make  it  the  less  a  demand. 

jy/;  Q,.0.  {Bomnquet,  with  him),  for  the  respondents.  First, 
the  delay  in  issuing  the  summons  (which  was  owing  to  negotia- 
tions between  the  parties)  is  immaterial:  Beff.  y.  Sarret  (1) 
where  a  conyiction  made  a  year  after  the  day  of  the  information 
was  held  to  be  su£Scient. 

[The  Ck)UBT  intimated  that  the  delay  did  not  affect  the  yalidity 
of  the  summons.] 

Thirdly,  the  respondents  were  not  bound  to  giye  the  appellant 
a  fresh  notice  before  they  proceeded  to  execute  the  works. 
Sect  150  empowers  the  urban  authority  to  serye  notice  on  the 
adjoining  owners  to  execute  the  works  and  afterwards  to  recoyer 
the  expenses  from  the  '^  owners  in  default,**  without  in  any  waw 
referring  to  a  fresh  notice.  It  cannot  be  supposed  that»  in  a  case 
where  part  of  the  owners  haye  done  their  share  of  the  work, 
the  local  authority  are  to  be  at  liberty  to  destroy  it  in  order  that 
they  themselyes  may  execute  the  whole  and  recoyer  the  expenses. 

(1)  1  Salk.  883. 
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GBOVEy  J.    I  think  that  our  judgment  ought  to  be  for  the        1881 
respondents.    The  objection  to  the  validity  of  the  summons  be-      Sixoox 
cause  of  the  delay  in  issuing  it  is  dearly  untenable.    And  there  handbwobth 
is  no  ground  for  contending  that  the  proceedings  are  out  of  time,  Local  Board. 
for  the  fietct  that  the  notice  of  the  amount  apportioned  on  the 
appellant  also  requested  payment  of  the  amount  did  not,  accord- 
ing to  Oreee  v.  EwfU  (I),  make  it  a  notice  of  demand  under  s.  257. 
This  notice  of  demand  is  made  three  months  after  service  of  the 
notice  of  apportionment,  and  an  unnecessary  demand  before  this 
period  has  elapsed  is  immaterial. 

As  for  the  question  whether  a  fresh  notice  to  the  appellant  was 
necessary  before  completing  the  works,  I  am  far  from  saying  that 
it  is  free  from  difficulty,  but  I  think  the  only  way  of  fairly  con- 
struing the  section  is  to  hold  the  words,  '^  owners  in  default,"  to 
mean  those  owners  who  have  not  performed  their  share  of  the 
requisite  works.  It  may  be  that  when  the  works  have  been 
executed  each  owner  is  bound  to  contribute  to  the  whole  cost 
according  to  the  frontage  of  his  premises,  but  it  is  not  meant  that 
each  owner  may  be  called  upon  to  execute  the  whole.  The  work 
to  be  done  by  one  owner  may  prove  to  be  much  greater  than  that 
which  devolves  upon  the  others,  but  this  inequality  will  be  cor- 
rected by  the  surveyor  when  he  makes  his  apportionment.  To 
require  a  fresh  notice  to  execute  works  to  be  given  to  each  owner 
in  default  would  be  an  intolerable  hardship. 

BowEN,  J.,  concurred. 

Judgment  for  tJts  respondents. 

Solicitor  for  appellant :  F.  Needham.  $ 

Solicitors  for  respondents :  RoUnson,  Preston,  dt  Stow. 

(I)  2  Q.  B.  D.  389. 

A.  P.  S. 
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1881  GORDON  v.  THE  GREAT  WESTERN  RAILWAY  COMPANY. 

Nov.  17.  Bailway  Company  —  deduced  Bate  —  Conditions  —  "  Detention  **  —  Wi*ongfv7 
jRe/tual  to  Deliver  at  end  of  transits-Mistake  as  to  whether  Carriage  toas 
Paid. 


The  plaintiff  delivered  cattle,  carriage  prepaid,  to  the  defendant  railway  company 
for  carriage  on  the  terms  of  signed  conditions  whereby,  in  consideration  of  an 
alternative  reduced  rate,  it  was  agreed  that  the  company  were  "  not  to  be  liable 
,  in  respect  of  any  loss  or  detention  of  or  injury  to  the  said  animals,  or  any  of  them, 
in  the  receiving,  forwarding,  or  delivery  thereof,  except  upon  proof  that  such 
loss,  detention,  or  injury,  arose  from  the  wilful  misconduct  of  the  company  or  its 
servants." 

The  cattle  were  carried ;  but,  on  application  made  for  them  by  the  plaintiff, 
the  defendants,  in  consequence  of  their  clerk  having  negligently  omitted  to  enter 
the  cattle  on  the  consignment  note  as  '*  carriage  paid,"  refused  to  deliver  them, 
and  alleged  that  the  carriage  was  not  paid.  The  cattle  were  kept  exposed  to  the 
weather  until  the  next  day,  when  the  mistake  having  then  been  ascertained,  they 
were  delivered.  They  were  damaged  by  the  exposure.  In  an  action  for  damages 
by  reason  of  wrongful  detention  and  negligence : — 

Heldf  that  the  withholding  of  thq  cattle,  imder  a  groundkss  claim  to  retain 
them,  at  the  end  of  the  transit  was  not  "  detention  "  within  tDe  conditions,  and 
the  company  were  therefore  liable. 

Case  stated  on  appeal  from  the  Gloucester  coonty  court. 

The  action  was  for  damages  bv  reason  of  the  illegal  and 
wrongful  detention,  and  negligence  by  the  defendants  at  Gloucester 
station,  of  and  to  certain  cattle  the  property  of  the  plaintiff. 

At  the  trial  it  appeared  that  on  the  afternoon  of  the  6th  of 
April,  1881 ,  the  plaintiff  delivered  to  the  defendants  at  Waterford 
station,  ten  cattle  to  be  carried  to  Gloucester,  and  there  delivered 
to  the  plaintiff  8  ag|nt  or  his  order.  The  cattle  were  consigned, 
and  the  carriage  was  prepaid  by  the  plaintiff  at  what  is  known  as 
the  **  Owner's  risk  rate,''  and  the  plaintiff  signed  a  consignment 
note.  On  the  face  of  the  note  was  a  notice  that  the  company  **  have 
two  rates  for  the  conveyance  of  cattle ;  one  the  ordinary  rate  or 
toll,  when  they  take  the  ordinary  liability  of  the  carrier;  the 
other  a  reduced  rate,  adopted  when  the  sender  relieves  them  of 
all  liability  of  loss,  damage,  or  delay,  except  upon  proof  that  such 
loss,  damage,  or  delay  arose  from  wilful  misconduct  on  the  part  of 
the  company's  servants."  Then  followed  an  undertaking  signed  by 
the  sender  of  the  cattle  whereby  in  consideration  of  the  carriage  at 
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the  redaced  rate  he  uDdertook  to  relieve  the  company  ^^  from  all        I88I 
liability  in  case  of  damage  or  delay,  except  upon  proof  that  such      6on]X)N 
loss,  detention,  or  injury  arose  from  wilful  misconduct  on  the  part      gmat 
of  the  company's  servants,"  and  he  also  agreed  to  the  "  conditions     Wbsterx 
and  regulations  on  the  back  of  this  note."    The  first  of  those 
conditions  was,  '^  That  the  company  are  not  to  be  liable  in  respect 
of  any  loss  or  detention  of,  or  injury  to  the  said  animals,  or  any 
^f  them,  in  the  receiving,  forwarding,  or  delivery  thereof,  except 
upon  proof  that  such  loss,  detention,  or  injury  arose  from  the 
wilful  misconduct  of  the  company  or  its  servants." 

In  the  ordinary  and  usual  course  of  business,  cattle  under  the 
above  circumstances  would  be  delivered  at  Gloucester  station 
after  their  arrival  directly  the  consignee  applied  for  them. 

The  cattle  arrived  at  Gloucester  late  in  the  evening  of  the  7th 
of  April,  and  were  unloaded  by  the  defendants'  servants  and 
placed  in  cattle  pens.  On  the  following  morning  a  drover  in  the 
employment  of  the  consignee  duly  applied  for  the  cattle,  but  in 
consequence  of  the  defendants'  servants  at  Waterford,  who 
received  the  amount  paid  by  the  plaintiff  for  carriage,  having 
negligently  omitted  to  enter  the  cattle  on  the  consignment  note 
as  **  carriage  paid,"  the  defendants'  servants  refused  to  deliver  the 
cattle,  alleging  that  the  carriage  was  not  paid. 

During  the  time  the  cattle  were  detained  at  Gloucester  station 
they  were  exposed  to  the  inclemency  of  the  weather  and  damaged 
to  the  amount  of  352. 

On  the  9th  of  April  the  plaintiff  demanded  the  cattle.  The 
defendants'  manager  then  said  there  had  been  a  mistake  by 
reason  of  the  negligence  of  the  defendant  company's  clerk  at 
Waterford  about  the  carriage,  bat  that  the  plaintiff  could  have 
the  cattle,  and  they  were  accordingly  handed  over  to  him  at 
Gloucester  station. 

At  the  conclusion  of  the  plaintiff's  case,  the  counsel  for  the 
defendants  submitted  that,  having  regard  to  the  terms  of  the 
consignment  note,  the  plaintiff  should  be  nonsuited. 

^he  judge  declined  to  nonsuit,  and  the  defendants'  counsel  calling 

no  witnesses,  judgment  was  given  lor  the  plaintiff  for  352. ;  on  the 

.  ground,  that  although  no  wilful  misconduct  on  the  part  of  the 

defendants'  servants  was  proved,  their  conduct  amounted  to  a 
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1881  refusal  to  deliver  which  was  not  covered  by  the  terms  of  the 

Gordon  consignment  note. 

GusAT  '^^^  question  for  the  opinion  of  the  Court  was,  whether,  upon 

Westkbn  the  facts,  the  judgment  was  erroneous  in  point  of  law. 

Page,  for  the  defendants.  First,  the  cattle  were  carried  on  the 
terms  of  the  consignment  note,  which  was  duly  signed.  The 
plaintiff  is  therefore  bound  by  the  conditions.  They  are  in  con- 
sideration of  an  alternative  reduced  rate,  and  are  fair  and  reason- 
able: Peek  V.  North  Staffordshire  By.  Co.  (1);  Lewis  y.  Cheat 
Western  By.  Co.  (2);  Eaynes  v.  Oreai  Western  By.  Co.  (3); 
Ashenden  v.  London  Brighton  and  South  Coast  By.  Co.  (4)  In 
Lewis  V.  Great  Western  By.  Co.  (2),  Bramwell,  L.J.,  suggested 
that  even  without  the  exception  of  wilful  misconduct  the  con- 
ditions would  be  good,  as  there  is  an  alternative  rate.  The  delay 
in  delivering  the  beasts  was  ''detention"  within  the  terms  of 
the  conditions,  and  the  ilEtilway  company  are  therefore  not  liable. 
The  most  common  cause  of  such  delay  is  a  dispute  about  charges, 
as  in  the  present  case.  The  conditions  would  certainly  have 
covered  detention  pending  a  dispute  whether  62.  or  11.  was  due  for 
carriage.  The  word  "  detain  "  includes  any  kind  of  detention,  for 
it  means  ''to  keep  that  which  belongs  to  another:"  Johnson's 
Dictionary.  This  form  of  consignment  note  has  been  held  to 
apply  to  a  case  where  the  transit  was  ended  and  there  was  mis- 
delivery of  the  goods :  Soare  v.  Great  Western  By.  Co.  (5)  Tho 
"  detention  "  was  "  in  delivering  "  the  beasts.  The  7th  section  of 
the  Bailway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict  c  31), 
under  \;vhich  the  conditions  are  made,  is  not  conlSned  to  transit 
only :  Eodgman  v.  West  Midland  By.  Co.  (6)  The  words  "  receiv- 
ing, forwarding,  and  delivering  "  in  that  section  are  used  in  this 
consignment  note.  If  the  plaintiff  contends  that  although  he  might 
not  be  able  to  sue  on  contract  he  may  sue  in  tort,  the  answer  is  found 
in  Morritt  v.  North  Eastern  By.  Co.  (7),  where  the  Court  of  Appeal 
decided  that  a  carrier  is  not  deprived  of  the  protection  of  the 

(1)  10  H.  L.  C.  473.  (5)  26  W.  R  631. 

(2)  3  Q.  B.  D.  195.  (6)  6  B.  &  S.  560;  33  L.  J.  (N.S.). 

(3)  41  L.  T.  (N.S.)  436.  Q.  B.  233. 

(4)  5  Ex.  D.  190.  (7)  1  Q.  B.  D.  302. 
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Garners  Act  (11  Geo.  4,  and  1  Wm.  4,  c.  68,  s.  1)  by  the  fact       iggi 
that  the  lees  of  or  injury  to  the  goods  happens  after  they  have  ~^^^^^[ 
been  negligently  taken  by  him  beyond  their  point  of  destination.         « 
The  conditions  here  would  cover  misdelivery,  a  fortiori,  a  mere     Westers 
temporary  detention.    Secondly,  the  detention  was  caused  by  a    ^^^^^^' 
mistake,  and  no  "  wilful  misconduct."    The  misconduct,  if  any, 
was  in  the  clerk  at  Waterford,  the  wilfulness,  if  any,  in  withholding 
delivery  at  Gloucester.     But  the  two  acts  cannot  be  so  combined 
as  to  be  ''wilful  misconduct'*  within  the  meaning  of  the  exception. 
There  is  no  evidence  of  it :  Haynes  v.  Oreai  Western  By.  Co.  (1) 

Jdf,  Q.C7.,  for  the  plaintiff.  The  conditions  do  not  apply  to 
this  case.  If  they  do  they  are  unreasonable.  It  may  even  be 
admitted  that  conditions  such  as  these,  when  they  do  apply, 
may  extend  to  something  beyond  the  transit  of  the  goods. 
But  in  Boare  v.  Oreat  Western  By.  Co.  (2),  that  point  was 
given  up,  there  being  evidence  of  wilful  misconduct.  More- 
over the  word  "  detention "  did  not  occur  there.  The  autho- 
rities do  not  govern  this  case,  which  is  simply  that  of  a  company 
setting  up  an  unfounded  claim  of  lien,  and  then  seeking  the 
protection  of  a  note  having  in  it  the  word  '*  detention "  which 
they  would  construe  so  as  to  cover  every  kind  of  withholding. 
Misdelivery  by  mistake,  and  refusal  to  deliver  under  a  wrongful 
claim,  are  totally  different.  Misdelivery  is  a  not  uncommon 
incident  of  carriage  which  well  may  happen,  and  be  anticipated 
by  conditions.  But  the  parties  cannot  be  said  to  have  contem- 
plated and  stipulated  against  liability  for  such  an  act  as  the 
blunder  of  a  clerk,  followed  by  an  unjustifiable  withholding  of 
goods  after  they  arrived  safely  at  their  destination.  [He  was 
stopped.] 

Gbove,  J.  I  put  out  of  the  question  for  a  moment  the  words 
^'wilful  misconduct"  used  in  the  consignment  note,  because 
although  mere  honest  forgetfulness  such  as  that  of  the  derk  at 
Waterford,  if  he  had  simply  forgotten  to  write  "  carriage  paid  " 
on  the  note,  might  not  be  '^  wilful  misconduct,"  yet  I  am  not 
prepared  to  say  that  there  was  no  ''  wilful  misconduct "  in  the 
company  refusing  to  deliver  the  cattle.    That  would  be  a  different 

(1)  41  L.  T.  (N.S.)  436.  (2)  37  L.  T.  (N.S.)  186 :  25  W.  R.  631. 
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1881       qnestion.    Bat  I  rest  my  decision  at  present  on  the  words  used 
~GomD^      ^  ^^  condition,  and  do  not  think  that,  if  fairly  and  reasonably 
GmcAT      ^^^*  ^^^  ^^^^^  comes  within  it.    The  condition  is  that  the  com* 
Westebk     pany  are  not  to  be  liable  in  respect  of  any  loss  or  detention  of,  or 
'  injury  to  the  said  animals,  or  any  of  them,  in  the  receiving, 
forwarding,  or  delivery  thereof,  except  npon  proof  that  such  loss, 
detention,  or  injory  arose  from  the  wilful  misconduct  of   the 
company,  or  its  servants.      Does  the  word  ^Metention"  there 
apply — ^not  merely  to  some  stoppage  in  transit,  or  mistake  by 
which  the  cattle  truck  had  been  sent  into  a  wrong  siding  or 
delivered  in  course  of  transit  to  the  wrong  person,  or  any  such 
mistake  causing  delay,  but — to  the  withholding  of  the  cattle  by 
the  company  under  claim  of  a  supposed  right  on  which  they  in- 
sisted ?    I  think  that  is  not  *'  detention "  within  the  meaning  of 
the  condition,  or  that  anybody  would  naturally  suppose  that  it 
was  so.     It  was  not  any  ''detention,'*  which  had  delayed  or 
prevented  their  arrival.    The  word  "  detention  "  alone  may,  no 
doubt,  apply  to  an  absolute  refusal  to  deliver  grounded  on  some 
cause  which  is  supposed  to  give  a  right  to  refuse  delivery.    Bat 
I  think  that  the  word  "  detention ''  as  used  in  this  condition  does 
not  mean  any  detention  by  absolute  refusal,  but  by  something  that 
prevents  the  company  from  delivering  the  cattle  at  the  proper 
tima    The  learned   counsel  who   argued   for   the  'defendants 
candidly,  fairly,  and  well,  did  not  stop  short  of  saying  that, 
under  the  conditions,  the  company  would  not  be  liable  for  any 
loss  however  occasioned,  for  any  withholding  though  wilf al  and 
determined,  for  any  injury,  though  by  reckless  and  intentional 
acts  of  the  company's  servants.    I  think  that  would  be  an  extra- 
vagant meaning  to  put  on  this  clause;  with  such  a  meaning 
the  condition   would  be  unreasonable.      It  is   suggested  that 
Bramwell,    L. J.,  has   said  that   where    there    are    alternative 
charges  it  might  be  reasonable.     Bat  I  do  not  think  that  he 
could  then  have  had  in  his  mind  such  a  meaning  as  is  now 
sought  to  be  put  on  the  word  ''detention"  in  this  case,  viz., 
withholding  under  a  groundless  claim  to  retain  the  chattels  after 
they  have  arrived  at  their  destination,  and  are  ready  for  delivery. 
I  do  not  think  that  is  detention  "  in  the  receiving,  forwarding,  or 
delivery."    It  was  not  in  the  course  of  delivery,  but  an  absolute 
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lefiisal  to  deliyer  at  the  end  of  the  transit,  the  beasts  haying       I88I 
arriyed  and  being  ready  for  deliyery,  and  the  company  haying,      Gobdon 
perhaps,  nothing  more  to  do  than  to  let  the  consignee  take  them.      qJ^*^^ 
I  do  not  think  that  such  a  ground  for  withholding  goods  as  that  p^*^**f^ 
aUeged,  is  imported  in  the  meaning  of  the  condition.    It  is  the 
first  time  this  point  has  been  decided.    Perhaps  it  might  be  said 
that  it  is  the  first  time  a  railway  company  haye  had  the  courage 
to  raise  it    As  to  the  cases  cited,  they  may  be  distinguished. 
I  was  a  little  embarrassed  by  the  case  of  misdeliyery.     But  I 
think  there  is  a  distinction.     If  the  seryants  of  ,the  company 
took  the  goods  to  the  wrong  person  either  in  the  transit  or  at  the 
end  of  it,  that,  I  think,  might   be  ''detention"  or   ''delay" 
within  the  meaning  of  the  condition.     But  this  is  no  such  case. 

Lopes,  J.  I  am  of  the  same  opinion.  What  was  the  act  of 
the  defendants?  It  was  not  an  act  which  could  be  called  a 
misdeliyery  of  the  cattle.  It*  was  not  an  act  committed  by 
sending  the  cattle  along  the  wrong  line,  or  into  the  wrong 
siding.  It  was  an  unjustifiable  refusal  by  the  defendants  to 
deliyer  the  cattle  at  the  proper  time.  Can  that  possibly  be  a 
*^  detention  in  the  deliyery  "  within  the  meaning  of  the  condition  ? 
[The  learned  judge  read  it.]  I  quite  admit  that  misdeliyery  or 
delay  in  transit  would  come  within  the  condition,  but  I  think  that 
what  happened  in  this  case  was  altogether  dehors  that  clause.  It 
is  unnecessary  to  decide  the  question  as  to  misconduct ;  if  we  had 
to  do  so,  I  think  we  should  be  bound  to  take  into  consideration 
not  only  what  happened  at  Waterford,  but  the  conduct  of  the 
company  when  the  cattle  reached  Gloucester.  Although  on  the 
application  for  them,  it  would  haye  been  easy  at  once  to  ascertain 
by  telegraph  that  the  carriage  was  in  fact  paid,  the  company  do 
not  seem  to  haye  done  so,  and  the  cattle  were  obstinately  with- 
held during  at  least  a  day  and  a  night. 

Judgment  affirmed. 

Solicitor  for  plaintiff:  /.  M.  Weightman. 
Solicitor  for  defendants :  B.  B.  Nebon. 

J.  n. 

Vou  VIIL  E  2 
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1881        THE  QUEEN  ON  THE  PROSECUTION  OF  THE  GUARDIANS  OP  THE 
^^'^  PRESTWICH   POOR  LAW  UNION,  Respondents  ;   v.  THE  OVER- 

SEERS  OP  THE  TOWNSHIP  OP  MANCHESTER,  Appellants. 

Poor  Law— Order  of  Bemoval— Status  of  IrremoveahUity — Effect  of  Break  tf 
Besidence  of  Husband  on  status  qf  Wtfe—9  A  10  Vict,  c  66,  s.  1—11  <fe  12 
Vict,  c  111,  s.  1. 

A  hcBband  who  had  acquired  a  status  of  irremoTeability  in  the  P.  union  went 
to  America  in  January,  1880,  intending  to  reside  there,  leaving  his  wife  and 
children  resident  la  that  union ;  there  was  no  evidence  of  desertion.  In  March, 
1880,  he  died  in  America ;  in  May  of  the  same  year  the  wife  and  children  became 
chargeable  to  the  union.  In  April,  1881,  an  order  was  made  by  justices  removing 
the  wife  and  children  to  Manchester,  the  husband's  last  place  of  settlement : — 

EM,  that  the  break  of  residence  by  the  husband  was,  in  law,  a  break  in  the 
wife's  residence,  and  that  the  order  of  removal  was  good. 

On  appeal  to  the  Salford  Sessions  against  an  order  of  removal, 
the  sessions  confirmed  the  order,  subject  to  the  following  case : — 

The  pauper  Jessie  Parkinson  was  the  widow  of  Noble  Parkinson, 
and  had  four  children.  Noble  Parkinson,  whose  last  place  of 
settlement  was  admitted  to  be  Manchester,  left  that  place  on  the 
19th  of  March,  1878,  when  he  went  with  his  wife  and  family  to 
reside  at  Bradford,  in  the  Prestwich  Poor  Law  Union,  He  con- 
tinued to  reside  there  with  his  wife  and  family  until  the  22nd  of 
Januai:y,  1880,  and  it  was  admitted  that,  if  he  had  then  become 
chargeable,  he,  his  wife  and  children,  would  have  been  irremoye- 
able  from  the  Prestwich  Poor  Law  Union.  On  that  day  Noble 
Parkinson  left  his  wife  and  children  at  Bradford,  and  went  to 
America  in  search  of  work,  and  intending  to  reside  in  America. 
There  was  no  evidence  whether  he  intended  to  fetch  or  send  for 
his  wife  and  children  to  America.  He  died  at  New  York  on  the 
13th  of  March,  1880,  and  on  the  3rd  of  May,  1880,  Jessie  Parkin- 
son and  her  children  became  chargeable  to  the  Prestwich  Poor 
Law  Union,  and  continued  so  till  the  14th  of  April,  1881,  on 
which  day  the  order  of  justices  was  made  removing  her  and  her 
four  children  from  the  Prestwich  Poor  Law  Union  to  Manchester. 

On  the  6th  of  October,  1881,  a  rule  was  obtained  calling  on  the 
respondents  to  shew  cause  why  the  order  of  justices  and  the  order 
of  sessions  confirming  the  same  should  not  be  quashed,  on  the 
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.ground  of  their  insafBciency.    It  was  admitted,  daring  the  argu-        I88i 

fnent,  that  if  the  mother  was  remoreable  the  children  were  remove-  thb  qubbn 

«. 

OvixsEEBs  or 
Maischbsteb. 


^W««^-  OvHiaEEBsor 


Leresche^  for  the  respondents,  shewed  cause.  The  departare  of 
Parkinson,  sine  animo  revertendi,  made  a  break  in  his  residence 
in  the  Prestwich  Union,  and  the  pauper  has  acquired  no  status 
of  irremoveability,  either  as  widow  or  as  deserted  wife.  The  wife 
could  acquire,  proprio  jure,  no  right  of  irremoveability  during 
her  husband's  life,  unless  she  came  within  the  provisions  relating 
to  a  deserted  wife.  By  24  &  25  Vict  c.  55,  s.  3,  a  status  of  irre- 
moveability is  conferred  on  a  deserted  wife,  who  has,  after  her 
desertion,  resided  for  three  years  in  such  a  manner  as  would,  if 
€he  were  a  widow,  render  her  exempt  from  removal,  and  this 
period  is  reduced  to  twelve  months  by  29  &  30  Vict.  c.  113,  r.  17 ; 
but  in  the  present  case  she  had  not  been  deserted  for  twelve 
months,  nor  do  the  two  periods  of  residence  as  deserted  wife  and 
as  widow  together  make  up  the  required  year.  Before  her  hus- 
band's desertion  she  had  not  acquired  an  independent  condition  of 
irremoveability ;  if  he  moved  his  place  of  residence,  she  would  in 
law  follow  him,  although  physically  she  might  remain  in  the  same 
place :  Beg,  v.  Llandltf  (1) ;  Beg.  v.  Manehester  (2) ;  Beg.  v.  East 
SUmdumte.  (3) 

[Lopes,  J.  May  not  the  period  of  residence  as  wife  be  added  to 
that  during  widowhood,  so  as  to  render  a  widow  irremoveable?] 

Yes :  Beg.  v.  Olossop  (4) ;  but  there  the  husband  had  resided 
for  five  years,  and  died  in  the  parish  without  any  break  of  resi- 
•dence;  he  died  seised,  as  it  were,  of  a  status  of  irremoveability. 
In  Beg.  v.  Elvet  (5)  the  father,  after  acquiring  by  residence  a 
Btatus  of  irremoveability,  received  relief  in  consequence  of  the 
maintenance  of  his  wife  as  a  pauper  lunatic.  His  child  had  not 
acquired  by  residence  a  status  of  irremoveability  at  the  time  of 
the  first  receipt  of  relief;  and  it  was  contended  that  residence 
After  that  date  could  not  be  reckoned  in  favour  of  the  child ;  but 

(1)  17  Q.  B.  40 ;  20  L.  J.  (M,a)  179.  (4)  12  Q.  B.  117 ;  17  L.  J.  (M.C.) 

(2)  17  Q.  B.  46.  171. 

(3)  4  K  &  B.  901 ;  24  L.  J.  (M.a)  (5)  2  E.  &  B.  267 ;  29  L.  J.  (M.C.) 
12L  17. 

£  2  2 
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1881        the  Court  held  that  the  child  acquired  a  statas  of  irremoveability 
The  Quoin   by  residence  with  her  father,  and  that  she  was  therefore  irremove- 
OvEBOTEBs  OF  ^'^^^'    ^®^®  thorc  Is  a  coasing  to  rcsido  on  the  22nd  of  January 
MANCHE3TEB.  Qu  tho  patt  of  tho  husbaud,  and  the  wife's  condition  as  to  irre- 
moveability is  governed  by  his. 

[He  also  cited  Beff.  v.  St.  Marylebone  (1) ;  Wellington  v.  Whit- 
ehweh.  (2)] 

Smylfff  for  the  appellants.  There  is  no  break  of  residence  found 
in  the  case ;  the  mere  fact  of  his  living  in  America  would  be  no 
break,  if  he  were  intending  to  send  for  his  wife  and  family,  and 
were  in  the  meantime  supporting  them.  It  is  an  inference  from 
the  facts,  thongh  not  found  in  the  case,  that  he  had  either  left 
money  with  his  wife  or  had  sent  it  to  her ;  and  until  a  break  of 
residence  by  his  not  continuing  to  live  in  the  same  house  by  him- 
self, or  by  his  wife  and  children  supported  by  him,  his  status,  and 
therefore  that  of  his  wife,  would  not  be  destroyed. 

But  assuming  a  desertion  or  break  of  residence  by  the  husband, 
then  after  his  death  the  residence  of  the  wife  must  be  looked  at 
apart  from  that  of  the  husband.  In  Beg.  v.  Elvet  (3),  during  the 
interval  between  the  death  of  the  father  and  that  of  the  mother^ 
who  had  actually  been  removed,  the  status  of  the  child  followed 
that  of  her  mother ;  yet  she  was  held  irremoveable  on  the  ground 
that  she  had  resided  as  a  fact  for  the  necessary  time.  Here  after 
the  husband's  death  it  became  a  mere  question  of  fact  how  long 
the  wife  had  resided  in  the  Prestwich  Union.  A  widow  does  not 
continue  irremoveable  after  her  husband's  death,  unless  she  ha<; 
resided  in  fact  for  the  necessary  period:  Beg.  v.  Cudham.  (iy 
The  converse  of  this  is  true,  and  a  widow  is  irremoveable  who  has 
resided  in  fact  the  proper  time ;  her  status  depends  on  her  own 
residence,  and  not  on  that  of  her  husband.  Beg.  v.  East  Stone- 
house  (5)  turned  on  the  proviso  in  9  &  10  Vict.  c.  66,  s.  1,  which 
excluded  the  period  of  service  as  a  marine,  &o.,  ^'  for  all  purposes,'" 
in  the  computation  of  the  five  years'  residence  then  necessary  to- 

(1)  16  Q.  B.  352 ;  20  L.  J.  (M.C.)  (3)  2  E.  &  E.  267 ;  29  L.  J.  (M.C  ) 
61.  17. 

(2)  4  B.  &  S.  100 ;  32  L.  J.  (M.O.)  (4)  1  E.  &  E.  409 ;  28  L.  J.  (M.C.) 
189.  105. 

(5)  4  E.  &  B.  901 ;  24  L.  J.  (M.C.)  121. 
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confer  irremoyeability.    Thirdly;  assuming  a  desertion  she  was       1881 
still  remoyeable,  ,  The  Queen 

[Grove,  J.  On  the  question  of  desertion  we  could  only  remit  qvebseers  of 
the  case  to  the  sessions  in  order  to  hare  the  state  of  facts  more  Manchester. 
fully  found.] 

Gbove,  J.  In  this  case  the  husband  and  wife  resided  together 
until  the  22nd  of  January,  1880,  and  it  is  admitted  that  they 
would  all  have  been  irremo?eable,  if  the  husband  had  then 
become  chargeable.  On  that  day  he  left  for  America,  intending 
to  reside  there ;  a  great  deal  turns  on  this.  He  died  on  the  13th 
of  March,  and  his  wife  became  chargeable  on  the  3rd  of  May. 
As  a  £»ct  the  wife  resided  in  the  Frestwich  Union  during  the 
whole  period  that  was  necessary  in  order  to  confer  on  her  a  status 
of  irremoyeability ;  and  the  only  question  is  whether  the  break  in 
the  husband's  residence  and  change  in  his  status  affected  the  wife ; 
whether,  if  I  may  use  the  expression,  it  enured  to  the  wife,  so  as 
to  deprive  her  of  the  benefit  of  her  previous  residence,  and  prevent 
her  from  adding  that  to  her  own  period  of  residence  apart  from 
her  husband,  by  doing  which  she  would  restore  her  own  quality 
of  irremoyeability.  I  think  that  is  so.  It  seems  almost  an 
absurdity  to  say  that  a  wife  can  avail  herself  of  a  residence  which 
in  the  eye  of  the  law  is  her  husband's  residence,  when  there  has 
been  a  break  in  the  latter,  and  that  she  can  at  any  time  after  her 
liusband'd  death  fall  back  upon  the  original  residence.  It  is 
admitted  that  when  he  ceased  to  be  irremoveable,  she  ceased  to 
be  so  likewise ;  but  it  is  contended  that  after  his  death  she  can 
fall  back  upon  that  residence  which  has  previously  failed  her, 
and  re-acquire  that  condition  of  irremoyeability  which  she  has 
been  deprived  of  by  her  husband's  break  of  residence.  I  am 
unable  to  concur  in  this  argument,  and  I  think  that  the  order  of 
sessions  was  right,  and  should  be  affirmed. 

Lopes,  J.  I  agree  that  the  order  of  sessions  should  be  affirmed. 
It  is  clear  that  there  was  a  disruption  of  residence  iu  fact  on  the 
22nd  of  January,  and  Beg.  v.  Llanelly  (1)  casts  on  the  other  side, 
under  such  circumstances  as  those  in  the  present  case,  the  onus 
of  shewing  an  animus  revertendi ;  I  think  that  in  the  present 
(1)  17  Q.  B.  40;  20  L.  J.  (M.C.)  179. 
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1881  case  the  sessions  was  right  in  inferring  from  the  facts  that  therd- 
ThbQubbn  was  no  intention  to  return.  The  effect  of  the  husband's  break  of 
Q^j^^^^  residence  was  to  break  that  of  the  wife  also,  so  far  as  it  could 
Manchester,  confer  a  status  of  irremoveability. 

BowEK,  J.  I  am  not  prepared  to  differ  from  the  view  that  the- 
break  of  the  husband's  residence  was  a  break  of  the  residence  of 
the  wife,  and  that,  although  the  wife  had  in  fact  resided  the 
required  year,  her  residence  was  not  such  a  residence  as  is^ 
contemplated  by  the  1st  section  of  9  &  10  Vict.  c.  66. 

Order  affirmed^  with  costs. 

Solicitors  for  appellants:  Johnson  db  Weatheralh,  for  A.  LingSf 
Manchester. 

Solicitor  for  respondents :  Crofton,  Manchester. 

J.  R. 


Nov.  19.  [CROWN  CASE  RESERVED.] 


THE  QUEEN  v.  MARTIN. 

Criminal  Law — Inflicting  Orievotu  Bodily  Harm — Malice — 24  ^  25  Vid^ 

c.  100, ».  20. 

Shortly  before  the  coQclusion  of  a  performance  at  a  theatre,  M.,  with  the- 
intentioQ  and  with  the  result  of  causing  terror  in  the  minds  of  persons  leaving, 
the  theatre,  put  out  the  gaslights  on  a  staircase  which  a  large  number  of  such 
persons  had  to  descend  in  order  to  leave  the  theatre^  and  he  also,  with  the  inten- 
tion and  with  the  result  of  obstructing  the  exit,  placed  an  iron  bar  across  a- 
doorway  through  which  they  had  iu  leaving  to  pass. 

Upon  the  lights  being  thus  extinguished  a  panic  seized  a  large  portion  of  the 
audience,  and  they  rushed  in  fright  down  the  sturcase  forcing  those  in  front 
against  the  iron  bar.  By  reason  of  the  pressure  and  struggling  of  the  crowd 
thus  created  on  the  staircase,  several  of  the  audience  were  tlm>wn  down  or  other- 
wise severely  injured,  and  amongst  them  A.  and  B. 

On  proof  of  these  facts  the  jury  convicted  M.  of  unlawfully  and  maliciously 
inflicting  grievous  bodily  harm  upon  A.  and  B. : — 

Eeldf  by  the  Court  (Lord  Coleridge,  CJ.y  Field,  Hawkins,  Stephen,  and* 
Cave,  J  J.),  that  M.  was  rightly  convicted. 

At  the  general  quarter  sessions  for  the  borongh  of  Leeds,  held 
on  the  4th  of  July,  1881|  Edwin  Martin  was  tried  upon  ai^ 
indictment  charging  that  he  did  unlawfully  and  maliciously 
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inflict  grioYoiis  bodily  harm  upon  George  Pybos  against  the  form        1881 
of  the  statate,  &c.,  and,  by  a  second  coant|  that  he  did  unlawfully  Tbb  Qommh 
an4  malicioualy  inflict  grievous  bodily  harm  upon  Martin  Dacey     marttk. 
against  the  form  of  the  statute,  &o. 

The  indictment  was  framed  on  the  20th  section  of  24  &  25 
Vict  c  100. 

The  evidence  for  the  prosecution  was  to  the  following  effect: — 

The  gallery  in  the  Theatre  Koyal  at  Leeds  is  reached  from  the 
street  by  a  stone  staircase,  which  is  lighted  by  three  gaslights, 
of  which  one  is  at  the  top,  one  on  a  landing  about  the  middle,  and 
the  third  over  the  door  of  the  pay  ofSoe,  which  is  at  the  bottom 
of  the  stairs*  These  lights  are  all  jEastened  to  the  walls  at  the 
height  of  seven  feet  or  thereabouts  above  the  stairs  or  landings. 
Between  the  street  and  the  bottom  of  the  staircase  there  are  a 
pair  of  folding-doors  opening  outwards  into  the  street.  Each  of 
these  doors  is  divided  into  halves,  of  which  the  halves  nearest  to 
tbe  door-posts  or  walls  on  each  side  can  be  kept  closed  by  means 
of  strong  iron  bars  let  into  sockets  in  the  stonework  of  the  staircase, 
and  connected  with  the  doors  by  iron  bolts.  These  bars  are 
moveable.  The  practice  was  to  open  only  the  central  halves  of 
the  doors  whilst  the  audience  were  assembling  and  passing  the 
pay  office,  so  as  to  limit  the  number  of  those  who  could  pass  in  at 
the  same  time,  and  to  remove  the  iron  bars  and  open  the  whole  of 
the  doors  some  time  before  the  conclusion  of  the  performance,  so 
as  to  allow  the  audience  to  pass  out  into  the  street  more  quickly. 

It  was  proved  that  on  the  night  of  the  80th  of  April,  1881, 
shortly  before  the  conclusion  of  the  performance,  the  folding- 
doors  were  opened  to  their  full  extent,  and  the  iron  bars  placed 
against  the  wall  of  the  staircase  to  the  right  hand  of  a  person 
leaving  the  theatre,  and  close  to  the  door,  according  to  the  usual 
practice. 

The  evidence  shewed  that  the  gallery  on  this  night  was  filled  to 
the  extent  of  about  three-fourths  of  its  total  capacity. 

The  defendant  (who  was  well  acquainted  with  the  theatre, 
having  assisted  on  several  occasions  as.  a  supernumerary)  was 
proved  to  have  been  in  the  gallery  on  this  night,  and  to  have  been 
the  first,  or  almost  the  first,  to  leave  it,  at  the  conclusion  of  the 
performance.  It  was  proved  that  he  ran  quickly  down  the  gallery 
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1881        staircase,  and  that  as  he  did  so  he  reached  up  with  his  hand  and 
TbbQusin   put  out  the  gaslight  on  the  middle  landing,  and  also  that  over  the 

MaShn.     pay  office. 

It  was  also  proved  that  as  he  passed  ont  into  the  street  he  took 
one  of  the  iron  bars  which  was  leaning  against  the  wall  close  to 
the  door  on  his  right  hand  side,  and  threw  it  or  placed  it  partly 
across  the  doorway.  Almost  immediately  after  this  had  been 
done  by  the  defendant  the  whole  of  the  folding-doors  became 
dosed.  The  evidence  as  to  how  this  occurred  was  extremely 
vagne.  The  resolt  however  of  the  doors  being  closed  and  the 
lower  lights  extinguished  was  to  leave  the  lower  part  of  the 
gallery  stairs  in  almost  entire  darkness. 

Almost  immediately  after  the  lights  were  put  out^  a  panic  seized 
the  audience,  who  rushed  down  stairs  and  endeavoured  to  find 
their  way  into  the  street.  In  consequence  of  the  presence  of  the 
iron  bar,  which  the  defendant  had  placed  or  thrown. across  one 
part  of  the  doorway,  and  of  the  doors  being  shut',  it  was  some 
time  before  any  of  them  could  reach  the  street,  and  in  the 
meantime  the  pressure  from  behind  forced  those  in  front  against 
and  under  the  iron  bar  and  against  the  doors,  and  a  large  number 
of  persons  were  very  seriously  injured  and  had  to  be  removed  to 
the  infirmary.  Amongst  those  injured  were  George  Pybus  and 
Martin  Dacey.  The  medical  evidence  was  .to  the  effect  that 
Cteorge  Pybus  shewed  signs  of  fracture  of  the  base  of  the  skull, 
which  was  probably  caused  by  his  slipping  and  falling  backwards 
as  he  was  running  down  the  stairs  after  the  gaslights  had  been 
extinguished,  and  so  striking  his  head  upon  the  stairs,  and  that 
Martin  Dacey  was  suffering  from  collapse,  the  result  of  partial 
suffocation  arising  from  the  pressure  to  which  he  had  been 
subjected  in  the  crowd  on  or  at  the  foot  of  the  stairs. 

It  was  clearly  proved  that  the  defendant  was  on  Che  stage  of 
the  theatre  after  the  accident  assisting  the  injured  persons  who 
had  been  brought  there.  There  was  no  evidence  of  any  previous 
quarrel  or  dispute  between  him  and  the  managers  or  officials  of 
the  theatre,  or  between  him  and  any  person  in  the  gallery. 

The  defence  set  up  for  the  defendant  was  an  alibi. 

In  summing  up  the  evidence  to  the  jury  the  learned  Becorder 
directed  them  that  malice  was  an  essential  ingredient  in  the 
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offence  charged  against  (he  defendanty  and  intimated  to  them  that        1881 
if  they  were  of  opinion  that  the  conduct  of  the  defendant  in  ex-   thb  Qubbh~ 
tiuguishbg  the  lights  and  throwing  the  iron  bar  across  the  door-     ^abtin 
way  amounted  to  nothing  more  than  a   mere  piece  of  foolish 
mischief  they  might  acquit  him ;  but  that  if  they  believed  the 
acts  were  done  with  a  deliberate  and  malicious  intention  they 
ought  to  convict. 

The  following  questions  were  left  to  the  jury : 

1.  Did  the  prisoner  extinguish  the  gaslights,  or  either  of 
them? 

2.  Did  he  place  or  throw  the  bar  across  the  doorway  in  such  a 
manner  as  to  make  the  means  of  exit  more  difficult  ? 

3.  If  he  did  extinguish  the  lights  or  either  of  them,  did  he  do 
so  with  the  intention  of  causing  terror  and  alarm  in  the  minds  of 
the  persons  leaving  the  gallery  ? 

4.  If  he  did  throw  or  place  the  bar  across  the  doorway,  did  he 
do  so  with  the  intention  of  wilfully  obstructing  the  means  of  exit 
from  the  gallery  ? 

5.  Were  Pybus  or  Dacey,  or  either  of  them,  injured  by  reason 
of  any  of  the  acts  of  the  prisoner  ?  and  if  so  by  which  of  them  ? 

The  jury  found  the  defendant  guilty,  answered  the  first  four 
questions  in  the  affirmative,  and  stated  that  they  found  that  both 
Pybus  and  Dacey  were  injured  by  reason  of  each  of  the  acts  of 
the  defendant  mentioned  in  the  first  and  second  questions. 

The  question  for  the  consideration  of  the  Court  was,  whether 
the  defendant  was  properly  convicted  on  the  above  facts  and 
finding  of  the  jury. 

No  counsel  appeared. 

LoBD  Coleridge,  0.  J.  I  am  unable  to  entertain  any  doubt  as 
to  the  propriety  of  this  conviction.  The  prisoner  was  indicted 
nnder  24  &  25  Vict  c.  100,  s.  20,  which  enacts  that  **  whosoever 
shall  unlawfully  and  maliciously  wound,  or  inflict  any  grievous 
bodily  harm  upon  any  other  person,  either  with  or  without  any 
weapon  or  instrument,  shall  be  guilty  of  a  misdemeanor,  &c." 

The  learned  judge  after  stating  the  facts,  continued:  Upon 
these  facts  the  prisoner  was  convicted,  and  the  jury  found  all  that 
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1881  was  necessary  to  sastain  the  conviction.  The  prisoner  most  be 
Thk  Quuor  taken  to  have  intended  the  natural  consequences  of  that  which 
Mabtin.  b^  <^^^*  H^  acted  "  unlawfully  and  maliciously/'  not  that  he  had 
any  personal  malice  against  the  particular  individuals  injured,  but 
in  the  sense  of  doing  an  unlawful  act  calculated  to  injure,  and  by 
which  others  were  in  fact  injured.  Just  as  in  the  case  of  a  man 
who  unlawfully  fires  a  gun  among  a  crowd,  it  is  murder  if  one  of 
the  crowd  is  thereby  killed.  The  prisoner  was  most  properly 
convicted. 

Field  and  Hawkhsts,  J  J.,  concurred. 

Stephen,  J.  I  am  entirely  of  the  same  opinion,  but  I  wish  to 
add  that  the  Becorder  seems  to  have  put  the  case  too  favourably 
for  the  prisoner,  for  he  put  it  to  the  jury  to  consider  whether  the 
prisoner  did  the  act  "  as  a  mere  piece  of  foolish  mischief."  Now, 
it  seems  to  me,  that  if  the  prisoner  did  that  which  he  did  as  a  mere 
piece  of  foolish  mischief  unlawfully  and  without  excuse,  he  did  it 
'^  wilfully,"  that  is  ^*  maliciously,"  within  the  meaning  of  the 
statute.  I  think  it  important  to  notice  this  as  the  word  "  mali- 
cious" is  capable  of  being  misunderstood.  Lord  Blackburn 
(then  Mr.  Justice  Blackburn)  in  the  cases  of  Beg.  v.  Ward  (I) 
and  Beff.  v.  Pemhliton  (2),  lays  it  down  that  a  man  acts  ''  mali- 
ciously "  when  he  wilfully  and  without  lawful  excuse  does  that 
which  he  knows  will  injure  another. 

Cave,  J.,  concurred. 

Conviction  affirmed. 

No  Solicitors  were  instructed. 
(1)  Law  Rep.  1  C.  C.  R.  356,  360.  (2)  Law  Rep.  2  C.  C.  R.  119,  122. 
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THE  PICKERING  LYTHE  EAST  HIGHWAY  BOARD,  Appbllants;  1881 

BARRY,  Respondent.  ^JDee.  L 

Eighwa^ — Highways  and  Locomotives  Amendment  Act,  1878  (41  A  42  Vict. 
c.  77),  8.  23 — Excessive  Weight-^Extraordinary  Traffic — Traffic  caused  in 
building  a  House. 

Materials  for  building  a  house  were  carried  by  the  respondent  over  a  highway, 
and  he  was  summoned  under  s.  23  of  the  Highways  and  Locomotives  Amendment 
Act,  1878,  by  the  appellants  to  recover  the  amount  of  expenses  incurred  by 
them  by  reason  of  the  damage  to  the  highway.  The  justices  dismissed  the 
summons,  subject  to  a  special  case  in  which  they  found  that  the  traffic  conducted 
by  the  respondent  was  in  aggregate  weight  and  in  quantity  excessive  and 
extraordinary  as  compared  with  the  ordinary  traffic  along  the  highway,  which 
was  light  agricultural  traffic,  that  the  highway  had  been  damaged  thereby,  that 
the  amount  expended  on  the  highway  by  reason  thereof  was  in  excess  of  the 
average  expense  of  repairing  highways  in  the  neighbourhood,  and  was  an  extra- 
ordinary expense  incurred  by  reason  of  such  damage,  but  that  the  traffic  did  not 
materially  dififer  in  character  from  that  to  be  expected  on  the  highway : — 

Held  (by  Grrove  and  Lopes,  J  J.),  that  the  respondent  was  not  liable  for  the 
damage  to  the  highway. 

Case  stated  by  justices  for  the  North  Biding  of  Yorkshire, 
under  20  &  21  Vict.  e.  43. 

A  complaint  was  preferred  by  the  appellants  that  extraordinary 
expenses  to  the  extent  of  151.  28.  8d.  had  been  incurred  by  them, 
as  the  highway  authority  in  repairing  certain  highways,  by  reason 
of  the  damage  caused  by  excessive  weight  passing  along  the  same 
or  extraordinary  traffic  thereon,  namely,  carts  laden  with  bricks, 
stone,  lime,  sand,  timber,  and  other  building  materials  used  in 
the  construction  of  a  dwelling-house,  stables,  coach*house,  vinery, 
outbuildings  and  wall,  and  conducted  over  the  said  highways  by 
order  of  the  respondent. 

It  appeared  from  the  case  that  the  ordinary  traffic  on  the 
highways  is  light  agricultural  traffic,  although  occasionally  a 
^Aggon  laden  with  manure  or  lime  weighing  about  a  ton  and  a 
half  or  more  passes  along  the  highway,  but  ordinarily  there  is  so 
little  of  this  heavy  traffic  that  it  does  not  affect  the  wear  and  tear 
of  the  highway  to  any  appreciable  extent. 

In  October,  1879,  the  respondent  commenced  to  build  a 
dwelling-house  and  outbuildings  at  Lindhead,  and  he  caused  to 
be  carted  along  the  highways  between  October,  1879,  and  April, 
1880,  large  quantities  of  bricks,  stone,  lime,  sand,  timber,  and 
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1881        other  building  materials  which  were  used  in  the  construction  of 
PioKEBmo    ^h^  dwelling-house  and  outbuildiDgs. 

^HiGH^Y^^  The  materials  were  carted  in  carts  which  generally  contained 
BoAKD  30  or  35  cwt.  each.  The  carts  were  almost  daily  on  the  road 
Babby.  during  a  great  portion  of  the  period  between  October  and  April. 
Each  of  the  carts  was  drawn  by  two  horses,  and  required  the 
assistance  of  an  additional  horse  at  certain  parts  of  the  highways. 
The  weight  of  the  loads  was  frequently  such  that  the  drivers  of 
the  carts  when  going  down  hill  used  and  were  obliged  to  use 
**  trails  "  to  take  the  strain  off  the  horses.  The  use  of  the  trails 
caused  part  of  the  damage  to  the  highways  complained  of  by  the 
appellants.  The  ordinary  traffic  on  the  highway  was  and  is 
conducted  without  the  use  of  trails. 

Th^  traffic  which  the  respondent  caused  to  be  conducted  during 
the  period  mentioned,  was  in  aggregate  weight  and  in  quantity 
excessive  and  extraordinary  as  compared  with  the  ordinaiy  traffic 
along  the  highways,  and  was  in  extent  greatly  in  excess  of  the 
total  amount  of  traffic  which  ordinarily  passed  along  the  highways 
during  a  period  of  two  or  three  years. 

The  portion  of  the  highways  used  by  the  respondent  for  his 
traffic  was  damaged  thereby,  and  a  sum  of  152i  28.  8d.  was 
necessarily  expended  by  the  appellants  in  repairiog  the  damage. 
The  weight  and  quantity  of  the  traffic  of  the  respondent  alone 
occasioned  the  expenditure  of  the  sum  of  15Z.  28.  8d.,  and  but  for 
that  traffic  the  expenditure  would  have  been  unnecessary. 

The  amount  expended  on  the  highways  was  by  reason  of  the 
damage  so  caused  by  the  respondent's  traffic  as  aforesaid  greatly 
in  excess  of  the  average  expense  of  repairing  highways  in  the 
neighbourhood,  and  the  sum  of  151.  28.  8d.  is  an  extraordinary 
expense  caused  by  reason  of  the  damage  done  to  the  highways  by  ' 
the  respondent's  traffic. 

The  appellants  claimed  to  be  entitled  to  an  order  directing  the 
respondent  to  pay  to  them  the  sum  of  15/.  28. 8d.  as  extraordinary 
expenses  incurred  by  them  within  s.  23  of  the  Highways  and 
Locomotives  (Amendment  Act)  1878. 

The  respondent  contended  that  s.  23  of  the  Highways  and 
Locomotives  Amendment  Act,  1878,  did  not  apply  in  a  case 
where  the  damage  was  caused  by  an  extraordinary  quantity  of 
traffic  which  differed  not  materially  iu  character,  but  chiefly  in  its 
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weight  and  amount  from  the  traffic  to  be  expected  on  the       I88I 
highways,  and  cited  the  judgment  of  Grove,  J. ,  in  the  case  of    Piceebikg 
iord  Avdand  v.  Lucas  (1),  as  an  authority  in  support  of  his  ^h^™^^ 
contention.  Board 

The  justices  were  of  opinion  that  the  solicitor  for  the  respondent      Barbt. 
was  right  in  his  contention,  and  that  the  section  did  not  apply  to 
entitle  the  appeUants  to  an  order  for  the  payment  of  the  sum  of 
15Z.  2s.  8(2.,  and  dismissed  the  summons  accordingly. 

A.  WUU,  Q.C.  (Oainsford  Bruce^  with  him),  for  the  appellants, 
contended  that,  on  the  facts  stated,  the  respondent  ought  to  have 
been  convicted,  and  referred  to  Lord  Avehmd  v.  Lucas  (1), 
WaJKngUm  y.  Hoskins  (2),  Williams  v.  Davies  (3),  and  Beff.  v. 
Williamson.  (4) 

The  respondent  did  not  appear. 

Gboye,  J.  I  think  this  is  one  of  the  class  of  cases  in  which  the 
Court  would  not  interfere  unless  they  saw  that  the  decision  of  the 
justices  was  clearly  wrong,  because  the  question  must  be  to  a 
great  extent  one  of  fact,  and  the  decision  must  to  a  great  extent 
depend  on  the  nature  of  the  locality  and  on  knowledge  of  what  is 
the  ordinary  traffic  I  should  therefore  not  reverse  the  decision 
unless  I  were  of  opinion  that  the  justices  were  clearly  wrong. 
The  facts  set  out  in  the  case  do  not  satisfy  me  of  this.  The 
justices  knowing  the  nature  of  the  road,  the  nature  of  the 
ordinary  traffic,  and  the  wants  of  the  neighbourhood,  have  found 
in  the  respondent's  favour,  and  I  cannot  say  that  they  are  wrong. 
I  do  not  wish  to  rest  the  decision  of  this  case  on  the  words  I 
used  in  giving  an  illustration  in  the  case  of  Lord  Aveland  v. 
Lucas.  (5)  In  speaking  of  ''some  extraordinary  quantity  of 
traffic  caused  by  the  carriage  of  materials  for  the  building  of 
a  mansion,"  I  did  not  intend  to  use  the  word  "mansion"  as 
meaning  more  than  an  ordinary  house,  and  I  by  no  means  say 
there  might  not  be  excessive  weight  or  extraordinary  traffic  where 
some  big  building,  as  for  instance  a  college,  is  constructed,  but 
in  the  case  of  an  ordinary  dwelling  house,  there  seems  to  me  to 

(1)  5  C.  P.  D.  211,  at  p.  22c,  re-         (3)  44  Justice  of  the  Peace,  847. 
parted  on  appeal  at  p.  851.  (4)  45  Justice  of  the  Peace,  505. 

(2)  6  Q.  B.  D.  206.  (5)  5  C.  P.  D.  at  p.  222. 
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1881       be  nothing  of  an  exceptional  character,  especially  when    one 

^oKEBiNo    considers  that  farm  buildings,  bams,  and  the  like  are  constantly 

^HiGBWAT^  being  required  to  be  constructed  or  renewed.    I  will  not  attempt 

Board      to  define  what  I  think  is  incapable  of  very  accurate  definition,* 

Bab'bt.      but  I  will  content  myself  by  saying  that  it  seems  to  me  that  the 

trafiSc  in  this  case  was  only  a  greater  amount  of  the  same  traffic 

as  was  used  before  on  the  road,  and  that  there  was  nothing 

«  exceptional  about  it  to  bring  it  within  the  statute. 

LoPBS,  J.  It  is  sought  here  to  charge  the  respondent  with  an 
exceptional  burden,  that  is,  one  beyond  that  cast  on  the  other 
ratepayers,  because  he  has  used  the  road  in  an  exceptional  way. 
Notwithstanding  the  warnings  that  have  been  given  as  to  the 
inadvisability  of  framing  a  definition,  I  find  it  difficult  to  come  to 
a  decision  in  the  case  without  defining  the  matter,  at  all  events  in 
my  own  mind,  and  I  should  do  so  thus.  I  think  the  legislature 
intended  something  unusual  in  weight,  or  extraordinary  in  the  kind 
of  traffic,  either  as  compared  with  what  is  usually  carried  over 
roads  of  the  same  nature  in  the  neighbourhood,  or  as  compared 
with  that  which  the  road  in  its  ordinary  and  fair  use  may  be  reason- 
ably subjected  to.  It  would  not  be  sufficient  to  compare  the 
weight  and  traffic  complained  of  with  traffic  usually  carried  on  the 
particular  road ;  it  might  be  the  traffic  was  usually  of  the  lightest 
kind,  but  surely  the  legislature  never  intended  that  a  man  was  not 
to  use  the  road  for  carrying  materiab  for  building  a  dwelling  house, 
farmhouse,  or  bam,  provided  he  used  it  in  a  reasonable  way  for 
those  purposes.  The  comparison  must  be  laiger,  and  I  think  the 
definition  I  have  given,  if  not  exhaustive,  will  be  found  useful. 
If  it  is  a  correct  definition,  the  facts  stated  do  not  bring  the  case 
within  it,  and  the  magistrates  have  come  to  a  right  conclusion.  I 
will  only  add  that  I  quite  agree  that  this  is  a  case  in  which  we 
should  be  reluctant  to  interfere  with  the  decision  of  the  magis- 
trates, who  have  from  their  knowledge  of  the  matters  special 
opportunities  for  arriving  at  a  correct  decision. 

Judgment  for  the  respondent. 

Solicitors  for  appellants :  WtUiamsan,  J3iB,  db  Co.,  for  Q.  Taylor, 
Scarborough. 

A.  M. 
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[IN  THE  COURT  OF  APPEAL.]  1881 

Nov.  14. 
CLARKE  V.  BRADLAUGH.  


TiiM  from  which  WrU  takes  effect— Day ^  Fractums  of— Writ  of  Summana 
issued  on  the  same  day  cm  Cause  of  Action  accrued^Fiction  of  Law-^ 
Distinction  hetufeen  original  and  judicial  Writ — JSffect  ff  Statute  Law 
Bevision  Act,  1875,  on  Parliamentary  Oaths  Act,  1866  (29  Vict.  c.  19),  and 
Promissory  Oaths  Acts,  1868  (31  &  32  Vict  c.  72). 

To  issue  a  writ  of  summons  is  Dot  a  judicial  act^  and  the  Court  may  inquire  at 
what  period  of  tHe  day  it  was  issued. 

It  appeared  from  the  statement  of  claim  that  the  writ  of  summons  in  the 
action  was  issued  on  the  2nd  of  July,  and  that  the  cause  of  action  arose  on  the 
same  day,  but  before  the  issue  of  the  writ.  The  statement  of  claim  was  demurred 
to  on  the  ground  that  the  issuing  of  the  writ  was  a  judicial  act,  and  must,  therefore, 
be  presumed  to  have  taken  place  at  the  earliest  moment  of  the  day,  before  the 
-cause  of  action  accrued : — 

ffdd,  affirmix^  the  judgment  of  the  Queen's  Bench  Division,  that  the  Court 
could  inquire  whether  or  not  the  writ  was  in  feust  issued  after  the  cause  of  action 
accrued. 

The  penal  clauses  of  the  Parliamentary  Oaths  Act,  1866,  are  not  repealed  by 
the  Statute  Law  Revision  Act,  1876. 

Appeal  by  the  defendant  from  the  jadgment  of  Denman  and 
Williams,  JJ.  (1),  on  a  demurrer  to  a  statement  of  claim  in  an 
.action  against  the  defendant  for  a  penalty  of  500?.,  for  having 
€at  and  voted  in  the  House  of  Commons  without  having  taken 
the  oath  prescribed  by  the  Parliamentary  Oaths  Act,  1866, 
<29  Vict  c  19),  as  amended  by  the  Promissory  Oaths  Act,  1868, 
<31  &  32  Vict  o.  72). 

It  appeared  from  the  statement  of  claim  that  the  writ  of 
mammons  was  issued  on  the  2nd  of  July,  1880,  and  that  the 
defendant  had  sat  and  voted  upon  the  same  day,  but  before  the 
issuing  of  the  writ  The  defendant  demurred  to  this  statement 
of  claim,  on  the  ground  that  it  disclosed  no  cause  of  action,  inas- 
much as  it  allied  that  the  defendant  sat  and  voted  on  the  day 
on  which  the  writ  was  issued,  and  it  was  from  the  judgment 
overruling  this  demurrer  that  the  defendant  now  appealed. 

The  defendant  in  person.     The  statement  of  claim  is  bad, 
(1)  7  Q.  B.  D.  151. 


V. 

Bbadlaugu. 
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1881  because  it  shews  that  the  alleged  offence  in  respect  of  which  the 
~  Clarke  ^"*  issued  was  committed  after  the  issue  of  the  writ.  All  judicial 
acts  are  presumed  in  law  to  have  taken  place  at  the  earliest  period 
of  the  day  on  which  they  are  done,  and  this  is  a  rule  which  will 
be  applied,  even  though  the  application  of  it  be  contrary  to 
common  sense :  Wright  v.  Milb  (1) ;  Edwards  v.  Beg.  (2)  More- 
over in  a  penal  action  the  Court  will  presume  everything  against 
a  plaintiff;  and  will  consider  any  sort  of  legal  defence  to  be 
BufBcient.  The  rule  laid  down  by  the  Court  below,  that  the 
object  of  a  fiction  is  to  do  justice,  has  no  authority  to  support  it. 

Secondly,  the  issue  of  a  writ  of  summons  is  a  judicial  act.  The 
Kules  of  the  Supreme  Court  prescribe  that  every  action  must  be 
commenced  by  writ  of  summons;  the  writ  is  in  form  issued  in 
the  name  of  the  Sovereign,  and  tested  by  the  Lord  Chancellor, 
and  it  was  until  modem  times  prepared  by  an  officer  of  the 
Court.  It  is,  therefore,  not  the  act  of  the  party,  but  the  act  of 
the  Court ;  it  is  the  statement  of  claim  which  is  the  act  of  the 
party.  The  writ  derives  its  authority  from  the  Sovereign  by 
sanction  of  Parliament :  Co.  Lit.  54  b ;  27  Hen.  8,  c.  24 ; 
13  Car.  2,  st.  2,  c.  2. 

If  more  than  one  action  be  commenced  on  the  same  day  for 
the  same  penalty,  each  may  be  pleaded  in  bar  tx>  the  other :  Pye 
V.  Coke.  (3) 

[He  also  cited  Lord  Porchester  v.  Petrie  (4) ;  Alston  v.  Under- 
hill  (5) ;  Westman  v.  Aktiebolaget,  &e.,  Co.  (6) ;  SheUeys  Case  (7)  ; 
Estwich  V.  Cooh  (8) ;  Co.  Lit.  54  b,  73  b,  121  a,  191  a ;  Lush's 
Practice,  p.  887;  Brown  and  Hadley's  Commentaries,  vol.  iii. 
p.  211;  Bac.  Abr.  7th  ed.  tit.  "Court  of  Chancery/'  p.  448; 
Wharton's  Law  Lexicon,  5th  ed.  tit.  "  Judicial  Writ,"  p.  514.] 

Moreover,  the  Parliamentary  Oaths  Act,  1866,  is  repealed,  as 
far  as  the  penalty  is  concerned,  by  the  Statute  Law  Bevision  Act, 
1875.  The  PromissoryOaths  Act,  1868,  reads  a  new  form  of  oath 
into  the  Parliamentary  Oaths  Act,  1866,  but  enacts  no  penalty 
for  not  taking  the  oath ;  recourse  must  be  had  to  the  Act  of  1866 

(1)  6  Jur,  (N.S.)  771 ;  4  H.  &  N.  (4)  8  Doug.  261. 
488.                                                                     (5)  1  Cr.  &  M.  492. 

(2)  9  Ex.  628.  (6)  1  Ex.  D.  237. 

(3)  Moore,  864.  (7)  1  Rep.  93  b. 
(8)  2  Ld.  Raym.  1657. 
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for  such  penalty.    Bat  the  Statute  Law  Revision  Axit,  1875,  in        I88I 
repealing  the  Act  of  1866  "so  far  as  the  form  of  oath  is  con-     Olasxs 
•cemed,"  has  repealed  also  the  section  of  that  Act  which  imposes  bbadlauqh. 
the  penalty. 

.  Sir  JSr.  Giffard,  Q.G.,  and  Kydd  for  the  plaintiff.  The  fiction 
on  which  the  defendant  relies  is  applicable  solely  to  jndicial  acts 
«o  described  in  the  cases  themselves^  in  which  it  has  been  applied. 
In  no  case  has  the  fiction  been  applied  to  the  case  of  a  writ  of 
summons,  which  is  the  act  of  the  party,  not  the  act  of  the  Court. 
Although  the  law  does  not  in  general  allow  of  fractions  of  a  day, 
yet  it  does  so  in  case  of  necessity,  and  even  the  time  and  the 
very  hour  may  be  shewn  where  material :  Combe  y.  Pitt.  (1) 
[They  also  cited  Johnson  y.  Smith  (2) ;  Mostyn  v.  Fahrigas.  (3)] 
The  penal  clauses  of  the  Parliamentary  Oaths  Act,  1866,  are 
-expressly  kept  up  by  s.  8  of  the  Promissory  Oaths  Act,  1868, 
which  enacts  that  "  all  the  proyisions  "  of  the  Act  of  1866  '^  shall 
«pply  to  the  oath  substituted  "  by  that  section  for  the  oath  pre-^ 
scribed  by  the  Act  of  1866 ;  and  the  repeal  of  s.  1  of  the  Act  of 
1866,  "  as  to  the  form  of  oath  thereby  prescribed"  by  the  Statute 
Law  Beyision  Act,  1875,  is  merely  formal,  and  has  no  material 
-effect  whatever. 

The  Befendanif  in  reply. 

LoBD  CoLEBiDGE,  C.J.  I  am  of  opinion  that  this  demurrer 
ought  to  be  overruled,  and  that  the  judgment  of  the  Court 
below  was  correct  The  defendant  has  contended  that  there 
is  a  principle  of  law,  for  which  great  authorities  have  been 
cited,  that  the  law  takes  no  regard  of  fractions  of  a  day,  that  a 
writ  must  be  taken  to  refer  to  the  first  moment  of  the  day  on 
which  it  is  issued,  and  that  a  writ  of  summons  is  a  writ  within 
the  meaning  of  the  rule,  so  that  the  writ  in  this  case  was  issued 
before  the  penalty  could  haye  been  incurred.  I  am  of  opinion 
that,  having  regard  to  the  authorities  and  the  reasons  for  them, 
there  has  been  a  distinction  taken  between  yarious  kinds  of  writs, 
and  that  this  distinction  is  as  old  as  the  rule  upon  which  the 
defendant  relies  and  of  the  same  authority.    It  ndight  perhaps  be 

(1)  3  Bnrr.  1434.  (2)  2  Burr.  950. 

(3)  1  Sm.  L.  C.  7th  ed.  658, 
VouYin.  F  2 
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1881  also  found,  though  it  is  not  for  us  on  the  present  occasion  to 
Clabee  decide,  that  even  of  two  judicial  acts  done  on  the  same  day,  the 
BBADLArGH  ^^^  would  iuquiro,  if  it  were  necessary,  which  was  done  at  the 
earlier  time  of  the  day.  From  the  report  of  Pye  v.  Coke  in 
Lord  Hobart's  Beports  (1),  it  appears  that  the  general  rale  was 
recognised,  but  that  leave  was  given  to  amend,  in  order  that  the 
party  might  plead  the  truth  and  fact.  I  do  not  therefore  recognise 
the  universality  of  the  rule  even  as  to  judicial  acts. 

But  I  base  my  judgment  on  the  safer  and  unassailable  ground 
that  there  is  an  essential  distinction  between  the  writ  commencing 
the  action  and  the  writs  issued  in  the  course  of  the  action.  In 
Jacob's  Dictionary,  tit.  Writ,  it  is  said,  "  The  writs  in  civil  actions 
are  either  original  or  judicial ;  original  writs  are  issued  out  of 
the  Court  of  Chancery,  for  the  summoning  a  defendant  to  appear 
and  are  granted  before  the  suit  is  begun,  to  begin  the  same ;  and 
judicial  writs  issue  out  of  the  Court  where  the  original  is  returned, 
after  the  suit  is  begun."  This  is  to  the  same  effect  and  almost  in 
the  same  words  as  Coke  Lit.  73  b,  and  is  borne  out  by  the  words 
of  Lord  Mansfield,  C.J.  in  Lord  Porekester\.  Fetrie:  (2)  *'The 
question  in  all  the  cases  cited,"  he  says,  speaking  of  Pye  v. 
Coke  (1)  and  similar  cases,  *'  was  the  priority  of  the  commence-* 
ment  of  the  suit,  which  is  the  act  of  the  party,  while  the  judgment 
is  the  act  of  the  Court." 

Such  being  the  distinction  drawn  by  judges  and  books  of  great 
authority,  the  question  is,  what  kind  of  writ  is  this  ?  I  am  of 
opinion  that  it  is  the  act  of  the  party,  just  as  much  as  the  original 
writs  issued  before  the  Uniformity  of  Process  Act  were  the  acts 
of  the  party.  The  Uniformity  of  Process  Act  was  superseded  by 
the  Common  Law  Procedure  Act,  1852,  and  the  Common  Law 
Procedure  Act,  1852,  by  the  Judicature  Acts  and  Rules  of  Court. 
The  Eules  of  Court  provide  that  "  every  action  shall  be  com- 
menced by  writ  of  summons,"  and  the  defendant  admitted  in  his^ 
ingenious  and  able  argument,  that  the  writ  was  issued  by  the 
party  and  could  not,  mere  motu,  be  issued  by  the  Court 

The  defendant's  second  point  is  very  ingenious.    It  is  founded 
on  particular  expressions  to  be  found  in  three  Acts  of  Parliament 
The  Parliamentary  Oaths  Act,  1866,  prescribes  a  form  of  oath  and 
(1)  Hobart,  128.  (2)  3  Doug,  at  p.  273. 
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a  penalty  for  not  taking  the  oath.  The  Promissory  Oaths  Act,  I88i 
1868,  alters  the  form  of  oath  and  re-enacts  the  provisions  of  the  culoks 
Act  of  1866.  The  Statute  Law  Beyision  Act,  1875,  repeals  the 
Act  of  1866  so  far  as  the  form  of  oath  is  concerned.  I  know  the 
difiScnlties  which  arise  from  amendments  being  made  in  Parlia- 
ment, without  the  whole  scope  of  a  bill  being  present  to  the  minds 
of  the  members  moving  the  amendments,  and  I  know  that  the 
result  is  often  to  give  an  unexpected  effect  to  an  Act  of  Parlia- 
ment when  it  is  passed.  Perhaps  the  Promissory  Oaths  Act,  1868, 
may  not  be  very  happily  expressed,  but  the  effect  of  it  is  to  alter 
the  form  of  oath  prescribed  by  the  Parliamentary  Oaths  Act, 
1866,  and  to  apply  the  provisions,  including  the  penalties,  of  the 
Act  of  1866,  to  the  form  so  altered.  The  Statute  Law  Bevision 
Act»  1875^  has  repealed  the  form  of  oath  in  the  Act  of  1866,  but 
has  repealed  no  more. 

Baqgallat,  L.  J.  I  am  of  the  same  opinion.  The  statement 
of  claim  alleges  that  the  writ  issued  after  the  defendant  had  sat 
and  voted,  but  we  are  asked  to  disregard  this  allegation  (which 
for  the  purposes  of  this  case  must  be  taken  to  be  admitted)  on 
the  ground  of  a  fiction  of  law.  Now  the  authorities  seem  to  esta- 
blish that  judicial  acts  are  referred  to  the  first  moment  of  the 
day,  although  I  do  not  desire  to  be  considered  as  holding  this  to 
be  an  inflexible  rule. 

In  my  opinion  this  case  is  concluded  by  Combe  v.  Pitt  (1),  in 
which  case  it  was  held  that  in  an  action  for  penalties  for  bribery 
another  action  of  the  same  term,  unless  actually  prior  in  point 
of  time,  could  not  be  pleaded  in  abatement.  Lord  MansGeld 
bases  his  judgment  in  that  case  on  Hutchinson  v.  Thomas  (2)  and 
Jackson  v.  Qisling.  (3)  He  says,  '^  Hutchinson  v.  Thomas  (2)  was 
an  information  for  usury.  The  memorandum  was  of  Michael- 
mas Term.  The  defendant  pleaded  ^  that  ante  exhibitionem  in- 
formationis,  scilicet  the  same  term,  another  person  exhibited  an 
information  also  against  him  for  the  same  usury,  and  obtained 
judgment  against  him.'  Upon  which  the  Informer  demurred,  and 
had  judgment;  for  both  informations  as  those  pleaded  refer  to 

(1)  3  Burr,  at  p.  1433.  (2)  2  Lev.  141.  (8)  2  Lev.  14L 
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Clarke  was  exhibited  before,  in  the  same  term,  the  defendant  shoald  have 
Bradlaugh.  pl^ftded  *  that  the  information  pleaded  to  was  exhibited  such  a 
day  of  the  term ;  and  that,  at  another  day  before  in  the  same  term, 
another  information  was  exhibited  and  judgment  thereupon 
obtained.' "  And  JaeJcaon  y.  OUling  (1)  was  to  the  same  effect. 
This  seems  to  shew  that  the  Court  will  inquire  at  what  period  of 
the  day  a  writ  was  issued,  and  I  almost  feel  disposed  to  say  that  I 
should  be  sorry  if  an  authority  could  be  found  to  the  contrary  and 
contrary  to  common  sense. 

As  to  the  second  point,  I  am  of  opinion  that  all  the  provisions 
of  the  Act  of  1866  as  to  penalties  are  in  full  force. 

Bbett,  L.J.  The  defendant's  argument  is  that  the  Ooart  will 
not  inquire  into  the  time  when  this  writ  was  issued,  on  the  ground 
that  the  issuing  it  was  a  judicial  act,  it  being  admitted  that,  if  it 
were  the  act  of  the  party,  the  time  could  be  inquired  into.  Edioards 
y.  Beg.  (1),  in  which  the  distinction  is  taken  between  the  act  of 
the  party  and  the  act  of  the  Courts  is  clearly  binding  upon  us. 
The  question  is  therefore  whether  the  issuing  a  writ  of  summons 
is  a  judicial  act.  I  am  of  opinion  that  it  is  not  If  two  informers 
were  to  issue  a  writ  on  the  same  day  I  should  think  that  the 
Court  could  inquire  which  of  the  two  writs  issued  first,  but  that 
is  a  point  which  it  is  not  necessary  to  decide,  for  there  are  not 
two  plaintiffs  suing  on  the  same  day  here.  As  for  the  rule  that 
judicial  acts  relate  back  to  the  earliest  moment  of  the  day,  I 
know  of  no  principle  on  which  it  can  be  founded.  It  is  an 
artificial  rule,  declared  for  a  long  number  of  years  to  be  a  part  of 
common  law  procedure,  and  therefore  it  is  to  be  assumed  to  be  as 
old  as  the  common  law  itself.  But  it  is  to  be  applied  in  the 
same  way  as  it  was  applied  when  first  promulgated.  The  question 
is  whether  those  who  promulgated  the  rule  declared  the  issuing 
of  a  writ  to  be  the  act  of  the  party,  or  whether  they  declared  it 
to  be  the  act  of  the  Court. 

I  think  that  they  declared  it  to  be  the  act  of  the  party,  and  for 
these  reasons.    The  writ  is  issued  before  the  action  commences,  it 

(1)  9  Ex.  628. 
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is  issued  on  the  application  of  the  party,  it  cannot  be  issned  with-        1881 


oat  the  application  of  the  party,  and  it  cannot  be  refused.    For      Clabke 
this  we  have  the  high  authority  of  Jacob,  and  also  of  Lord  Mans-  bbadlauoh, 
field  in  Lord  Porehester  v.  Petrie.  (1) 

As  to  the  second  point,  it  is  a  most  ingenious  one,  but  it 
obtains  its  colour  only  from  the  form  in  which  the  Act  of  1866 
has  been  amended  by  the  Act  of  186S,  and  partially  repealed  by 
that  act  of  supererogation,  the  Statute  Law  Revision  Act  of  1875. 
It  is  an  argument  which  entirely  fails  in  substance,  for  not  only 
are  all  the  provisions  of  the  A^t  of  1866,  except  as  to  the  form  of 
oath,  expressly  preserved  by  the  Act  of  1868,  but  there  is  a  role 
of  construction  that,  where  a  statute  is  incorporated  by  reference 
into  a  second  statute,  the  repeal  of  the  first  statute  by  a  third 
does  not  affect  the  second. 

Appeal  dismissed. 

Solicitor  for  plaintiff:  W.  O.  Stuart, 
Solicitors  for  defendant :  Lewis  dt  Lems. 

J.  E.  H. 


[IN  THE  COURT  OF  APPEAL.]  Xop^h 

ILES,  Appellant  ;  THE  ASSESSMENT  COMMITTEE  OP  WEST  HAM 
UNION  AND  OTHERS,  Rebpokdents. 

PooT'Tate— Rating  of  Owners  instead  of  Occupiers  under  "  Sturges  Bourne* s 
Act/*  69  Oeo.  3,  c.  12,  «.  Id—Whethet-  Owners  rateable,  where  Weekly  Bent 
amounting  to  more  ihan  202.  ly  the  Year, 

By  69  Geo.  3>  c.  12,  s.  19,  the  vestry  of  any  parish  may  resolve  that  the 
owners  of  all  houses  ia  the  parish,  being  the  immediate  lessor  of  the  actual 
occupiers,  which  shall  be  let  "  at  any  rent  not  exceeding  twenty  pounds  by  the 
Tear  for  any  less  term  than  one  year,  or  on  any  agreement  by  which  the  rem 
shall  be  reserved  or  made  payable  at  any  shorter  period  than  three  months," 
shall  be  assessed  to  the  rates  in  respect  of  such  houses,  instead  of  the  actual 
occupiers : — 

Bdi  (by  Lord  Coleridge,  C.J.,  and  Brett,  L.J.,  Baggallay,  L.J.,  dissenting), 
that  this  section  has  no  application  to  houses  let  at  a  weekly  rent  amounting  to 
more  than  twenty  pounds  by  the  year. 

This  was  a  case  stated  by  way  of  appeal  from  the  Assessment 

(1)  3  Doug,  at  p.  373. 
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Committee  of  West  Ham  UnioDy  in  the  coanty  of  Essex,  the 
material  facts  being  as  follows : — 

Bj  a  resolution  passed  in  1846  by  the  inhabitants  of  West 
Hamlin  vestry  assembled,  it  was  resolved: — "That  this  vestry 
resolve  and  direct  nnder  the  authority  of  59  Geo.  3,  e.  12  (1), 
that  the  churchwardens  and  overseers  of  the  poor  of  this  parish 
assess  the  owner  or  owners  of  all  houses,  apartments,  or  dwel- 


(1)  59  Geo.  3,  c.  12,  s.  19:  "Where- 
as in  msuiy  parishes,  and  more  especi- 
ally in  large  and  populous  towns,  the 
payment  of  the  poor's -rates  is  greatly 
evaded,  by  reason  that  great  numbers 
of  houses  within  such  parishes  are  let 
out  in  lodgings  or  in  separate  apart- 
ments, or  for  short  terms,  or  are  let  to 
tenants  who  quit  their  residences  or 
become  insolvent  before  the  rates 
charged  on  them  can  be  collected ;  and 
it  hath  been  found  that  in  many  in- 
stances the  persons  letting  such  houses 
do  actually  charge  and  receive  much 
higher  rents  for  the  same,  upon  the 
groimd  and  expectation  that  the  occu- 
piers thereof  cannot  be  effectually 
assessed  to  the  poor's-rates,  and  will 
not  be  charged  with  or  required  to  pay 
such  rates,  and  do  thus  obtain  an 
undue  advantage  to  themselves,  and 
by  means  of  the  premises  the  other 
inhabitants  of  such  parishes  are  un- 
justly compelled  to  pay  much  more 
than  their  fair  an4  due  proportions  of 
the  charges  of  relieving  and  maintain- 
ing the  poor;  for  remedy  thereof  be 
it  enacted,  that  it  shall  be  lawful  for 
the  inhabitants  of  any  parish,  in  vestry 
assembled,  and  they  are  hereby  em- 
powered, to  resolve  and  direct,  that  the 
owner  or  owners  of  all  houses,  apart- 
ments, or  dwellings  in  such  parishes, 
being  the  immediate  lessor  or  lessors  of 
the  actual  occupier  or  occupiers,  which 
shall  respectively  be  let  to  the  occupiers 
thereof  at  any  rent  or  rate  not  exceeding 
20^.  nor  less  than  6/.  by  the  year,  for  any 
less  term  than  one  year,  or  on  any  agree- 


ment by  which  the  rent  shall  be  re- 
served or  made  payable  at  any  shorter 
period  than  three  months,  shall  be  as- 
sessed to  the  rates  for  the  relief  of  the 
poor,  for  or  in  respect  of  such  houses, 
apartments,  or  dwellings,  and  the  out- 
houses and  curtilages  thereof,  instead 
of  the  actual  occupiers ;  aud  the  in- 
habitants so  assembled  in  vestry  may, 
and  they  are  hereby  authorized  from 
time  to  time  to  rescind,  renew,  vary, 
and  amend  every  such  resolution  and 
direction  as  they  shall  see  occasion,  so 
as  no  such  resolution  or  direction  shall 
extend  to  assess  or  charge  the  owner  of 
any  house,  apartment,  or  dwelling, 
which  shall,  with  the  outhouses  and 
curtilages  thereof  be  let  at  a  greater 
rent  than  202.  or  less  than  61.  as  afore- 
said ;  and  the  churchwardens  and  oyer- 
seers  of  the  poor  of  every  such  parish 
are  hereby  empowered  and  required 
to  carry  into  effect  all  such  resolutions 
and  directions  of  the  inhabitants  in 
vestry  assembled,  and  in  pursuance 
and  execution  thereof,  in  all  rates  to  be 
by  them  made  for  the  relief  of  the  poor, 
to  assess  by  a  fair  and  equal  pound 
rate  the  owner  or  owners,  being  the 
immediate  lessor  or  lessors  of  the  actual 
occupier  or  occupiers  of  every  house, 
apartment,  or  dwelling  to  which  such 
resolution  and  direction  shall  extend, 
for  or  in  respect  of  the  same,  according 
to  the  actual  rent  at  which  every  such 
house,  apartment,  or  dwelling  shall  be 
let,  after  making  a  reasonable  dednction 
from  such  rent,  not  exceeding  in  any 
case  one-half  cf  the  same.* 
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lings,  and  cartilages  thereof,  to  the  rates  for  the  relief  of  the  poor,        iftsi 
instead  of  the  actual  occupier  or  occupiers,  wherever  the  said        {j^as 
honsesi,  apartments,  and  curtilages  thereof,  shall  be  let  at  any  rent    ^jb^Uav. 
not  exceeding  twenty  pounds  nor  less  than  six  pounds  by  the  year  AflSEssMEXT 
for  any  less  term  than  one  year,  or  on  any  ligreement  by  which 
the  rent  shall  be  reserved  or  made  payable  at  any  shorter  period 
than  three  months;  and  further  that  the  yestry  resolves  and 
directs  that  the  owner  or  owners  of  the  before  described  rateable 
property  to  the  poor  rate  shall  be  assessed  upon  one-half  of  the 
aetual  rent  at  which  the  same  shall  be  let."     Such  resolution  had 
never  been  rescinded. 

In  April,  1879,  Mr.  lies  in  pursuance  of  this  resolution  was,  by 
A  rate  made  by  the  churchwardens  and  overseers,  rated  in  respect 
of  certain  houses  situate  in  the  said  parish  of  which  he  was 
not  in  occupation,  otherwise  than  as  being  in  receipt  of  the 
rents  from  the  respective  tenants.  Some  of  the  houses  were 
empty,  and  the  others  were  let  to  tenants  on  weekly  tenancies  at 
various  rentals  from  8s.  to  IDs.  per  week.  As  between  himself 
and  his  tenants,  Mr.  lies  was  bound  to  pay  and  discharge  all 
parochial  rates  and  taxes,  and  the  water  rate ;  and  he  realised 
from  some  of  the  houses,  after  payment  of  such  rates  and  taxes, 
^  net  sum  of  less  than  20L  per  annum ;  but  the  weekly  rentals 
amounted  in  every  case  to  a  gross  sum  of  more  than  202.  per 
annnm.  The  gross  estimated  rentals  in  the  rate  books  ranged 
from  sums  of  lOZ.  12s.  -6(2.,  to  151  12s.  6d.f  and  the  rateable  value 
from  sums  of  81.  IDs.  to  122.  10s.  The  rate  was  8d.  in  the 
pound.  The  tenants  held  the  houses  as  weekly  tenants,  the 
tenancy  in  each  case  being  determinable  by  a  week's  notice,  and 
the  appellant  was  the  immediate  lessor. 

This  assessment  was  duly  entered  by  the  churchwardens  and 
overseers  in  the  valuation  b'st  made  under  the  Union  Assessment 
Act  of  1862,  and  oonGrmed  by  two  justices  of  the  peace. 

Mr.  lies  objected  to  the  valuation  list  before  the  Assessment 
Committee,  on  the  ground  that  he  was  not  the  occupier  of  the 
houses  in  question,  and  that  the  said  houses  were  at  the  time  of 
the  making  of  the  rate,  and  had  since  been,  let  by  him,  and  held 
by  the  tenants  thereof,  at  a  rent  or  rate  exceeding  20Z.  per  annum, 
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1881  and  that,  therefore,  he  was  not  liable  to  be  rated  as  owner  in 
luHs  respect  of  the  same,  or  any  of  them. 
West'hak  ^^^  Assessment  Committee  haying  confirmed  the  valuation 
list,  this  case  was  stated  for  the  opinion  of  the  Queen's  Bench 
Division,  and  it  was  agreed  that  judgment  should  be  entered  in 
conformity  with  the  decision  of  the  Court  at  the  Quarter  Sessions 
for  the  county  of  Essex,  to  be  held  next  or  next  but  one  after 
judgment. 

The  questions  for  the  opinion  of  the  Court  were : — 

(1)  Whether  the  appellant  was  liable  to  be  and  was  properly 
rated  in  respect  of  the  said  houses,  or  any  of  them. 

(2)  Whether  the  appellant  was  liable  to  pay  the  rate  in 
respect  of  the  said  houses  or  any  of  them. 

(3)  Whether  the  rate  was  a  good  and  binding  rate. 
If  the  Court  should  be  of  opinion  that  the  appellant  was  not 

liable  to  be  rated  in  respect  of  any  of  the  said  houses,  or  that  th& 
rate  was  not  a  good  and  binding  rate,  then  judgment  was  to  be- 
given  declaring  the  said  rate  to  be  bad,  and  to  be  quashed  so  far 
as  the  same  related  to  the  said  houses.  If  the  Court  should  be 
of  opinion  that  the  appellant  was  rightly  assessed  in  respect  of 
the  whole  or  some  one  or  more  of  the  said  houses,  then  the  said 
rate  was  to  be  confirmed  or  altered  accordingly. 

A.  WtUa,  Q.C.,  and  Tinddl  Atkinson^  for  the  appellant 
F.  If.  White,  Q.C.y  and  H.  B.  Mugliston,  for  the  overseera 
WodUetty  for  the  Assessment  Committee. 

June  3.  HuDDLBSTON,  B.  It  is  contended  by  the  appellant, 
that  the  words  ''any  agreement  by  which  the  rent  shall  be 
reserved,  or  made  payable  at  any  shorter  period  than  three 
months,"  in  59  Geo.  3,  c.  12,  s.  19,  are  governed  by  the  previous 
portion  of  the  section  which  fixes  the  value  of  the  property  as 
between  201.  and  6?.,  and  that,  therefore,  in  the  cases  in  which  he 
is  rated,  and  the  holding  is  for  less  than  three  months,  and  the 
value  is  more  than  207.,  he  is  not  liable  to  be  rated.  At  first  I 
was  inclined  to  be  of  opinion  that  that  was  the  true  construction 
of  the  section,  in  consequence  of  the  proviso  to  which  I  shall  have 
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to  refer  presently.    But  I  have  come  after  careful  consideration  issi 

to  tbe  conclosion  that  the  meaning  of  the  section  is  in  substance  il^s 

this ;  that  the  vestry  may  direct  that  the  owner  shall  be  assessed  y^^'j^j^ 

in  two  classes  of  cases ;  one,  where  the  occupation  of  the  tone-  AfissssMEMT 

OoMMlTTEBa 

ment  is  for  a  term  less  than  a  year,  and  for  a  rent  between  207.       

and  6{.  by  the  year ;  the  other,  where  the  tenement  is  held  under 
an  agreement,  to  use  the  words  of  the  section,  whereby  the  rent 
is  made  payable  at  shorter  periods  than  three  months.  I  must  go 
the  whole  length  of  saying  that  if  lodgings  were  let  at  the  rate  of 
lOOOZ.  a  year  for  a  term  less  than  three  months  (I  put  10007.  a 
year  as  a  nominal  value),  then  the  owner  may  under  the  provision 
of  this  section  be  rated  instead  of  the  occupier.  One  main  con- 
sideration which  has  induced  me  to  arrive  at  this  conclusion  is 
this,  that  if  the  intention  of  the  legislature  were  that  the  powen^ 
of  the  vestry  should  be  limited  to  the  sums  of  20L  and  62.,  and 
upon  premises  let  for  a  period  less  than  a  year,  it  would  have 
been  utterly  useless  to  introduce  the  provision  "  or  on  any  agree- 
ment by  which  the  rent  shall  be  reserved,  or  made  payable  at  any 
shorter  period  than  three  months'*;  because  if  the  rent  were 
reserved  for  a  period  less  than  one  year,  there  would  have  been 
no  use  in  introducing  the  words  "  any  agreement  by  which  the 
rent  should  be  reserved  or  made  payable  at  any  period  shorter 
than  three  months."  But  as  the  words  have  been  introduced, 
they  must  have  some  meaning  given  them,  and  the  meaning 
seems  to  be  clearly  this ;  that  looking  to  the  evil  arising  in  the 
parish  from  a  number  of  premises  being  let  for  short  periods,  the 
occupiers  going  away,  and  the  parish  losing  the  rates,  a  resolution 
may  be  passed  rating  owners  instead  of  occupiers,  in  respect  of 
two  classes  of  premises,  one,  where  the  premises  are  let  for  a 
period  less  than  a  year,  and  where  tbe  rent  is  between  207.  and  6/., 
by  the  year ;  and  the  other,  where  the  premises  are  let  on  an 
agreement  whereby  the  rent  is  payable  at  less  periods  than 
three  months,  no  matter  what  the  rent  may  be.  The  reason  is 
obvious :  a  man  who  takes  chambers  or  lodgings  for  a  period  of 
six  weeks,  or  eight  weeks,  where  the  rates  are  made  every  three 
months,  wonld  escape  altogether.  The  parish  say,  the  premises 
ought  to  be  rated ;  we  cannot  get  the  rate  from  these  persons, 
because   they  are  constantly   going   away^  and    therefore,    we 
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1881        ^^^^  make  the  laDdlord  liable,  and  he  can  recoup  himself  by 

lira —  ^fi^king  it  out  of  the  rent.     The  only  diflSculty  that  arises  is 

«.  from  the  proviso,  that  the  yestry  may  from  time  to  time,  pass  an 

isMENT  amending  resolution,  *'  so  as  no  such "  amending  resolution  shall 


oMMiTTEE.  Q^f^j^^  ^  assess  the  owner  of  any  house,  &c.,  which  shall  "  be 
Hiiddieito<i.B.  ig|.  ^^  ^  greater  rent  than  20/.  or  less  than  61.  aforesaid."  At 
first  sight  this  seems  to  mean  that  the  first  branch  of  the  section 
is  only  applicable  to  cases  between  20/.  and  62. ;  but  I  think 
that  Mr.  White  satisfactorily  explained  that  the  proyiso  merely 
applies  to  the  case  of  houses  let  for  less  than  a  year,  where 
the  rent  or  rate  is  between  201.  and  6/.  by  the  year,  and  for  this 
reason.  You,  the  parish,  may  if  you  choose  vary  the  amount, 
you  may  say  that  the  owner  shall  be  liable  where  the  rent  is  191^ 
.or  where  the  rent  is  16/.,  or  where  the  rent  is  7/.,  instead  of  the 
occupier,  but  shall  not  in  any  case  where  you  apply  that  rule  in 
reference  to  houses  between  20/.  and  6/.,  go  beyond  the  20/.,  or 
below  the  6/.  But  the  other  case  comprised  within  the  words^ 
**  Whereby  the  rent  is  payable  at  a  less  period  than  three  months/* 
whatever  the  amount,  comes  within  the  power  of  the  parish  to 
pass  a  resolution  to  make  the  ovvner  liable  instead  of  the  occupier. 
At  first  I  was  very  much  inclined  to  think  that  from  the  year 
1819  to  the  pressnt  day,  the  parishes  have  been  doing  what 
was  wrong,  but  now  I  have  come  to  the  conclusion  that  they 
have  not  ^ 

Hawkins,  J.  I  cannot  bring  myself  to  the  same  condusion. 
I  read  the  statute  as  limiting  the  powers  of  the  vestry  to  deal 
with  cases  where  the  rents  are  not  exceeding  20/.,  or  less  than 
Ql  There  is  not  to  be  found  in  a  single  text-book  any  discussion 
at  all  upon  this  section ;  no  explanation  as  to  how  it  came  to  be 
passed,  or  why  the  limits  of  20Zi  and  6/.  were  fixed ;  the  section  is 
simply  copied  into  the  text-books,  and  one  is  obliged  to  collect 
everything  one  has  to  say  upon  the  subject  from  a  consideration 
of  the  language  itself. 

The  enacting  part  of  the  section  is  that  it  applies  to  houses 
which  are  let  at  rents  between  20/.  and  6/.,  not,  however,  to  all 
houses  let  between  those  rents,  but  only  to  such  as  are  let  for 
shorter  periods  than  a  year,  or,  if  let  for  longer  periods  than  a 
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year  on  agreement,  making  the  rent  payable  at  shorter  periods        issi 
than  three  months.    It  is  contended  that  the  reading  ought  to  be  ~    jj^  "~  * 
that  a  less  term  than  one  year  alone  is  governed  by  the  amount   _   ^'ram 
of  rent  at  which  the  houses  are  let,  and  that  the  subsequent  absbssmbit 

OOMMITTEB 

matter  **  or  on  any  agreement  by  which  the  rent  shall  be  reseryed 
or  made  payable  at  any  shorter  period  than  three  months/'  applies 
to  any  premises,  no  matter  what  their  value  may  be,  whether 
10002.  or  20002.  a  year  (and  we  know  there  are  many  properties 
in  the  metropolis  let  at  rents  quite  equal  to  that);  no  matter 
what  the  term  may  be  for  which  these  premises  are  let,  provided 
only  that  the  rent  is  made  payable  at  periods  less  than  three 
months.  I  cannot  come  to  that  conclusion.  I  think  that  the 
character  of  the  houses  which  were  to  be  assessed  to  the  landlord 
instead  of  to  the  occupier,  is  described  by  being  houses  between 
20Z.  and  61.  a  year,  that  those  houses  are  again  limited  by  these 
two  considerations  ;  either  houses  which  are  let  for  a  less  period 
than  a  year,  or  are  let  at  rents  which  are  reserved  and  made  pay- 
able (not  tenancies  less  than  three  months  but  where  the  rent  is 
reserved  and  made  payable),  at  periods  less  than  three  months.  I 
think,  too,  that  this  construction  is  fortified  by  the  subsequent 
part  of  the  section  which  gives  power  to  alter  the  resolutions. 

That  subsequent  part  I  read  as  prohibiting  the  alterations  from 
extending  to  houses  let  at  a  greater  rent  than  202.  or  a  less  rent 
than  62.  **  as  aforesaid,"  which  means  as  above  mentioned.  I  read 
the  statute  as  confining  the  application  altogether  to  houses 
where  the  rents  reserved  are  between  202.  and  62.  a  year,  and  for 
that  reason  I  think  that  these  premises  are  wrongly  rated. 

As  this  Court  differs  in  opinion,  the  rate  will  stand. 

HuDDLESTON,  B.  The  rate  will  be  confirmed,  with  costs,  with 
leave  to  appeal. 

Mr.  lies,  appealed. 

WUUt  Q.(7«y  and  Tindal  AtkinsoUy  for  the  appellant.  The  words 
**  at  a  rent  or  rate  not  exceeding  202.  nor  less  than  62.  by  the 
year,*'  govern  a  whole  description  of  rateable  properties,  and  the 
words  ^  or  on  any  agreement,"  &c.,  do  not  constitute  a  separate 
description  of  rateable  property.    Sach  is  the  natural  and  gram- 
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1881        matical  construotion  of  the  section,  and  such  is  the  construction 

ii^        which  best  carries  out  the  object  of  the  preamble.    If  the  con- 

Wmt  Ham    structiou  suggested  on  the  other  side  were  adopted,  the  owners 

AflsEssMSNT   of  houses  let  at  weekly  rents  amounting  to  lOOZ.  a  year  or  even 

more,  might  be  rated ;  for  without  recourse  to  the  limit  of  the 

20Z.  a  year,  there  is  no  limit  whatever.     This  could  never  have 

been  the  intention  of  the  legislature.    Moreover,  it  is  plain  from 

the  proviso  (though  it  is  not  necessary  to  pray  this  in  aid),  that 

the  amending  resolution  is  not  to  extend  to  assess  the  owner  of  a 

house  *'  let  at  a  greater  rent  than  twenty  pounds  as  aforesaid," 

that  the  appellant's  construction  of  the  section  is  the  proper  one. 

F.  M.  White,  Q.C.y  and  Mugliston^  for  the  overseers.  The  effect 
of  59  Geo.  3,  c.  12,  s.  12,  is  to  divide  the  rateable  properties  into 
two  classes :  1,  where  the  rent  is  between  6Z.  and  20Z.  and  the 
term  less  than  a  year,  and,  2,  where  the  rent  is  payable  at  any 
shorter  period  ^than  three  months.  In  the  latter  case  there  is  no 
limit  as  to  rent.  Such  a  case  is  well  within  the  preamble,  and 
the  difficulty  which  is  suggested  of  occnpiers  at  10007.  a  year  rent 
escaping  rates  is  only  a  theoretical  one ;  for  in  practice,  where  the 
rent  is  high,  the  rent  is  not  reserved  at  a  shorter  period  than 
three  months.  The  respondents'  construction  of  the  section  has 
been  universally  adopted  for  a  long  period  of  time  and  never 
disputed,  and  that  it  is  a  natural  and  proper  one  is  shewn  by  the 
analogy  of  s.  211  of  the  Public  Health  Act,  1875.  (1) 

As  for  the  proviso,  the  amount  of  rent  being  immaterial  in  the 
case  where  rent  is  payable  at  any  shorter  period  than  three  months, 
it  has  no  reference,  nor  was  it  intended  to  have  any  reference,  to 
such  a  case. 

WooUetty  appeared  for  the  assessment  committee,  but  the  Court 
declined  to  hear  him,  on  the  ground  that  two  counsel  had  been 
heard  for  the  overseers. 
Tindal  Atkinson,  in  reply. 

LoBD  Coleridge,  C.J.    I  am  of  opinion  that  the  formal  judg- 
ment of  the  Court  below  is  wrong,  and  ought  to  be  reversed. 
The  section  with  which   we  have  to  deal  is  a  short  Act  of 
Parliament  in  itself,  which  begins  with  a  preamble  stating  the 
(1)  See  JReg,  v.  Barker,  post,  151. 
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mischief  of  the  Act,  and  then  proceeds  elaborately  to  redress  it.        I88I 


It  was  passed  with  reference  to  the  state  of  the  law  at  the  time  of        iles 

its  passing,  which  was  that  only  occupiers  were,  by  43  Eliz.  c.  2,  y^j^^'j^j^^ 

rateable  to  the  relief  of  the  poon     Upon  this  general  law  the  Act  AasBsaMEsr 

engrafts  an  exception,  to  be  brought  into  operation  by  a  resolution        

*    ,  i.         1  .  «  n     1,  1  X       Lord  Coleridge, 

of  the  yestry,  for  the  ratmg  of  owners  "  of  all  houses,  apartments,  c^. 
and  dwellings  let  at  any  rent  or  rate  not  exceeding  201.  nor  less 
than  62.  by  the  year  for  any  less  term  than  one  year,  or  on  any 
agreement  by  which  the  rent  shall  be  reserved  or  made  payable 
at  any  shorter  period  than  three  months."  Even  without  the 
proviso  I  should  haye  said  that,  having  regard  to  the  preamble 
and  to  the  rule  of  construction  that  not  too  great  an  alteration 
of  the  law  is  to  be  intended,  the  words  '*at  any  rent  or  rate 
not  exceeding  20Z."  are  governing  words  overriding  the  whole 
of  the  enacting  part  of  the  section,  and  that  the  reasonable 
construction  is  that  the  owners  of  houses  let  to  the  occupiers  at 
a  rate  not  exceeding  202.  '*  for  any  less  term  than  one  year,  on 
any  agreement " — ^which  implies  an  actual  agreement  to  demise 
for  longer  than  a  year — "  by  which  the  rent  shall  be  reserved  or 
made  payable  at  any  shorter  period  than  three  months,"  that  is  to 
eay,  where  the  whole  of  a  house  is  let  at  a  rate  which  will  bring 
in  not  more  than  202.  a  year,  either  on  a  letting  for  less  than 
a  year,  or  on  a  demise  for  more  than  a  year,  on  which  the  rent  is 
reserved  for  a  shorter  period  than  three  months,  the  owners  may 
in  either  case  be  ordered  to  be  rated  to  the  rate  for  the  poor,  "  for 
and  in  respect  of  such  houses,  apartments,  or  buildings,  and  the 
outhouses  and  curtilages  thereof,"  instead  of  the  occupiers. 

Then  comes  the  second  part,  which  appears  to  me  very  much  to 
strengthen  the  construction  I  have  arrived  at.  **  And  the  inhabi- 
tants," so  it  runs,  "  may  from  time  to  time  rescind,  renew,  vary, 
and  amend  every  such  resolution  and  direction  as  they  shall  see 
occasion."  These  words  might  extend  the  power  of  the  vestry,  if 
it  were  not  for  the  limitation  of  the  proviso  that  *^  no  such  resolu- 
tion or  direction  " — which  means  the  original  resolution  or  direction 
— "  shall  extend  to  assess  or  charge  the  owner  of  any  house  which 
shall  be  let  at  a  greater  rent  than  20Z.,  or  less  than  62.  as  afore- 
said." Now  it  seems  to  me  that  putting  this  proviso  by  the 
side  of  the  enacting  clause,  it  is  intended  to  cover  the  whole 
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1881  of  that  resolution  which  the  yeetry  are  empowered  to  vary.  If 
i^  that  be  so,  then,  unless  the  vestry  have  power  by  the  resolution 
Wkst  Ham  *^  aSect  houses  the  rental  of  which  is  beyond  20Z.,  it  seems  to 
AsfiMflMXKT  follow  that  the  proviso  must  be  made  equal  in  extent  to  the 
—  enacting  power,  and  as  the  enacting  power  for  the  reasons  I  have 
C.J.  '  already  given  has  been  limited  to  houses  not  exceeding  20/.,  so  the 
proviso  and  the  amending  resolution  must  also  be  limited  in  the 
same  way.  It  has  been  said,  and  it  is  the  only  argument  that  has 
pressed  on  my  mind  from  the  beginning,  that  the  words  "  let  at  a 
greater  rent  than  207.  or  less  than  67.  as  aforesaid,"  are  attached 
to  words  which,  so  to  say,  stopped  short  of  the  two  classes  of 
demise  which  are  used  in  the  enacting  section.  The  enacting 
section  says  ''not  exceeding  20Z.  nor  less  than  61.  by  the  year,  for 
any  less  term  than  one  year,  or  on  any  agreement  by  which  the 
rent  shall  be  reserved,  or  made  payable  at  any  shorter  period 
than  three  months,"  and  the  proviso  says,  **  20Z.  or  less  than  61.  as 
aroresaid."  If  ''  as  aforesaid  "  is  to  be  limited  to  20L  or  less  than 
62.  by  the  year,  then  it  appears  to  exclude  a  term  less  than  a  year 
or  a  term  more  than  a  year  in  which  the  rent  is  reserved  in 
periods  less  than  three  months;  but  if,  as  I  think,  it  is  to  be 
extended  to  the  whole  enacting  part,  then  **  as  aforesaid  "  mean» 
what  I  have  already  said  it  means.  I  think  ''as  aforesaicl'' 
includes  the  whole  of  the  enacting  part  and  extends  to  houses  let 
at  a  rate  not  exceeding  202.,  whether  for  a  term  less  than  a  year  or 
whether  for  a  term  more  than  a  year,  with  the  rent  reiserved  at 
shorter  periods  than  three  months.  It  seems  to  me  that  is  the 
true  grammatical  construction  that  gives  an  intelligible  meaning 
to  the  Act  of  Parliament,  and  I  apprehend  that  it  limits,  according 
to  the  sound  rules  of  construction,  the  exemption  to  the  words 
creating  the  exemption,  and  that  the  moment  you  depart  from  the 
literal  and  plain  meaning  of  the  words  which  give  a  perfectly 
satisfactory  and  adequate  construction  to  this  Act  of  Parliament, 
you  are  involved  in  very  great  difficulty.  I  see  no  reason  for 
being  astute  to  introduce  difficulties  into  an  Act  of  Parliament 
which  read  simply,  and,  according  to  the  ordinary  rules,  is  free 
from  them.  I  think,  therefore,  that  the  opinion  of  my  Jkother 
Hawkins  in  the  Court  below  was  the  right  opinion,  and  that  the 
formal  judgment  of  the  Court  below  mubt  be  reversed. 


V. 

West  Ham 


Ck)aiiirrTBB. 


YOL.  VnL  QUEEN'S  BENCH  DIVISION.  79 

BAGOALLATy  L.J.  I  regret  that  I  am  unable  to  take  the  same  1881 
view.  I  shoaldy  if  I  entertained  a  decided  opinion,  simply  express  ^f^^i 
it»  but  I  express  regret  also  because  my  own  views  are,  I  may  say, 
of  a  hesitating  character.  When  this  appeal  was  first  opened  it 
seemed  to  me  that  the  decision  of  the  Court  below  was  right ; 
but  at  the  close  of  Mr.  Wills's  argument  he  had  convinced 
me.  Mr.  Meadows  White  brought  me  back  to  my  original  view, 
and  Mr.  Tindal  Atkinson  has  not  removed  altogether  the  diffi- 
culties which  I  then  felt.  As  regards  one  of  the  points  mentioned 
by  me,  however,  Mr.  Atkinson  has  removed  my  doubts.  I  thought 
at  first  that  the  jurisdiction  contended  for  by  the  appellant 
would  not  give  effect  to  the  second  alternative  in  the  enacting 
part.  He  has  removed  those  doubts,  but  he  has  not  removed 
my  doubts  as  regards  the  proviso.  It  still  appears  to  me  that  if 
full  effect  is  given  to  the  proviso  in  the  way  contended  for,  it  will 
be  simply  tantamount  to  striking  out  the  alternative  form  in  the 
enacting  part  Therefore,  though  with  great  hesitation,  I  am 
unable  to  concur  in  the  opinion  expressed  by  the  Lord  Chief 
Justice. 

BssTT,  L.J.  I  am  of  opinion  that  this  appeal  must  be  allowed. 
I  should  hesitate  much  more  if  I  thought  that  my  Brother  Huddle- 
ston,  who  has  had  great  experience  in  these  matters,  had  had  a 
firm  opinion  upon  this,  but  it  appears  to  me  that  he  had  not.  He 
gives  only  one  reason  for  his  judgment,  and  upon  examination  I 
think  that  one  reason  to  be  untenable.  Construing  this  Act  of 
Parliament  according  to  the  ordinary  grammatical  construction 
of  the  English  language,  and  according  to  tbo  ordinary  meaning 
of  the  words  used,  it  seems  to  me  that  the  limitation  **  at  a  rent 
or  rate  not  exceeding  202.  nor  less  than  GL  by  the  year,"  governs 
both  the  subsequent  branches  of  the  enactment.  The  legislature 
has  distinguished,  it  seems  to  me,  between  the  terms  ''rent," 
**  rate,"  and  ^  reservation  of  rent."  If  the  limitation  of  amount 
be  left  out,  the  section  reads,  ''  That  the  owners  of  all  houses  in 
any  parishes  which  shall  be  let  to  the  occupiers  for  any  less  term 
than  one  year,  or  on  any  agreement  by  which  the  rent  shall  be 
reserved,  or  made  payable,  at  any  shorter  period  than  three 
months."    Those  two  phrases  both  deal  with  the  letting,  with 
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1881  regard  to  the  term  or  the  length  of  term.  But  the  first  phrase 
Ileb  ^®  "  ^^^  ^^y  ^^^  *®^°^  ^^^^  ^^®  year/'  and  the  second  **  or  on 
«•  any  agreement."  Now  if  that  deals  with  the  terms,  it  is  impos- 
AssBBSMSNT  sible  to  say  that  it  is  confined  to  a  letting  for  less  than  a  year ; 
it  must  apply  to  a  letting  for  more  than  a  year.  Then  it  leaves 
the  term  and  deals  with  the  reservation  of  rent,  and  you  must 
introduce  the  words  '*  or  on  any  agreement " — ^for  a  term  of  more 
than  a  year — "by  which  the  rent  shall  be  reserved  or  made 
payable."  Then,  turning  back  again,  you  will  see  that  there  is  a 
dealing  with  the  amount  of  rent  in  the  previous  words,  "  which 
respectively  shall  be  let  to  the  occupiers,  for  any  less  term  than 
one  year,  at  any  rent  or  rate  not  exceeding  20/.  nor  less  than  6L 
by  the  year."  Now  there  cannot  be  a  term  of  less  than  a  year  with 
a  rent  by  the  year ;  though  there  can  be  a  term  of  less  than  a  year 
with  a  rent  at  a  rate  per  year,  that  is  to  say,  at  a  rate  which,  if 
the  letting  were  for  a  year,  would  come  to  a  certain  amount,  or 
be  within  the  limits.  Therefore,  at  "  any  rent  or  rate "  must  be 
at  any  rent  which  is  at  the  rate  of  not  exceeding  20Z.  a  year. 
If  that  be  applicable  to  the  payment  of  the  rent,  then  it  seems  to 
me  to  follow  that  it  governs  not  only  the  term  "  for  any  less  term 
than  one  year,"  but  also  the  next  alternative  term  "  on  any  agree- 
ment." The  word  "  agreement "  shews  that  the  section  is  going  to 
deal  with  a  letting  which  may  be  for  more  than  a  year  or  less  than 
three  years,  because  the  words  **  on  any  agreement "  would  not 
properly  apply  to  a  lease  for  more  than  three  years,  which  must 
be  by  a  deed. 

I  agree  with  my  Lord  that  if  the  enactment  had  stopped  there, 
reading  it  according  to  its  grammatical  construction,  and  dealing 
with  the  words  and  differences  of  phraseology,  which  are  well 
known  in  the  ordinary  English  language  as  applied  to  lettings, 
we  should  see  that  there  are  two  different  terms  mentioned,  but 
that  the  limitation  of  the  amount  of  rent  applies  to  both  of  them. 
The  subsequent  part  of  the  section  deals  with  an  alteration  of 
the  original  resolution,  the  power  of  alteration  being  in  general 
terms,  but  requiring  by  the  proviso  to  be  limited.  I  should  have 
expected  that  the  limitation  of  the  variation  would  be  equal  with 
the  subject-matter  of  the  first  resolution,  and  the  force  of  the 
proviso  seems  to  me  to  be  this,  that  it  gives  a  description  of  the 


Committee. 
Brett.  UJ. 
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subject-matter  of  the  first  resolution  as  consisting  of  houses  let        issi 

at  a  rent  between  20Z.  and  61,  and  shews  nK)re  completely,  if       ^^^g      ' 

possible,  that  the  first  resolution  was  to  be  confined  to  rents  which    „^    ^• 
^  West  Ham 

m  amount  were  between  20Z.  and  67.  Assessment 

What  I  venture  to  say  was  the  sole  reason  on  which  my 
Brother  Huddleston  proceeded  is  this.  He  says,  "And  the  other 
class  of  cases  is  where  the  premises  are  let  on  agreement,  whereby 
the  rent  is  payable  at  less  periods  than  three  months,  no  matter 
what  the  rent  may  be.  The  reason  is  obyious,  because  a  man 
who  takes  chambers  or  lodgings  for  a  period  of  six  weeks  or  eight 
weeks,  where  the  rates  are  made  every  three  months,  would  escape 
altogether,  and  the  landlord  would  always  be  able  to  recoup 
himself/*  In  other  words,  he  reads  the  stipulation,  "or  any 
agreement  by  which  the  rent  shall  be  reserved  or  made  payable 
at  any  period  shorter  than  three  months,"  as  if  it  were  a  term  of 
the  length  of  a  shorter  period  than  three  months.  If  the  term  is 
for  a  period  shorter  than  three  months  it  is  within  the  first  branch, 
and  the  second  branch  is  not  required  at  all.  Therefore  it  seems 
to  me  that  the  only  reason  which  induced  him  to  come  to  the 
conclusion  which  he  did,  is  a  reason  which  cannot  be  supported. 

I  will  only  add  that  I  think  Mr.  Tindal  Atkinson  has  properly 
explained  the  introduction  of  the  second  paragraph.  The  owners 
would  have  evaded  the  first  branch  by  doing  precisely  what  he 
says  they  would  have  done,  that  is  to  say,  they  would  have  made 
the  term  more  than  a  year,  but  they  would  have  made  the  payments 
weekly,  or  less  than  three  months,  with  a  power  to  take  possession 
if  the  rent  was  not  paid,  in  which  case  it  would  not  be  worth  while 
to  rate  the  occupiers,  the  whole  mischief  would  have  continued, 
and  the  remedy  of  the  Act  would  have  been  evaded.  It  was  to 
prevent  this  evasion  of  the  first  branch  that  the  subsequent  stipu- 
lation was  put  in. 

There  will  be  no  costs  in  the  Court  below,  but  the  costs  of  this 
appeal  will  follow  the  ordinary  course. 

Appeal  (dlotced. 

Solicitor  for  the  appellant :  SecUon  F.  Taylor. 

Solicitor  for  overseers:  Sedgwich 

Solicitor  for  assessment  committee :  Eillearys  dt  Taylor. 

J.  B.  tt 
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^^^  [IN  THE  COURT  OP  APPEAL.] 

Now,  24. 

HARTMOXT  v,  FOSTER. 

Practice^ Appeal — Costs — Interpleader — Judicature  Act^  1873,  «.49 — Order  /., 
rule  2—^udge  at  Chambers — Jurisdiction, 

Order  L,  rule  2,  which  preserves  the  procedure  and  practice  under  the  Intcrr 
pleader  Acts  in  actions  in  the  High  Court,  does  not  contradict  s.  49  of  the 
Judicature  Act,  1873,  which  enacts  that  no  order  of  a  judge  of  the  High  Court 
as  to  costs  only,  shall  be  subject  to  appeal  without  leave  of  such  judge;  and 
such  enactment  applies  to  a  judge's  order  in  interpleader  as  well  as  in  other 
proceedings. 

A  judge  at  Westminster  sitting,  not  in  open  Court,  bat  as  a  judge  at 
chambers,  has  jurisdiction  to  hear  a  summons  referred  to  him  bj  the  judge  at 
chambers. 

The  plaintiff  who  had  claimed  under  a  bill  of  sale  goods  which 
had  been  seized  by  the  Sheriff  of  Middlesex,  under  an  execution 
by  Foster  against  the  goods  of  Walker,  had  been  ordered  to 
proceed  to  the  trial  of  an  interpleader  issue  in  which  the  claimant 
was  to  be  plaintiff,  and  Foster  was  to  be  defendant  The  inter- 
pleader issue  was  tried  before  Hawkins^  J.,  at  Westminster  during 
last  Trinity  Sittings,  when  the  plaintiff  obtained  a  verdict 

A  summons  was  afterwards  taken  out  by  the  defendant  at  the 
suggestion  of  the  learned  judge,  calling  on  the  plaintiff  to  shew 
cause  why  he  should  not  be  deprived  of  his  costs,  and  why  he 
should  not  pay  the  defendant's  costs. 

This  summons  came  on  before  Cave,  J.,  at  chambers,  when  he 
referred  it  to  Hawkins,  J.,  notwithstanding  a  protest  against  it 
on  behalf  of  the  plaintiff.  The  summons  was  accordingly  heard 
by  Hawkins,  J.,  at  Westminster,  sitting  not  in  open  court,  but  as 
a  judge  at  chambers,  when  he  made  an  order  in  the  terms  of  the 
summons.  The  plaintiff  appealed  from  this  order,  but  the  Divi- 
sional Court  refused  to  hear  the  appeal,  on  the  ground  that  the 
order  being  as  to  costs  only  no  appeal  would  lie  without  leave  of 
the  judge,  according  to  s.  49  of  the  Judicature  Act,  1873. 

The  plaintiff  appealed  to  this  Court. 

CpcJc,  fur  the  plaintiff.    The  Queen's  Bench  Division  had  power 
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to  bear,  and  ought  therefore  to  have  heard  the  appeal,  notwith-  1881 
standing  that  ».  49  of  the  Judicature  Act,  1873,  enacts  that  no  hamvoxt 
order  of  the  High  Court  or  of  any  judge  thereof  "  as  to  costs  only,  yobtkb. 
which  by  law  are  left  to  the  discretion  of  the  Court,  shall  be 
subject  to  any  appeal  except  by  leave  of  the  Court  or  judge 
making  such  order,"  for  the  order  (though  one  as  to  costs  only), 
was  as  to  costs  of  an  interpleader,  and  Order  I.,  rule  2,  of  the 
Judicature  Act,  1873  (1),  expressly  preserves  the  procedure  and 
practice  under  the  Interpleader  Acts :  Hamlffn  v.  Bettdey  (2)  and 
DoddB  Y.  Shepherd  (3),  and  that  Order  L,  rule  2,  as  stated  by 
Lord  Selborne,  C,  in  Hamlyn  y.  Bettdey  (4),  ''  must  be  taken  to 
mean  that  if  no  provision  be  made  to  the  contrary,  the  practice 
in  interpleader  is  to  retain  all  the  incidents  it  had  before  the 
Judicature  Acts/'  One  of  those  incidents  is  costs,  and  Teggin  v. 
Langford  (5)  shews  that  under  the  old  practice  there  was  an 
appeal  from  a  judge's  order  as  to  costs  in  an  interpleader  suit. 
Further,  Hawkins,  J.,  had  no  jurisdiction  to  make  the  order  as  to 
costs.  The  summons  came  before  Cave,  J.,  as  the  judge  at 
chambers,  and  he  had  no  power  without  the  consent  of  the  parties 
to  send  it  to  another  judge  for  disposal. 

[Cotton,  L.J.  Might  not  a  judge  at  chambers  adjourn  a  case, 
and  might  it  not  be  heard  by  the  judge  who  attends  chambers  on 
some  following  day.J 

When  the  summons  was  heard  by  Hawkins,  J.,  he  was  sitting 

Westminster,  and  not  in  chambers. 

No  counsel  appeared  for  the  defendant. 

Brett,  LJ.  I  am  of  opinion  that  this  appeal  must  be  dis- 
missed. I  will  deal  first  with  the  point  as  to  whether  Hawkins,  J., 
had  jurisdiction  to  make  the  order.  I  think  it  must  be  taken 
that  when  he  made  the  order  he  was  acting  as  a  judge,  sitting, 

(1)  The  following  is  Order  I.  rule  2 :  application  bj  a  defendant  shall  he 

'*  With  respect   to   interpleader,    the  made  at  any  time  after  heing  served 

procedure  and  practice  now  used  hy  with  a  writ  of  summons  and  hefore 

Conrts  of  GommonLaw  under  the  In-  delivering  a  defence." 
terpleader  Acts,  1  Ar  2  Wm.  4,  c  58,         (2)  6  Q.  B.  D.  68. 
and  23  At  24  Vict  c.  126,  shall  apply         (3)  1  Ez.  D.  75. 
to  all  actions  and  all  the  Divisions  of         (4)  6  Q.  B.  D.  at  p.  66. 
the  High  Court  of  Justice,  and  the         (5)  10  M.  Ar  W.  556. 
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1881  not  in  courty  but  to  determine  a  summons  wbich  had  been  taken 
Habtmont  out  before  a  judge  at  chambers.  A  judge  sittiug  in  chambers 
Fo^EB.  ^^^^  ^^^  mean  that  he  is  sitting  in  any  particular  room,  but  that 
he  is  not  sitting  in  open  Court.  In  this  case  the  summons  first 
came  before  Cave,  J.,  at  chambers,  and  he  desired  that  it  should 
be  heard  before  Hawkins,  J.  It  is  admitted  that  if  he  had  said 
Hawkins,  J.,  will  be  at  chambers  to-morrow,  and  I  adjourn  the 
summons  until  then  for  him  to  hear  it,  he  could  haye  done  so. 
What  he  did  I  think  was  practically  the  same  thiug.  He  sent  the 
summons  to  be  heard  by  Hawkins,  J.,  who  heard  it,  sitting,  not  in 
open  court,  but  as  a  judge  at  chambers.  It  seems  to  me,  there- 
fore, that  he  had  jurisdiction  to  make  the  order. 

Then  as  to  the  other  point.  The  order  was  made  in  an  inter- 
pleader proceeding  and  as  to  C08t«.  The  plaintiff  appealed  against 
the  order  to  the  Divisional  Court,  and  that  Court  held  that  it  had 
no  jurisdiction  to  hear  it  as  the  order  was  as  to  costs  only,  and 
the  question  now  before  us  is  whether  there  can  be  such  appeal. 
It  is  admitted  that  there  could  not  if  it  was  not  in  an  interpleader 
proceeding,  but  it  is  said  that  because  it  is  in  an  interpleader 
proceeding  there  is  an  appeal  by  virtue  of  Order  I.,  rule  2.  [The 
learned  judge  here  read  that  rule.]  It  is  said  that  that  rule 
enables  the  Divisional  Court  to  entertain  an  appeal  from  an  order 
of  a  judge  at  chambers  in  interpleader  proceedings  where  the 
order  is  as  to  costs  only.  To  make  that  out  it  must  be  shewn 
that  the  proceeding  and  practice  of  the  Courts  of  common  law 
before  the  Judicature  Acts  was  to  entertain  an  appeal  from 
chambers  as  to  costs  only  in  interpleader  proceedings.  It  is  said 
that  this  is  shewn  by  the  decision  of  the  Court  of  Exchequer  in 
Teggin  y.  Langford.  (1)  No  other  case  was  cited  in  which  the 
Court  had  entertained  an  appeal  in  interpleader  proceedings  with 
regard  to  costs  only  as  between  the  parties  to  the  suit.  It  would 
have  been  contrary  to  the  practice  of  the  Court  as  to  costs  in 
other  matters,  and  therefore  if  it  existed  in  interpleader  pro- 
ceedings there  would  be  sure  to  be  found  some  cases  in  the  books, 
but  no  case  has  been  found  except  that  of  Teggin  v.  Langford  (1), 
and  one  case  alone  cannot  make  a  practice.  Moreover,  that  case 
was  not  as  to  costs  between  the  parties,  but  it  was  one  in  which 
(I)  10  M.  &  W.  55Gp 
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the  Court  made  the  order  in  the  exercise  of  its  jurisdiction  over  issi 
attorneys  who  are  the  officers  of  the  Court.  The  question  there  habtmont 
did  not  depend  on  the  proceedings  being  in  an  interpleader  suit,  poster. 
but  whether  it  was  a  case  for  the  summary  jurisdiction  of  the 
Court ;  and  what  the  Court  there  had  to  decide  was  whether  the 
judge  had  properly  treated  the  attorney  as  guilty  of  malpractice, 
Fo  that  he  had  rightly  ordered  him  to  pay  the  costs.  Then 
Order  L,  rule  2,  does  not  in  itself  entitle  this  appeal  to  be  made. 
But  even  if  it  did,  I  think  that  we  ought  to  construe  it,  if 
possible,  so  that  it  should  not  contradict  the  express  provision 
contained  in  s.  49  of  the  Judicature  Act^  1873,  which  is  an 
express  enactment  that  no  appeal  shall  lie  from  any  order  as 
to  costs  only,  and  which  applies  to  appeals  in  all  proceedings, 
including  interpleader  proceedings.  Otherwise  what  a  strange 
result  would  take  place  if  there  were  to  be  no  appeal  as  to  costs 
in  actions  where  the  costs  must  often  amount  to  a  large  amount, 
whilst  there  should  be  an  appeal  as  to  costs  in  interpleader  pro- 
ceedings where  the  costs  would  generally  be  very  small.  It  seems 
to  me  however  that  what  has  been  contended  for  by  the  appel- 
lant cannot  be  supported.  The  case  of  Harnlyn  v.  BetteUy  (1) 
does  not  conflict  with  what  we  are  now  deciding.  That  was  with 
reference  to  the  mode  of  procedure  in  carrying  out  an  inter- 
pleader order,  and  there  was  nothing  which  was  contradictory  to 
such  an  enactment  as  exists  in  the  present  case. 

Cotton,  L.  J.  I  am  of  the  same  opinion  on  both  points.  I  will 
only  add  that  the  case  of  Bodds  v.  Shepherd  (2)  is  not  in  point  in 
favour  of  the  appellant,  for  it  decided  that  the  Judicature  Acts 
and  rules  did  not  contradict  and  repeal  the  express  provision  of 
the  Common  Law  Procedure  Act,  1860.  Following  that  I  may 
say  here  that  Order  I.,  rule  2,  does  not  contradict  the  express 
provision  in  s.  49  of  the  Judicature  Act,  1873.  I  agree  however 
with  Brett,  L.  J.,  that  no  practice  with  regard  to  appeal  as  to  costs 
in  interpleader  proceedings  has  been  shewn  to  have  existed  at 
law. 

LiNDUBV,  J.    I  am  also  of  the  same  opinion.    If  there  were  any 

(1)  6  Q.  B.  D.  63.  (2)  1  Ex.  D.  75. 

Vou  VIU.  H  2 
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1881        inconsistency  between  s.  49  of  the  Judicature  Act,  1873,  and 

Hartmont    Order  L,  rule  2,  the  rule  must  give  way  to  the  statute.    As  to  the 

YoBTER      other  poiut,  a  judge  may  sometimes  be  overwhelmed  with  the 

number  of  summonses  before  him,  and  there  is  notiiing  unusual 

in  his  referring  some  of  them  to  another  judge  to  assist  him  in 

hearing  them. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  Lumley  dt  Lumtetj. 

W.P. 


Nov.  26.  [IN  THE  COURT  OF  APPEAL.] 

In  be  an  ARBITRATION  BETWEEN  THE  CORPORATION  OF  DUDLEY 
AND  THE  EARL  OF  DUDLEY'S  TRUSTEES. 

Local  Oovemment  Acts — Sewer  of  Local  Authority — Obligation  of  Landowner 
to  preserve  siibfacent  support  for — Compensation  for  Deprivation  of  Potoer 
to  work  Mines—Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  15, 16, 
175,  308. 

The  Public  Health  Act,  1875,  imposes  [on  landowners,  throogh  whose  land  a 
sewer  is  run  under  that  Act,  an  obligation  to  preserve  to  such  sewer  subjacent 
support,  and  gives  them  a  right  to  immediate  compensation  for  being  deprived  of 
free  power  to  work  subjacent  mines,  ^but  not  for  the  risk  of  percolation  of 
sewage  into  the  subjacent  mines. 

APPEA.L  by  the  Corporation  of  Dudley  from  a  judgment  of  the 
Queen's  Bench  Division  on  a  special  case,  stated  by  an  umpire. 

This  was  an  arbitration  under  the  Public  Health  Act^  1875,  to 
determine  the  amount  of  compensation  to  be  paid  by  the  cor- 
poration of  Dudley,  being  the  urban  sanitary,  authority  of  that 
borough^  to  the  trustees  of  the  settled  estate  of  the  late  Earl 
of  Dudley^  by  reason  of  the  corporation  having  constructed,  or 
being  about  to  construct,  under  the  authority  of  the  said  Act  (1) 
certain  sewers  and  works  through,  under,  or  upon  certain  lands  of 
the  trustees. 

The  umpire  (who  awarded  101 IZ.  as  compensation  for  surface 

(1)  By  s.  15  of  this  Act,  "  Every  '  their  district  for  the  purposes  of  this 

local  authority  shall  keep  in  repair  all  Act." 

sewers  belonging  to  them,  and  shall  By  s.  16  '*  Any  local  authority  may 

cause  to  be  made  such  sewers  as  may  carry  any  sewer  through,  across,  or 

be  necessary  for  effectually  draining  under  any  turnpike  road . . . .    and. 
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daqpage  to  the  lands  arising  from  the  construction  and  main-        1881 
tenance  of  the  sewers),  found  as  a  fact  that  -the  lands  contained    ,   ih  re 
mines  and  minerals,  and  that  in  consequence  of  the  construe*   ot  Di^^f 
tion  and  maintenance  of  the  sewers  and  the  works  incidental 
thereto,  the  mines  and  minerals  could  not  be  worked  and  gotten 
in  accordance  with  the  usual  and  customary  method  of  working 
without  causing  the  subsidence  of  the  surface,  risk  of  injury  to 
the  sewer,  and  risk  of  percolation  of  sewage  into  the  mines.    And 
the  umpire  considered  that  there  was  reasonable  ground  for  appre- 
hending, and  he  did  apprehend,  that  the  mines  might  by  reason 
of  the  above  matters,  be  permanently  or  temporarily  damaged, 
and  found  as  a  fact  that  the  ralue  of  the  mines  and  minerals  was 
diminished. 

It  was  contended  by  the  corporation,  that  if  and  so  often  as 
the  mines  and  minerals  should  be  damaged  by  such  percolation 
of  sewage  from  the  sewers,  or  by  any  of  the  works,  then  the 
trustees  or  their  successors  in  title  would  from  time  to  time  be 
entitled  to  claim  further  damages  in  respect  of  each  several 
injury  as  the  same  should  arise  against  the  corporation,  and  to 
have  any  claim  in  respect  thereof  referred  to  arbitration  and 
receive  compensation  for  the  same.    The  umpire  decided  against 


after  giving  reasonable  notice  in  writing  powers,  and  any  dispute  as  to  the  fact 
to  the  owner  or  occupier  ....  into,  .  of  damage  or  amount  of  compensa- 
through,  or  under  any  lands  whatso-  tion  shall  be  settled  by  arbitration  in 
ever  within  their  district."  manner  provided  by  this  Act,  or  if  the 
By  s.  175 :  "  Any  local  authority  compensation  claimed  does  not  exceed 
may  for  the  purposes  and  subject  to  the  sum  of  twenty  pounds,  the  same 
the  provisions  of  this  Act,  purchase  or  may,  at  the  option  of  either  party  be 
take  on  lease  ....  any  lands  [which  ascertained  by  and  recovered  before  a 
term  by  s.  4,  includes  easements],  Court  of  summary  jurisdiction." 
whether  situated  within  or  without  By  s.  334,  "Nothing  in  this  Act 
ihe\i  district;"  and  by  s.  176,  the  shall  be  construed  to  extend  to  mines 
Lands  Clauses  Consolidation  Acts  are  of  different  descriptions  so  as  to  inter- 
inoorporated  with  the  Act.  fere  with  or  obstruct  the  efficient  work- 
By  8.  308,  **  Where  any  person  8u&-  ing  of  the  same ;  nor  to  the  smelting 
tains  any  damage  by  reason  of  the  exer-  of  ores  and  minerals,  nor  to  the  calci- 
cise  of  any  of  the  powers  of  this  Act,  in  ning,  puddling  and  rolling  of  iron  and 
relation  to  any  matter  as  to  which  he  other  metals,  nor  to  the  conversion  of 
is  not  himself  in  default,  full  compen-  pig  iron  into  wrought  iron,  so  as  to 
cation  shall  be  made  to  such  person  by  obstroct  or  interfere  with  any  of  such 
the  local    authority    exercising   such  processes  respectively." 

H  2                                             2 
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1881        this  contentioDy  but  stated  this  case,  in  which  the  qaestioiis  of  law 

In  RE       were : 

OF  DoTdIit.''      (!•)  Whether  the  corporation  were  entitled  to  have  the  sewers 

supported  by  the  lands  under  the  same  or  adjacent  thereto,  or  the 

trustees  were  entitled  to  work  the  mines  and  minerals  as  freely 

as  if  the  sewers  had  not  been  made. 

(2.)  Whether  the  corporation  would  become  so  entitled  by 
twenty  years'  user,  or  the  trustees  or  other  owners  would  be  so 
entitled  to  work  the  mines  and  minerals  for  all  time. 

(3.)  Whether,  in  case  the  sewers  should  leak  in  consequence 
of  the  working  of  the  mines,  and  sewage  and  water  should  perco- 
late into  the  mines  and  damage  the  same,  the  trustees  would 
have  any  cause  of  action  against  the  corporation  for  such  injury 
and  damage. 

And  the  umpire  awarded  (in  addition  to  lOllZ.  for  surface 
damage  as  above  stated)  1500/.  if  the  Court  should  be  of  opinion 
that  compensation  was  payable  for  loss  of  the  power  to  work  the 
mines,  and  a  further  15007.  if  the  Court  should  be  of  opinion  that 
compensation  was  payable  for  damage  by  percolation. 

Jdf^  Q  C7.,  and  A.  T.  Lawrence,  for  the  Corporation  of  Dudley. 
Sir  F.  EerscheUf  S.G.,  for  Lord  Dudley's  Trustees. 

Denman,  J.  This  case  has  a  curious  history.  The  Solicitor- 
General,  who  appears  for  the  trustees,  the  parties  claiming  com- 
pensation, is  dissatisfied  with  the  award  on  the  ground  that  it  was 
given  in  his  favour,  and  his  dissatisfaction  arises  from  the  fact  that 
he  receives  so  little  that  he  contends  that  it  ought  to  be  left  open 
to  him  to  receive  none  at  all  at  the  present  time,  and  to  receive 
a  much  larger  compensation  at  some  future  time  instead.  But  I 
think  that  this  contention  ought  not  to  prevail,  and  that  Lord 
Dudley's  trustees  were  and  are  entitled  to  recover  now  once  for 
all  compensation  for  the  damage  caused  to  them.  The  sewer  is 
placed  in  the  soil  of  the  trustees,  and  is  likely  to  remain  there,  at 
all  events  for  a  considerable  time.  It  has  not  only  damaged  the 
surface  of  the  ground  in  which  it  is  laid,  but  has  diminished  the 
value  of  the  property  of  the  trustees,  by  throwing  upon  them,  as  a 
necessary  consequence  of  the  sewer  being  where  it  is,  the  obliga- 
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tion  to  support  it    If  the  trustees  should^  at  any  future  time,  be        ipsi 
disposed  to  work  their  mines  beneath  the  sewer,  they  would  find       i^^^ 
themselves  hampered  in  so  doing,  and  if  at  any  time,  even  to-  ^^^J^y^ 
morrow,  they  should  have  to  sell  their  land,  they  would  find  it 
diminished  in  value  by  reason  of  having  to  support  the  sewer. 

Of  the  several  cases  cited  none  arose  upon  the  Public  Health 
Act,  1875 ;  and  I  wisb  to  be  understood  as  deciding  this  case 
upon  the  Public  Health  Act  alone.  Now,  in  the  first  place,  the 
Interpretation  Clause,  which  says  that  lands  are  to  include  ease- 
ments, has  been  relied  upon  as  an  argument ;  on  the  ground  that 
the  sewer  authorities  might  purchase  an  easement,  and  could  be 
compelled  to  purchase  an  easement  for  which  compensation  could 
be  given.  Then  the  13th  clause  vests  the  sewers  in  the  local 
authority,  and  the  14th  clause  gives  them  power  to  discontinue  or 
alter  sewers,  and  at  one  time  I  thought  that  might  afford  an 
argument  against  present  compensation  for  everything,  including 
the  right  of  support,  because  it  is  not  certain  that  for  any  definite 
period  the  sewer  will  remain  in  the  position  in  which  it  is  at 
present  There  is  also  a  power  given  to  purchase  lands,  and  to 
sell  lands  not  required  for  the  purposes  of  the  Act,  and  if  lands 
are  purchased,  then  the  provisions  of  the  Lands  Clauses  Acts  are 
to  be  put  in  force,  and  disputes  as  to  the  amount  of  compen- 
sation payable  are  to  be  settled  by  arbitration.  Then  comes 
the  clause  under  which  this  compensation  is  sought,  and  it  is 
found  that  clause  308,  which  brings  the  arbitrators  into  play, 
is  a  clause  which  is  one  of  several  headed  **  Miscellaneous,"  and 
does  not  particularly  refer  to  any  single  separate  matter.  There 
is  power  to  enter,  to  make  plans  of  sewers,  and  so  on,  given  by 
fl.  305,  and  then  comes  s.  308,  which  enacts  that  where  any  per- 
son sustains  damage  by  reason  of  the  exercise  of  the  powers  of 
this  Act,  full  compensation  shall  be  made  to  him.  In  the  present 
case  the  land  is  not  purchased,  but  the  land  is  occupied  by  a 
sewer,  and  a  sewer  is  a  thing  of  substance,  a  heavy  thing,  requiring 
a  good  deal  of  construction,  and  a  good  deal  of  occupation  of 
ground,  and  by  its  very  nature  requiring  such  support  as  arises 
from  the  ground  underneath  not  being  undermined. 

Now  the  first  question  which  has  been  raised  before  us  is,  does 
6ucb  a  state  of  things  as  that  necessarily  imply  that  the  persons 
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1881  who  have  the  stratum  of  soil  beneath  the  surface  soil  in  which  the 
Ijjuj  sewer  is  placed  shall  be  deterred  by  the  very  act  that  the  legis- 
^v^vD^  lature  has  authorized — viz.,  keeping  a  sewer  in  that  place — from 
undermining  it  so  as  to  bring  down  the  sewer  ?  It  seems  to  me 
that  it  does  so,  and  that  there  is  no  case  to  the  contrary  at 
all.  Metropolitan  Board  of  Works  v.  Metropolitan  By.  Co.  (1)  is  a 
totally  diflFerent  case,  because  there  the  railway  was  fifteen  or 
sixteen  feet  from  the  sewer,  parallel  to  the  sewer,  and  not  at  all 
in  such  a  position  that  it  necessarily  followed  that  there  should  be 
a  right  of  support  from  the  one  towards  the  other,  at  the  time  at 
which  the  authority  given  by  the  statute  should  be  brought  into 
play.  In  this  case  it  appears  to  me  a  matter  of  common  sense 
inference,  that  where  a  statute  for  the  public  benefit  gives  such  a 
power  as  this  to  persons  laying  down  such  things  as  sewers,  it  must 
at  the  same  time  give  them  a  right  not  to  be  undermined  by 
persons  having  minerals  underneath.  As  for  s.  334,  which  was 
appealed  to  as  an  argument  on  the  other  side^  and  which  says  that 
nothing  shall  be  construed  to  extend  to  mines  so  as  to  interfere 
with  or  to  obstruct  the  efficient  working  of  the  mine,  I  am  pretty 
clearly  of  opinion  that  that  does  not  extend  to  such  a  case  as  this, 
but  must  be  read  to  mean  mines  which  are  working  at  the  time 
at  which  the  sewer  is  laid  down,  and  not  possible  future  mines. 
What  I  take  the  section  to  mean  is,  that  a  sewer  must  not  be  laid 
down,  and  that  works  must  not  be  done,  so  as  to  interfere  with  any 
existing  mines.  Then,  if  there  be  a  right  to  support^  it  seems  t» 
me  that  the  other  contentions  of  the  sewer  authorities  fail,  because, 
looking  at  the  words  of  this  section,  you  must  apply  them  to  the 
thing  to  be  done,  and  the  thing  to  be  done  is  the  laying  down  of 
the  sewer,  and  no  other  time  can  be  suggested  at  which  a  fresh 
right  shall  arise.  It  would  be  entirely  optional  on  the  part  of  the 
mine  owner  when  he  should  begin  to  work  his  mines,  and  it  cannot 
be  said  that  a  fresh  right  would  arise  because  at  any  time  he 
could  give  notice  that  he  was  about  to  work  his  mine.  The 
damage  therefore  must  occur  at  the  time  at  which  the  sewer  is 
laid  down.  That,  I  think,  is  the  intention  of  the  statute  so  far  as 
we  can  gather  it  from  the  words. 
That  being  so,  I  think  that  the  case  stated  by  the  arbitrator 
(1)  Law  Rep.  4  0.  P.  192, 
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mnst  be  decided  accordingly,  and  I  think  that  the  result  is  that        issi 
the  finding  of  3000?.  is  the  finding  that  will  stand.  j^^ 

COBPOBATION 

Williams,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that 
npon  the  main  question  of  law  upon  the  award  two  questions  arise. 
In  the  first  place,  did  the  owners  of  the  sewer  acquire  a  right  to 
support  by  virtue  of  the  Act  of  Parliament  when  the  sewer  was 
constructed ;  and,  secondly,  if  they  did  acquire  a  right  to  support, 
was  the  arbitrator  right  in  Including  in  the  amount  of  compensa- 
tion the  sum  that  he  has  stated  in  the  award  ?  It  appears  to  me 
dear  beyond  a  doubt  that  the  owners  of  the  sewer  did  acquire  the 
right  to  support  from  the  land  on  which  it  was  constructed  under 
the  Act  of  Parliament,  and,  further,  that  the  owners  of  the 
land  sustained  damages  by  the  diminution  in  the  value  of  the 
land  by  reason  of  the  support  that  they  were  bound  to  give  to 
the  portion  which  is  placed  in  their  land.  It  seems  to  me  that 
the  arbitrator  has  included  nothing  more  in  the  sum  of  3000Z. 
than  was  legitimate  in  arriving  at  the  amount  of  compensation 
to  be  given  for  that  damage.  That  in  no  way  affects  the  ques- 
tion whether,  if  any  fresh  acts  are  done  by  the  owners  of  the 
sewer  by  virtue  of  the  Act  of  Parliament,  further  compensation 
may  be  awarded.  According  to  my  view  the  damage  which  the 
ovmers  of  the  land  here  claim  compensation  for  was  damage  which 
accrues  to  them  immediately  on  the  construction  of  the  sewer. 

The  Corporation  of  Dudley  appealed. 

Nov.  25.  Jelf,  Q.G.,  and  A.  T.  Lawrence,  for  the  corporation 
of  Dudley.  The  Public  Health  Act  gives  no  express  right  to 
Bupport  for  a  sewer  oonstmcted  under  that  Act,  and  no  such  right 
can  be  implied.  The  scheme  of  the  Act  is  that  the  lo^al  autho- 
rities may  purchase  the  easement  of  support  from  time  to  time  as 
they  see  fit,  and  that  they  may  if  they, please  run  the  risk  of 
having  the  support  withdrawn,  or  even  alter  the  course  of  a  sewer 
altogether.  The  compensation  clauses  of  the  Public  Health 
Act,  1875,  merely  repeat  those  of  the  Public  Health  Act,  1848, 
so  that  they  have  now  been  in  force  for  upwards  of  thirty  years, 
and  yet  no  such  claim  as  the  present  has  ever  been  made.  The 
Act  ought  to  be  construed  against  the  local  authorities  with  the 
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1881        same  strictness  as  a  private  Act  of  Parliament  is  constnied  against 

lifBB       the  promoters.     There  is  no  right  to  lateral  support  for  a  sewer 

^^D^^^  under  the  Metropolitan  Sewer  Acts:  Metrop(^an  Board  of  Works 

v.  Metropolitan  By.  Co,  (1),  and  there  is  no  distinction  in  principle 

between  a  right  to  lateral  and  a  right  to  subjacent  support,  the 

only  difference  between  the  two  being  that  the  obligation  to  pre- 

«.    serve  the  support  may  be  cast  on  different  owners  in  the  two 

cases.    The  334th  section  of  the  Act,  which  contains  the  saving  for 

mines,  shews  that  no  compensation  can  be  awarded  for  in  effect 

obstructing  the  working  of  mines  in  contravention  of  that  section. 

[They  also  cited    Bunn   v.   Birmingham   Canal   Navigaium 

Co.  (2) ;  WhiteJwuse  v.  Wolverhampton  and  Walsall  By,  Co.  (3) ; 

Boderick  v.  Aston  Local  Board  (4) ;  Metropolitan  Board  of  Works 

V.  North  London  By.  Co.  (5)  ;  Caledonian  By.  Co.  v.  Sprot.  (6)] 

Sir  F.  HerscheU,  S.G.,  and  Anstie,  for  Lord  Dudley's  trustees, 
submitted  to  the  judgment  of  the  Court,  admitting  that  they  did 
not  desire  a  judgment  in  their  favour  on  the  question  of  right  to 
support.  (7) 

Jelf  Q.O.,  in  reply. 

Nov.  26.  Bbett,  LJ.  The  parties  have  left  it  to  us  to  say, 
without  regard  to  the  strict  form  in  which  the  questions  are  put 
in  the  special  case  (8),  what  are  their  legal  rights.  The  matters 
in  respect  of  which  the  trustees  of  Lord  Dudley  may  be  said  to 
claim  compensation  are  two : — ^First,  in  respect  of  the  burden  put 
on  them,  by  the  fact  of  a  sewer  authorized  by  the  Public  Health 
Act  being  run  through  their  land,  to  support  that  sewer,  or  rather, 
so  to  deal  with  their  land  as  not  to  take  away  support  from  it ; 
and,  secondly,  in  respect  of  the  risk  of  percolation  from  the 
sewer  into  their  land.  To  the  first  of  these  claims  the  local 
authority  reply  that  the  statute  gives  them  no  right  to  support 
for  the  sewer,  and  the  trustees  no  compensation  for  failing  to 

(1)  Law  Rep.  4  C.  P.  192.  (6)  2  Maoq.  449. 

(2)  Law  Rep.  8  Q.  B.  42.  (7)  See  the  first  paragraph  of  the 

(3)  Law  Rep.  5  Ex.  6.  judgment  of  Denman,  J.,  ante,  p.  88. 

(4)  5  Ch.  D.  328.  (8)  The  meaning  of  the  award  had 

(5)  Johns.  405 ;  28  L.  J.  (Ch.)  909.  been  also  a  matter  of  argument. 
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support  it;  and  to  the  second,  that  percolation,  if  there  be  a  issi 
right  to  support,  oonid  only -arise  from  a  wrongful  act  of  the  i^bb 
trustees  disentitling  them  to  compensation.  OoRPOBAmow 

As  to  the  first  point,  it  is  admitted  that  the  statute  gives  no 
express  right  to  support  for  a  sewer,  but  it  is  said  that  sach  a 
right  must  be  implied,  so  that  tbe  Court  may  take  it  as  read  into 
the  Act.  The  general  rule  on  this  head  of  law  is,  that  where 
the  legislature  gives  power  to  a  public  body  to  do  anything 
of  a  public  character,  the  legislature  means  also  to  give  to  the 
public  body  all  rights,  without  which  the  power  would  become 
wholly  unavailable,  although  such  a  meaning  cannot  be  implied 
in  relation  to  circumstances  arising  accidentally  only.  The 
question  here  arises  in  respect  of  a  sewer  to  be  put  on  or  into 
land.  There  appears  to  be  more  than  a  power  so  to  construct  the 
sewer,  there  is  even  an  obligation  so  to  construct  it.  By  s.  299 
of  the  statute  the  Local  Government  Board  may  insist  on  a  local 
authority  providing  their  district  with  su£Scient  sewers,  and  by 
6. 16,  any  local  authority  may  carry  any  sewer  after  reasonable 
notice  in  writing  to  the  owner  or  occupier  into,  through,  or  under 
any  lands  whatsoever  within  their  districts  Further,  by  s.  15 
there  is  an  obligation  cast  upon  every  local  authority  to  keep  in 
repair  all  sewers  belonging  to  them.  It  is  said,  therefore,  that 
there  is  a  necessary  implication  that  all  the  persons,  on  whose 
land  or  next  to  whose  land  a  sewer  is  constructed,  must  so  use 
his  land  as  not  to  let  the  sewer  down.  Now  if  all  subjacent 
support  may  be  taken  away,  the  sewer  must  inevitably  fall.  But 
it  is  impossible  to  conceive  that  the  legislature  can  have  given 
the  local  authority  a  power  as  against  landowners  to  make  sewers, 
and  an  obligation  in  favour  of  landowners  to  repair  them,  without 
at  tbe  same  time  giving  the  right  to  support.  Without  such 
right  the  power  to  construct  sewers  would  be  illusive,  ridiculous, 
and  wholly  inoperative.  As  to  the  amount  of  support  given,  I  do 
not  think  it  can  be  represented  by  a  mathematical  line  drawn 
from  the  base  of  the  sewer.  The  legislature  must  be  taken  to 
have  dealt  with  the  matter  substantially,  not  mathematically,  so 
that  it  may  be  that  some  space  wider  than  the  width  of  the  sewer 
may  be  required.  The  support  is  given  to  such  an  extent  as 
practical  men  having  experience  in  such  matters  would  deem  to 
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1881       be  required  under  the  term  subjacent  support.    The  difficulty  of 
Ihbe       deciding*what  the  term  includes  is  an  argumentative  not  a  prac- 
OT^TOMYf  **^^  difficulty.    Practically  only  the  owner  through  whose  land 
^ — 7^      the  sewer  is  run  will  be  bound  to  give  the  support 

Brett,  JiJ. 

I  incline  to  the  opinion  that  what  is  known  by  ''lateral 
support  **  is  not  to  be  implied,  but  that  it  is  a  question  which  it  is 
not  necessary  to  decide  in  this  case. 

The  implication  of  the  right  to  subjacent  support  is,  therefore, 
to  be  found  in  the  statute,  unless  there  can  also  be  found  express 
words  to  exclude  it.  We  are  referred  for  such  express  words  to 
s.  175,  which  gives  power  to  purchase  lands,  including,  by  s.  4, 
easements,  and  amongst  them  the  easement  of  support.  This  is 
true,  but  the  possibility  of  a  non-user  of  the  power  is  not  excluded, 
and  there  is  no  obligation  upon  the  local  authority  to  buy  land  or 
easements.  On  the  other  hand  fall  compensation  is  expressly 
given  by  s.  308,  to  any  person  sustaining  damage  by  reason  of 
the  exercise  of  any  of  the  powers  of  the  Act,  although  his  lands 
are  not  purchased.  The  legislature  has  not  been  so  unjust  as  to 
fix  a  burden  on  owners  without  giving  corresponding  compensar 
tion,  either  by  purchase  of  land  by  agreement,  or  by  payment  of 
a  sum  of  money. 

Then  it  is  argued  that  the  compensation  ought  to  be  delayed 
till  the  working  of  the  mines  actually  began.  But  if  compensation 
be  claimed  at  all,  it  must  be  for  prospective  as  well  as  actual 
injury,  and  everything  which  will  happen  must  be  taken  into 
consideration  at  once.  In  the  case  of  ordinary  land,  the  prospec- 
tive injury  is  little  or  none,  but  in  the  case  of  building  land,  if 
there  be  a  prospect  of  the  power  of  building  being  hampered — as 
might  happen  in  the  case  of  cellars  or  undeiground  works-^a 
pecuniary  burden  is  thrown  upon  the  ofmer,  and  he  becomes 
entitled  to  corresponding  pecuniary  compensation;  and  so  here 
in  the  case  of  mining  land,  where  we  have  an  actual  burden  cast 
upon  the  owner,  and  a  tangible  injury  arising  from  the  inability 
to  work  his  mines,  a  corresponding  claim  to  compensation  mani- 
festly arises. 

The  subsidiary  question  as  to  right  of  compensation  for  risk  of 
injury  by  percolation  is  not  one  of  principle,  but  arises  out  of 
the  accidental  circumstances  of  this  case.    On  this  question,  I 
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think  that  it  follows,  from  the  o*bligation  to  support  the  sewer        1881 
being  thrown  npon  the  trustees,  that  there  could  be  no  percola-       ihbb 
tion  for  which  they  could  claim  either  compensation  under  the  ^p^DTOMrf 
statute,  or  damages  by  action ;  for  any  percolation  could  only  be 
caused  by  wrongful  workings  of  their  own. 

I  do  not  see  that  our  decision  here  is  in  any  way  inconsistent 
with  Metropolitan  Board  of  Works  v.  Metropolitan  By.  Co.  (1) 
The  distinction  between  that  case  and  this  is  that  in  that  case  the 
Court  declined  to  draw  the  inference  which  we  draw  here,  because 
there  was  no  such  compensating  clause  in  the  Act  of  Parliament 
(11  &  12  Vict,  a  112)  under  which  the  sewer  was  constructed,  as 
there  is  in  this  Public  Health  Act. 

Cotton,  L.J.  I  think  that  the  legislature,  In  requiring  the 
local  authority  to  make  and  maintain  sewers,  by  necessary  impli- 
cation confers  upon  them  that  right  of  support  which  under 
ordinary  circumstances  is  necessary.  It  is  impossible  to  suppose 
that  the  duty  to  maintain  the  sewers  was  imposed  without  the 
local  authority  being  able  to  prevent  a  landowner  from  rendering 
them  useless.  I  think  that  the  landowner  has  the  obligation 
imposed  upon  him  to  leave  sufScient  earth  to  support  the  addi* 
tional  burden,  if  any,  which  the  sewer  may  cause,  on  the  ground 
that  the  right  of  property  in  any  particular  stratum  carries  with 
it  the  right  to  support  by  subjacent  strata.  The  sections  which 
which  have  been  cited  from  the  Public  Health  Act  do  not  rebut 
this  presumption.  From  s.  26,  which  prohibits  the  imposition  of  a 
surface  weight  only,  it  has  been  argued  that  the  detraction  of 
subjacent  support  is  allowed.  But  I  think  that  that  section  only 
adds  a  summary  remedy.  Then  from  s.  334,  which  provides  that 
nothing  in  the  Act  shall  be  construed  to  extend  to  mines,  it  is 
argued  that  mines  near  a  sewer  may  be  worked  in  any  way  what- 
ever, but  the  latter  part  of  that  section  which  protects  the 
''smelting  of  ores  and  nunerals,"  &c.,  shews  that  the  section  is 
confined  in  its  operation  to  those  clauses  of  the  Act  which  deal 
with  the  prevention  of  nuisances. 

We  were  much  pressed  with  the  argument  that  if  subjacent 
support  is  to  be  implied,  lateral  support  must  be  implied  also ; 

(1)  Law  Rep.  4  C.  P.  192. 
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1881  but  I  do  not  think  that  any  question  of  lateral  support  arises 
In  be  here.  I  do  not  say,  however,  that  the  support  is  to  be  confined  to 
^vDum^  land  lying  exactly  beneath  the  sewer.  Before  the  sewer  was  run 
through  his  land,  the  owner  was  absolute  owner  of  the  whole  soil, 
and  could  take  away  as  much  as  he  pleased,  and  let  down  as  much 
as  he  pleased,  but  as  soon  as  the  sewer  was  run  through  his  land, 
he  lost  that  right.  He  is  therefore  entitled  to  compensation  for 
the  loss  of  these  lower  strata,  the  loss  being  a  damage  caused  by  an 
exercise  of  the  powers  of  the  Act.  With  regard  to  lateral  support 
and  compensation  for  loss  of  adjacent  strata,  it  may  be  that  the 
support  is  given  without  the  corresponding  right  to  compensation, 
or  it  may  be  that  the  difficulty  may  be  solved  by  an  exercise  of 
the  power  to  buy  land  or  to  buy  an  easement,  but  it  is  a  difficulty 
which  does  not  arise  in  the  present  case. 

I  have  nothing  to  add  as  regards  the  case  of  Metropdiian  Board 
of  Works  V.  Metropolitan  By,  Co.  (1)  As  to  Metropolitan  Board  of 
Works  V.  North  London  By.  Co.  (2),  that  case  only  comes  to  this, 
that  a  sewer  authority  is  not  bound,  as  railway  and  other  com- 
panies are,  before  entering  upon  land,  either  to  purchase  it  or 
give  a  bond  for  the  purchase-money. 

I  also  agree  that  there  can  be  no  compensation  for  risk  of 
percolation,  which  could  only  arise  from  unlawful  working. 

LiKDLET,  L.  J.  I  am  of  the  same  opinion.  Prim&  facie  the  local 
authority  acquire  a  right  to  support  for  the  sewers,  but  it  is  put 
ingeniously  in  argument  that  they  may  acquire  the  right  from 
time  to  time  as  they  may  have  occasion  for  it,  and  that  inasmuch 
as  in  ninety-nine  cases  out  of  a  hundred  they  would  not  require 
support,  the  legislature  has  left  them,  in  the  original  construction 
of  the  sewers,  to  run  the  risk  of  not  being  able  to  purchase  it  in 
time.  I  think,  however,  that  the  right  to  support  accrues  at  the 
very  moment  that  the  sewer  is  constructed.  This  follows  from  the 
necessity  of  the  case,  and  Metropolitan  Board  of  Works  v.  Metro- 
pcliian  By.  Co.  (1)  is  no  authority  to  the  contrary. 

Bather  a  difficult  question  arises  on  s.  334.  It  is  put  that  that 
section  authorizes  the  uncontrolled  working  of  mines,  and  no 
doubt  the  first  part  of  the  section  logically  goes  that  length,  and 

(1)  Law  Bep.  4  0.  P.  192.  (2)  John.  406 ;  28  L.  J.  (Ch.)  909. 
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even  farther,  for  logically  it  prohibits  the  taking  of  mines  by  1881 
purchase,  but  ^hen  the  second  part  of  the  section  is  considered,  it  i^be 
is  clear  that  the  whole  section  applies  to  nuisances  only.  ot^:^dley*^ 

Brett,  L J.    I  take  the  same  view  of  s.  334. 

Appeal  dismissed. 

Solicitor  for  Corporation  of  Dudley:   G.  8.  Wannington^  for 
E,  M.  Warmington^  Dudley. 

Solicitors  for  Lord  Dudley's  Trustees:  Benlow,  SaltweU,  & 
Tryon. 

V.  E.  H. 


THE  BANBURY  URBAN  SANITARY  AUTHORITY,  Appkllakts  ;  PAGE,      />w.  19. 

Respondent. 

Local  Government  AcU—Fublic  Eealik  Act,  1875  (38  A  39  Vict.  c.  65),  8.  47 
— Nuisance  hy  keeping  Swine — Absence  of  Injury  to  ffecUth. 

It  is  an  offence  under  the  Public  Health  Act,  1875,  s.  47,  to  keep  swine  so  as 
to  be  a  "  nuisance  "  in  the  common  law  meaning  of  the  term.  It  is  not  necessary 
to  such  offence  that  there  should  be  any  injury  to  health. 

Case  stated  by  justices,  the  facts  of  which  were  in  substance  as 
follows : — 

An  information  had  been  laid  against  the  respondent  by  the 
appellants  under  the  47th  section  of  the  Public  Health  Act,  1875, 
(38  &  39  Vict.  c.  55),  for  keeping  swine  so  as  to  be  a  nuisance  to 
a  certain  person  who  resided  near  the  premises  where  they  were 
kept.  At  the  hearing  before  the  magistrates,  eyidence  was 
adduced  shewing  that  the  swine  were  kept  by  the  respondent 
so  as  to  produce  extremely  offensive  effluvia  and  substantial 
annoyance  to  the  said  person  and  his  household,  but  it  was  not 
proved  that  any  injury  to  health  was  likely  to  result.  The  magis- 
trates in  the  absence  of  proof  that  the  nuisance  was  injurious  to 
health  refused  to  convict,  and  dismissed  the  information. 

The  question  for  the  Court  was,  whether  it  was  necessary  for 
the  appellants  to  prove  as  part  of  their  case  not  only  that  a 


ISvi*^ 
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l$si       ttuisance  was  cansed  in  the  ordinary  sense  of  the  word,  but  also 
IU)(«VKY     that  snoh  nuisanoe  was  injurious  to  health. 

^  /e(/*,  Q.C.  (Olen,  with  him),  for  the  appellants,  contended  that 

the  word  '^  nuisance  "  in  the  section  included  anything  that  would 
be  a  nuisance  at  common  law.    He  cited  Oreai  Western  By.  Go. 
V.  Bishop  (1)  ;  Mcdton  Board  of  Health  v.  Malton  Manure  Co.  (2) 
The  respondent  did  not  appear. 

(fitovE,  J.  This  section  contains  a  specific  provision  against 
keeping  swine  in  a  dwelling-house  or  so  as  to  be  a  nuisance  to 
any  person.  There  is  nothing  said  about  injury  to  health.  In 
some  tif  the  other  sections  of  the  Act  nuisances  injurious  to 
health  are  dealt  with,  and  in  the  case  of  such  nuisances  the  certi- 
ficate of  medical  men  is  required  before  proceedings  are  taken. 
There  is  nothing  of  the  sort  in  this  section.  It  appears  to  me 
that  the  word  '' nuisance"  here  is  used  in  the  ordinary  legal 
sense,  and  includes,  in  addition  to  matters  injurious  to  health, 
matters  substantially  ofiensive  to  the  senses.  The  decision  of 
the  justices  must  be  reversed,  and  the  case  remitted  to  them. 

Lopes  and  Bowen,  JJ.,  concurred. 

Case  remitted  to  the  magistrates. 
Solicitors  for  appellants :  Mackeson  &  Co.,  for  KUhy  &  Mace. 

(1)  Law  Rep.  7  Q.  B.  550.  (2)  4  Ex.  D.  302. 

E.L. 
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THE  GUARDIANS  OP  THE  POOR  OF  THE  SUNDERLAND  UNION,         1881 
Appkllasts;  THE  CLERK  OF  THE  PEACE  FOR  THE  COUNTY  _^- 1^ 
OF  SUSSEX,  Respondent. 

Poor  Law — Settlement  hy  Eesidence^Farish —  Union  ^39  <fe  40  Vict.  c.  61, «.  34. 

A  person  resided  in  parish  A.  for  a  term  of  three  years  which  expired  before  the 
passing  of  39  &  40  Vict.  c.  61,  in  such  manner  and  under  such  circumstances  in 
each  of  such  years  as  would  render  him  irremoveable.  He  then  left  parish  A. 
and  went  to  reside  in  parish  B.  in  the  same  union,  from  which  he  continued 
irremoveable  down  to  a  date  subsequent  to  the  passing  of  the  said  Act : — 

ffeld,  that  he  had  not  acquired  a  settlement  in  parish  A.  under  39  &  40  Vict. 
c  61,  8.  34. 

Special  case  stated  under  12  &  13  Vict.  c.  45,  on  appeal  to 
the  quarter  Bessions  for  the  county  of  Sussex  against  an  order  of 
justices,  adjudging  the  settlement  of  one  Philip  King  to  be  in  the 
parish  of  Sunderland  in  the  Sunderland  Union. 

The  facts  were  in  substance  as  follows : — 

The  order  was  based  upon  the  birth  settlement  of  the  said 
Philip  King,  and  it  was  agreed  that  the  order  was  to  be  confirmed 
unless  it  could  be  shewn  that  he  was  settled  elsewhere. 

On  or  about  the  1st  of  July,  1864,  the  said  Philip  King  went 
to  reside  in  the  township  of  Stockton-upon-Tees  in  the  Stockton 
Union,  and  continued  to  reside  in  such  township  during  the  term 
of  three  years  and  more,  namely,  until  the  month  of  July»  1870,  in 
such  manner  and  under  such  circumstances  in  each  of  such  years 
as  in  accordance  with  the  several  statutes  in  that  behalf  would 
have  rendered  him  irremoveable. 

In  the  month  of  July,  1870,  the  said  Philip  King  ceased  to 
reside  in  the  said  township  of  Stockton-upon-Tees  and  imme- 
diately thereupon  went  to  reside  in  the  township  of  Middles- 
borough  which  then  formed  part  of  the  said  Stockton  Union.  He 
resided  there  continuously  till  December,  1S72,  when  he  enlisted 
in  the  army.  Seven  days,  or  thereabouts,  after  so  enlisting  he 
bought  his  discharge  from  the  army  and  immediately  returned  to 
Middlesborough  and  resided  there  continuously  till  March,  1873, 
when  he  again  enlisted  and  served  in  the  army  till  July,  1878. 

In  the  month  of  July,  1878,  he  was  discharged  from  the  army 
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1881  and  immediately  thereupon  went  to  reside  in  the  township  of 
Guardians  of  Stockton-upon-Tees  and  there  resided  continnously  till  the  month 
SuNDBiLAND  ^£  Novomber,  1878,  when  he  again  enlisted  in  the  army,  in  which 
Clerk  of  the  he  served  till  the  1st  of  July,  1880.    On  that  day  he  was  found 

Peace  iob  ^  ■' 

Sussex,      guilty  of  certain  offences  by  a  court  martial  at  Shorncliffe  Camp, 

and  sentenced  to  be  imprisoned  for  336  days,  and  to  be  discharged 

from  the  service.    While  undergoing  his  sentence  in  Lewes  Gaol 

he  was  certified  to  be  insane,  and  was  removed,  in  pursuance  of 

a  warrant  from  the  Secretary  of  State,  to  the  lunatic  asylum 

at  Hay  ward's  Heath,  in  the  county  of  Sussex,  where  he  was  still 

confined. 

By  an  order  of  the  Local  Government  Board,  dated  the  1st  of 
June,  1875,  the  township  of  Middlesborough  was  separated  from 
the  Stockton  Union,  and  together  with  certain  other  parishes 
formed  into  a  separate  union  under  the  name  of  the  Middles- 
borough  Union. 

The  question  for  the  Court  was,  whether  the  said  Philip  King 
was  settled  in  the  township  of  Stockton-upon-Tees  by  reason  of 
his  residence  there  or  not. 

(?76n,  for  the  appellants.  The  lunatic  has  acquired  a  settle- 
ment by  residence  in  the  township  of  Stockton  under  39  &  40 
Vict.  c.  61,  s.  34.  He  resided  for  more  than  three  years  in  such 
township,  and  although  his  residence  in  Stockton  was  broken 
before  the  passing  of  the  Act  the  case  is  not  governed  by  the 
decision  in  Beg.  v.  ChMrdians  of  Ipsvneh  (1)  because  his  status 
of  irremoveability  continued  until  after  the  passing  of  the  Act, 
inasmuch  as  the  period  during  which  he  was  serving  in  the  army 
does  not  count  (see  Beg.  v.  Eartfidd  (2)  ),  and,  the  township  of 
Middlesborough  being  in  the  Stockton  Union,  residence  in  Mid- 
dlesborough was  for  the  purpose  of  irremoveability  the  same  as 
residence  in  Stockton :  24  &  25  Vict.  c.  55,  s.  1.  The  ground  of 
the  decision  as  stated  in  Reg,  v.  Ouardicms  of  Ipswich  (1)  was 
that  the  status  of  irremoveability  had  ceased  to  exist  before  the 
passing  of  the  Act.  This  case  is  governed  by  the  decision  in 
Beg.  V.  Ouardians  of  Brampton.  (3)     It  was  there  held  that, 

(1)  2  Q.  B.  D.  269.  (2)  21  L.  J.  (M.C.)  66. 

(3)  8  Q.  B.  D.  479. 
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where  a  person  had  completed  the  period  of  residence  required  by       1881 

s.  34  before  the  passing  of  the  Act  but  continued  to  reside  in  the  ouabdians  of 

nnion  in  receipt  of  relief  till  the  passing  of  the  Act,  he  acquired  a  Scndkland 

settlement  because  the  status  of  irremoveability  continued.    The  Clerk  of  the 

'  Peaob  fob 

case  of  Guardians  of  Fhrnesgaie  y.  QuatdiaiM  of  West  Ham  (1)  is      Sussex. 

distinguishable  from  the  present  case.    In  that  case  it  was  sought 

to  put  together  periods  of  residence  in  different  parishes  to  make 

up  the  requisite  period  of  three  years,  and  the  Court  held  that 

that  could  not  be  done  because  there  was  no  such  thing  as  union 

settlement ;  but  settlement'  under  39  &  40  Vict.  c.  61,  s.  34,  was 

parochial  as  under  previous  statutes.     Here,  there  was  three 

years'  residence  in  the  township  of  Stockton,  and  what  is  sought  to 

be  established  is  not  a  union  settlement  but  a  parochial  settlement 

in  the  township  of  Stockton.    The  decision  in  Beg.  v.  Ouardians 

of  Jpguneh  (2)  is  inconsistent  with  the  view  taken  by  the  Court 

in  Westbury'On-Severn  y*  Barrowin-FumeBS  (3)  and  cannot  be 

considered  as  a  bindmg  authority.     It  is  contended  that  the 

34th  section  must  be  construed  as  having  a  retrospective  effect, 

and  therefore  the  lunatic  acquired  a  settlement  by  reason  of  his 

three  years*  residence  in  the  township  of  Stockton  before  the 

passing  of  39  &  40  Vict.  c.  61. 

Pdand,  for  the  resf^ondent.     This  case  is  governed  by  the 

decision  in  Beg.  v.  Ouardians  of  Ipswich.  (2)     It  is  quite  clear 

that  that  decision  would  have  applied  if  the  pauper  instead  of 

removing  to  a  parish  in  the  same  union  had  gone  to  a  parish  in  a 

different  union.    The  fact  that  the  parish  to  which  he  went  was 

in  the  same  union  preserved  his  status  of  irremoveability  by 

virtue  of  24  &  25  Vict.  c.  55,  s.  1,  but  that  is  immaterial  for  the 

purposes  of  settlement.    The  decision  in  Ouardians  of  Plomesgate 

y.  Otuirdians  of  West  Ham  (1)  is  conclusive  to  shew  that  it  is  not 

permissible  to  add  the  residence  in  one  parish  to  the  residence  in 

another  parish  in  the  same  union  for  the  purposes  of  a  settlement, 

which  is  what  the  appellants  really  seek  to  do  here.    The  present 

point  was  not  raised  in  the  case  of  Beg.  v.  Brampton  Union.  (4) 

The  Court  there  assumed  that  the  residence  was  all  in  the  same 

parish,  the  special  case  not  stating  the  contrary.    The  case  of 

(1)  6  Q.  B.  D.  576.  (3)  3  Ex.  D.  88. 

(2)  2  Q  B.  D.  269.  (4)  3  Q.  B.  D.  479. 
Vol.  Yin.                                        I  2 
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1881  Wesibury-OfhSevem  v.  Barrow-inrFwrness  (1)  has  no  application  to 
aTTAimTAva  n^  the  prosont  case.  |It  turned  on  the  language  of  the  35th  section^ 
SOTDKRLAin)  m^^  Jij^Q  Court  expressly  said  that  they  did  not  question  the 
CuEBK  OF  THE  judgment  in  Beg.  v.  Guardians  of  Ipswich.  (2) 

Sussex.  [He  also  cited  Beg.  y.  Ahergavenny  Union.  (3)] 

Qlen,  in  reply. 


Gboye,  J.  It  appears  to  me  that  this  case  is  concluded  by 
the  decisions  in  the  cases  of  Beg.  v.  Chiardians  of  Ipswich  (2) 
and  Ouardians  of  Plomesgaie  v.  Chiardians  of  West  Earn  (4)  taken 
together.  The  question  is  whether  by  reason  of  the  provisions  of 
the  34th  section  of  39  &  40  Yict.  c.  61,  the  lunatic  haying  resided 
for  the  period  of  three  years  in  the  township  of  Stockton  previously 
to  the  passing  of  the  Act,  and  having  continued  to  reside  in  the 
same  union,  though  not  in  the  same  parish,  after  the  passing  of 
the  Act,  he  not  only  retained  his  status  of  irremoveability,  bat 
acquired  a  settlement  in  the  parish  of  Stockton.  Now,  the  case 
of  Beg.  y«  Chiardians  of  Ipswich  (2)  decides  that  a  person  who 
has  resided  in  a  parish  for  three  years,  bat  whose  residence  there 
has  ceased  before  the  passing  of  the  Act,  does  not  acquire  a  settle- 
ment under  the  34th  section.  That  case  would  not  be  conclusive, 
if  residence  in  any  parish  of  the  union  would  be  su£Scient  to  keep 
up  the  residence,  not  only  for  the  purpose  of  preserving  the  status 
of  irremoveability,  but  also  for  the  purpose  of  giving  the  settle- 
ment. But  the  case  of  Chiardians  of  Plomesgaie  v.  Chiardians  of 
West  Ham  (4)  decides  that,  though  residence  in  another  parish  in 
the  same  union  is  sufficient  for  the  purpose  of  preserving  the  status 
of  irremoveability,  it  is  not  sufficient  for  the  purpose  of  acquiring 
a  settlement  It  was  argued  that,  because  by  the  provisions  of 
24  &  25  Yict.  c.  55,  s.  1,  residence  in  two  parishes  of  the  same 
union  is  for  the  purpose  of  irremoveability  the  same  as  residence 
in  one  parish,  therefore,  where  the  residence  of  three  years  before 
the  Act  is  continued  in  another  parish  in  the  same  union,  the  case 
must  be  treated  for  the  purpose  of  settlement  as  if  there  had  been 
no  break  in  the  residence.    That  contention  seems  to  me  to  be 

(1)  8  Ex.  D.  88.  (3)  6  Q.  B.  D.  31. 

(2)  2  Q.  B.  D.  269.  (4)  6  Q.  B.  D.  676. 
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inconsistent  with  the  decision  in  the  case  of  Ghtardians  ofPIomes-       1881 
ffoU  V.  Guardians  of  West  Earn.  (1)     It  was  very  ingeniously  guabduns  of 
aigned  that  the  Court  could  not  have  meant  in  the  case  of  Sundbrlahd 
Beg.  V.  Ouardians  of  Ipswich  (2)  to  hold  that  the  settlement  was  Olbbx  ov  the 
not  obtained  by  a  residence  ending  before  the  passing  of  the  Act      Sussex. 
when  the  status  of  irremoveability  continued.    But,  as  the  case 
of  Ouardians  of  Plomesgate  v.  Ouardians  of  West  Earn  (1)  has 
decided  that  the  residence  for  the  purpose  of  settlement  must  be 
in  the  same  parish,  we  cannot  decide  in  the  appellants'  favour, 
without  really  overruling    the   case  of  Reg.  v.    Ouardians  of 
Ipswich.  (2)    For  these  reasons  I  think  our  judgment  must  be  for 
the  respondent. 

BowEH,  J.  I  am  of  the  same  opinion.  The  decision  in  the 
Cfuardians  of  Plomesgate  v.  Ouardians  of  West  Ham  (1)  is  binding 
upon  us,  and  the  case  appears  to  me  to  have  been  correctly  decided. 
The  enactment  of  the  1st  section  of  24  &  25  Yict.  c.  55,  to  the 
effect  that  residence  in  any,  part  of  the  union  shall  have  the  same 
effect  as  continued  residence  in  the  same  parish,  has  reference  only 
to  the  provisions  of  the  particular  section  dealing  with  irremove- 
ability. It  appears  to  me  that  putting  the  cases  of  Beg.  v. 
Ouardians  oflpsunch  (2)  and  Ouardians  of  Plomesgate  v.  Ouardians 
of  West  Ham  (1)  together  the  argument  for  the  appellant  must 
fail.  It  was  argued  that  the  case  of  Beg.  v.  Chiardians  of 
Ipswich  (2)  was  not  conclusive  as  to  the  effect  of  the  34th  section 
of  39  &  40  Yict.  c.  61,  in  a  case  such  as  this  where  there  was  only 
a  break  of  residence  in  the  parish,  but  the  status  of  irremoveability 
still  continued.  This  contention  turns  on  a  minute  criticism  of 
the  language  used  by  Cockburn,  C.  J.,  and  Mellor, ,  J.,  in  that  case. 
It  is  true  that  they  point  out  in  their  judgments  that  the  argu- 
ment for  the  respondent  in  that  case  would  involve  the  result  that 
there  would  be  a  settlement  although  the  status  of  irremoveability 
had  been  long  since  destroyed.  That  observation  was,  no  doubt, 
well  founded  with  reference  to  the  construction  of  the  section  in 
that  case,  but  it  must  be  remembered  that  the  34th  section  of 
39  &  40  Vict.  c.  61,  is  an  enactment  dealing,  not  with  irremove- 
ability, but  with  settlement.    It  appears  to  me  that  to  say  that 

(1)  6  Q.  B.  D.  576.  (2)  2  Q.  B.  D.  269. 
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1881       the  decision  in  the  case  of  Reg.  v.  Quardians  of  Ipswieh  (1)  is 

GcABDiANs  OF  Qot  to  applj  whcro  there  has  been  a  cessation  of  the  residence 

Sunderland  |^  ^j^^  parish  before  the  Act,  because  the  status  of  irremoToabaity 

Clerk  of  the  continues,  is  to  forget  that  the  section  applies  to  the  acquisition 
Peace  FOR  /  f  /^^  ,  .i. 

Sussex,      of  a  settlement  and  not  to  the  status  of  irremoveabuity. 

For  these  reasons  I  think  our  judgment  must  be  for  the  re- 
spondent. 

Judgment  for  the  respondent. 

Solicitors  for  appellants :  Shum,  Crossmany  dk  Co,,  for  Kidson, 
Son,  &  McKenzie. 
Solicitor  for  respondent :  Solicitor  to  the  Treasury. 

E.  L. 


A^<W'  28-  KING  V.  SPURR. 

Negligence — LiaMity  of  Proprietor  of  Cah  for  Negligence  of  Driver — Horse 
provided  hy  Driver — Metropolitan  Hackney  Carriages  Acts  (1  cfc  2  Wm.  4, 
c.  22),  88.  6,  20,  23—6  &  7  Vict.  c.  86,  88. 10,  21,  24,  28,  35. 

The  plaintiff's  cart  and  pony  were  injured  by  a  cab  plying  in  the  streets  of 
London,  owing  to  the  negligence  of  the  cab-driver.  The  defendant  was  proprietor 
of  the  cab  and  licensed  to  ply  it  for  hure.  He  had  let  the  cab  to  the  driver  for 
a  weekly  payment,  the  horse,  harness,  and  whip  being  provided  by  the  driver 
vnih  whom  the  defendant  had  nothing  to  do  beyond  receiving  money  from  him : — 

ffeldj  that  under  the  circumstances  there  was  nothing  in  the  Metropolitan 
Hackney  Carriage  Acts  (1  &  2  Wm.  4,  c.  22,  and  6  &  7  Vict.  c.  86),  to  make 
the  defendant  liable  for  the  negligence  of  the  driver. 

Fowles  V.  Eider  (6  E.  &  B.  207),  and  Venahles  v.  Smith  (2  Q.  B.  D.  279) 
•considered. 

Appeal  by  motion  for  a  new  trial  from  the  decision  of  the 
deputy  judge  of  the  County  Court  for  Surrey, 

The  action  was  to  recover  damages  for  injury  to  the  plaintiflTs 
pony  and  cart  in  Camberwell^  through  the  negligent  driving  of  a 
cab  belonging  to  the  defendant.  It  appeared  that  the  defendant, 
who  was  a  cab  proprietor  at  Blackfriars  Boad,  was  the  licensed 
owner  of  the  cab,  which  was  let  on  hire  to  Manock,  the  driver,  for 
a  weekly  payment  of  lOd.  The  horse,  harness,  and  whip  did  not 
belong  to  the  defendant,  but  were  provided  by  Manock,  and  the 

(1)  2  Q.  B.  D.  260. 
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defendant  had  nothing  to  do  with  Hanock  beyond  receiving  the       1881 
weekly  payment  from  him.  King 

The  jndge  nonsuited  the  plaintiff,  on  the  ground  that  there  was       sp^ 
nothing  to  shew  that  Manock  was  the  defendant's  servant.    A 
rule  to  shew  cause  why  there  should  not  be  a  new  trial  on  the 
ground  of  misdirection  was  granted  by  this  Court. 

Nov.  7,  8.  Lamaison,  for  the  defendant,  appeared  to  shew 
cause,  but  was  stopped. 

Macrae,  in  support  of  the  rule.  Admitting  that  at  common 
law  the  relation  of  master  and  servant  did  not  exist  between  the 
cab-driver  and  the  defendant;  the  cases  of  Powlea  v.  Eider  (1), 
and  VenahUs  y.  Smith  (2),  must  be  taken  to  have  decided  that 
the  statutes  relating  to  hackney  carriages  make  the  proprietor 
responsible  for  the  acts  of  the  driver,  for  the  obvious  reason  that 
the  drivers  are  not  in  a  position  to  pay  damages.  The  enactments 
upon  which  those  cases  proceeded  are,  1  &  2  Wm.  4,  c.  22,  ss.  6, 20 ; 
and  6  &  7  Vict  c.  86,  ss.  9, 10,  21,  24,  28,  and  85.  In  Fatder  v. 
Lock  (3),  the  responsibility  of  cab  proprietors  as  above  stated  is 
not  disputed.  Their  responsibility  in  summary  proceedings  under 
6  &  7  Vict  c.  86,  s.  28,  could  not  be  avoided  by  a  defence  like 
the  present  It  is  as  owner  of  the  cab,  and  not  of  the  horse 
drawing  it,  that  the  proprietor  is  placed  under  the  control  of 
the  Acts. 

Lamaisan,  for  the  defendant,  referred  to  16  &  17  Vict.  c.  33, 

8. 1 ;  and  32  &  33  Vict  c.  115,  s.  8. 

Cur.  adv.  wit. 

Nov.  28.  Gboye,  J.  This  was  a  rule  calling  on  the  defendant 
to  shew  cause  why  there  should  not  be  a  new  tried,  in  an  action 
tried  before  the  deputy  judge  of  the  County  Court  for  Surrey, 
who  nonsuited  the  plaintiff. 

The  case  was  argued  before  me  and  my  Brother  Bowen,  and 
we  took  time  to  consider  our  decision.  It  has  presented  consider- 
able difficulty,  a  difficulty  which  we  should  not  have  experienced 
if  no  similar  case  had  previously  arisen,  but  which  has  been 
caused  by  two  reported  cases,  Powles  y.  Eider  (1),  and  Yemtles 

(1)  6  E.  &  B.  207.  (2)  2  Q.  B.  D.  279. 

(3)  Law  Rep.  7  0.  P.  272. 


GroTe,  J. 
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1881  Y.  Smith.  (1)  The  facts  in  the  present  case  were  as  follows : — 
King  [The  learned  judge  referred  to  the  eyidence,  the  effect  of  which 
Sfubb.  ^^  "^^^  already  stated,  and  continned,]  We  gather  from  these 
facts  that  there  was  nothing,  apart  from  the  statutes  relating  to 
hackney  carriages,  to  make  the  driyer  the  servant  of  the  pro- 
prietor ;  and  it  remained  for  us  to  consider  these  Acts,  and  to  say 
whether  the  legislature  must  be  taken  to  have  created  the 
relation  of  master  and  servant  between  cab  proprietors  and 
drivers.  After  considerable  hesitation,  we  have  come  to  the 
conclusion  that  we  are  unable  to  say  that  the  county  court  judge 
was  wrong.  If  we  consider  the  position  of  the  parties  without 
reference  to  any  Act  of  Parliament,  it  appears  undoubtedly  to  be 
that  of  bailor  and  bailee,  and  not  of  master  and  servant,  for  the 
defendant  had  nothing  to  do  with  the  driver  beyond  receiving  a 
weekly  payment  from  him,  and  it  was  impossible  for  the  defendant 
to  exercise  any  control  of  a  master  over  the  driver.  But  the 
plaintiff's  counsel  argued  that  since  Powles  v.  Hider  (2),  and 
VendUes  v.  Smiih  (1),  it  must  be  taken  to  be  established  law  that 
the  relation  of  master  and  servant  existed  between  a  cab  pro* 
prietor  and  the  driver,  and  if  the  facts  in  those  cases  were  the 
same  as  in  the  present  one  we  should  be  bound  to  follow  them. 
But  there  is  a  very  significant  distinction.  In  Powles  v.  Hider  (2), 
both  cab  and  horses  belonged  to  the  proprietor,  and  the  cabman 
paid  so  much  a  day  for  the  use  of  them,  and  this  circumstance  is 
referred  to  by  Lord  Campbell  in  his  judgment.  There  is  a  great 
difference  between  this  and  the  case  where  a  man  hires  only  the 
cab  and  provides  the  horses  himself.  The  difficulty  is  really  not 
in  the  facts  of  Powles  v.  Eider  (2),  but  in  the  language  used  by 
the  judges.  Lord  Campbell  in  his  judgment  says  that,  if  the 
defendant's  argument  that  the  driver  must  be  considered  as  the 
bailee  of  the  cab  and  horses  were  right,  the  driver  could  not 
render  the  defendant  liable  on  any  contract  into  which  he  entered 
for  the  use  of  the  cab,  and  proceeds, ''  But  looking  to  the  position 
of  the  proprietor,  and  the  driver  of  a  cab,  under  the  circumstances 
proved,  and  to  the  Acts  of  Parliament  which  regulate  their 
respective  duties,  we  are  of  opinion  that  the  driver  is  to  be  con- 
sidered the  servant  or  agent  of  the  proprietor,  with  authority  to 
(1)  2  Q.  B,  D.  279.  .  (2)  6  B.  &  B.  207. 
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fnter  into  contracts  for  the  employment  of  the  cab  on  which        I88I 
the  proprietor  is  liable.    There  can  be  no  donbt  that  this  would       kiho 
be  80,  if  the  driyers  were  engaged  at  fixed  wages,  accounting  to      g,!J^ 
tie  proprietor  for  all  the  earnings  of  the  cab.    Bat  must  not  the 
Bctoal  arrangement  between  them  be  equally  considered  a  mode 
by  which  the  proprietor  receiTes  what  may  be  estimated  as  the 
areiage  earnings  of  the  cab,  minus  a  reasonable  compensation  to 
the  driver  for  his  labour  ?"    If  the  judgment  had  stopped  there, 
it  would  not  have  affected  the  present  ease,  but  Lord  Campbell 
farther  on  says,  "The  Acts  of  Parliament  referred  to  always 
r^rd  the  proprietor  and  driver  of  the  hackney  cab  as  employer 
and  employed,  or  master  and  servant,  and  clearly  contemplate 
that  the  party  who  engages  the  cab  under  the  care  of  the  driver, 
shall  have  a  remedy  against  the  proprietor.'' 

We  do  not  take  so  wide  a  view  of  the  operation  of  these  Acts 
A)  Lord  Campbell  does,  and  the  part  of  his  judgment  which  holds 
that  the  proprietor  must  be  taken  to  receive  the  earnings  of  the 
cab,  suggests  that  he  was  applying  to  the  case  the  common  law 
relation  of  the  parties.  Here  the  facts  do  not  admit  any  contention 
that  at  common  law  the  relation  of  master  and  servant  existed, 
and  I  donbt  whether  the  Court  in  Pawles  v.  Hider  (1)  would  have 
decided  as  they  did  if  they  had  had  before  them  as  a  fact  that 
the  cab-driver  was  not  in  the  service  of  the  proprietor.    The  pro-* 
visions  of  6  &  7  Vict.  c.  86,  s.  21,  which  require  the  proprietor  to 
retain  in  his  possession  the  driver's  licence ;  s.  28  which  makes 
him  liable  for  fines  or  damages  payable  by  the  drivers ;    and 
&  35  which  requires  him  to  produce  the  driver  in  case  of  com- 
plaint^  are  consistent  with  the  non-existence  of  the  relation  of 
master  and  servant.    The  liability  under  s.  28  to  pay  compensation 
not  exceeding  lOZ.,  may  be  used  as  an  argument  on  either  side. 
If  the  Metropolitan  Hackney  Carriage  Acts  intended  in  all  cases 
to  make  the  proprietor  responsible  for  the  driver,  as  a  master  for 
his  servant,  this  could  have  been  done  in  a  sentence,  and  an  enact- 
ment making  him  liable  in  summary  proceedings  would  have 
been  differently  worded  and  have  only  fixed  the  limit.     Vendblea 
T.  Smith  (2)  throws  no  additional  light  upon  the  question,  for  it 
proceeded  entirely  upon  Powles  v.  Hider.  (1) 

(1)  6  E.  &  B.  207.  (2)  2  Q.  B.  D.  279. 
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1881  I  will  now  read  the  judgment  of  my  Brother  Bowen  who  is 

Knro       nnable  to  be  present. 


V. 

SruBR. 


BowEi^y  J.  Owing  to  an  unexpected  duty  which  has  called  me 
this  morning  to  another  Court,  I  am  unable,  as  I  had  intended,  to^ 
be  present  during  the  delivery  of  my  Brother  GroTe*8  judgment,, 
and  to  supplement  it  by  an  oral  judgment  of  my  own.  I  can 
only  add  a  few  words  to  explain  generally  the  grounds  on  which 
I  concur  in  his  decision. 

Putting  statutes  aside,  the  relation  in  this  case  of  the  proprietor 
and  driver  of  the  cab  would  be  simply  that  of  bailor  and  bailee* 
Ought  we  to  say  that  the  learned  judge  below  is  wrong  in  holding 
such  still  to  be  their  true  relation,  the  Act  of  Parliament  notwith- 
standing ?  Only — so  it  seems  to  me — if  as  a  matter  of  law,  the 
Act  of  Parliament  of  necessity  and  under  all  circumstances,  has 
created  between  proprietor  and  driver  the  relation  of  master  and 
servant 

Has  the  Act  of  Parliament  done  so  in  express  terms?  No* 
Has  it  done  so  by  necessary  implication  ?  To  hold  this  would  be 
to  read  a  new  section  into,  and  engraft  it  upon,  the  Act  It  is 
true  that  the  Act  of  Parliament  uses  in  several  places  the  terms 
**  service  '*  and  ''employment,"  but  it  uses  them,  I  think,  as  suGB- 
ciently  descriptive,  for  the  purposes  only  of  the  construction  of 
the  Act,  of  the  relation  of  the  two  persons,  and  not  with  the 
object  of  enacting  that,  for  all  purposes  outside  the  Act,  such 
is  to  be  always  their  relation.  And,  indeed,  in  many  cases  the 
effect  of  the  Act,  taken  in  connection  with  the  circumstances,  is 
in  my  opinion  to  bring  abbnt  this  very  relation.  I  go  further. 
I  think  that  there  is  a  prima  facie  presumption  that  such  is  tbeir 
relation,  in  consequence  of  the  respective  positions  in  which  the 
Act  of  Parliament  has  placed  the  proprietor  on  the  one  hand^  and 
the  driver  on  the  other. 

.  But  to  say  that  in  all  circumstances  the  Act  of  Parliament  as  a 
matter  of  law  necessarily  creates  such  a  relation^  is  to  go,  in  my 
opinion,  too  far,  and  to  make  Acts  of  Parliament,  not  to  interpret 
them.  The  embarrassment  I  have  felt  arises  really  from  the 
previous  decisions  of  this  Court,  in  which  (though  not  strictly 
obliged  to  do  so  as  a  basis  for  their  decisions).  Lord  Campbell  and 
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Cockbon),  C.J.,  do  in  my  opinion,  employ  language  wLieli  puts        1881 
forward  this  proposition  in  its  extreme  form.    It  does  not,  perhaps,       ktng 
follow  that  they  would  have  used  expressions  so  wide,  had  the      gp^R. 
ease  before  them  been  such  as  to  suggest  the  expediency  of  laying 
down  the  principle  in  a  less  broad  shape.    The  judgment  in  both 
cases  can  be  supported  by  adopting  the  yiew  which  I  have  above 
expressed  of  the  true  effect  of  the  Act  of  Parliament^  and  upon 
consideration  I  think  that  we  are  not  disregarding  their  judg- 
ments, but  only  qualifying  the  expressions  with  which  they  have 
accompanied  their  judgments,  in  holding  that  in  the  present  in- 
stance the  county  court  judge  was  reasonably  entitled  to  come 
to  the  decision  at  which  he  has  arrived. 


Solicitor  for  plaintiff:  /.  W.  Few. 
Solicitor  for  defendant :  Crajler. 


Rule  discharged. 


A.  P.  S. 


WALKER  V.  MATTHEWS.  ^br.  16. 


Sale  of  Goods^Felony — Sale  of  stden  Beasts  in  Market  ovtri—  Conviction  of 
Thief— Bestitution — Claim  by  Purchaser  against  Owner  for  costs  of  keying 
the  Beasts, 

The  bond  fide  purchaser  of  stolen  beasts  sold  in  market  overt,  cannot,  in 
answer  to  a  claim  for  them  by  the  original  owner  after  the  conviction  of  the 
thief,  connter-claim  for  the  cost  of  their  keep  while  the  beasts  were  in  the 
possession  of  the  purchaser,  for  they  were  his  own  property  until,  on  the 
conviction,  the  property  revested  in  the  original  owner. 

Appeal  from  the  Huntingdon  County  Court. 

The  plaintiff  sued  for  the  delivery  of  two  cows  and  two  calves 
belonging  to  him,  valued  at  45/.,  and  for  special  damages  caused 
by  their  detention. 

The  defendant  counterclaimed  in  respect  of  the  keep  of  the 
cows  and  calves  during  the  time  they  had  been  in  his  possession, 
and  also  for  money  paid  and  expenses  incurred  in  respect  of 
them  respectively,  151.  Ids,,  after  allowing  for  the  value  of  the 
milk  of  the  cows. 

At  the  trial  before  the  county  court  judge  and  a  jury,  it 
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1881  appeared  that  on  'the  7th  of  June,  1880,  the  two  cows,  then  in 
Yfj^ijg^xR  ^^»  ^®^®  stolen  from  the  plaintiff's  field.  On  the  llth  of  June, 
J'  the  thief  having  driven  them  thirty  miles,  sold  them  in  market 
overt  to  a  cattle  dealer^  who  on  the  16th  of  June  sold  them  to  the 
defendant,  a  bona  fide  purchaser  for  value  and  without  notice  of 
the  felony.  On  the  21st  of  June,  the  plaintiff  having  traced  the 
cows,  demanded  them  of  the  defendant  who  refused  to  give  them 
up.  They  calved  while  in  his  possession,  and  were  also  ill  of  foot 
and  mouth  disease  for  a  time.  On  the  5th  of  April,  1881,  the 
thief  was  convicted  of  stealing  the  cows,  and  on  the  9th  of  April 
notice  of  the  conviction  was  given  to  the  defendant,  and  the  cows 
and  calves  were  demanded  of  him  on  behalf  of  the  plaintiff.  The 
plaintiff  established  his  right  to  the  beasts,  and  objected  that  the 
defendant  could  not  in  law  recover  for  the  keep  of  them.  The 
judge  overruled  the  objection.  The  jury  found  a  verdict  for  the 
plaintiff  on  the  claim,  and  for  the  defendant  152. 198.  on  the  counter- 
claim, and  judgment  to  that  amount  on  the  counter-claim  was 
given  for  the  defendant. 

A  rule  having  been  obtained  calling  on  the  defendant  to  shew 
cause  why  judgment  for  the  plaintiff  on  the  counter-claim  should 
not  be  entered, 

CockereBy  shewed  cause.  On  conviction  of  the  thief,  the  pro- 
perty revested  in  the  plaintiff,  24  &  25  Vict.  c.  96,  s.  100 ;  and  it 
is  admitted  that  he  could  recover  the  animals,  and  even  the  value 
of  the  milk :  ScoMergood  v.  Sylvester.  (1)  Credit  has  therefore 
been  given  for  the  value  of  the  milk  yielded  by  the  cows  while 
in  possession  of  the  defendant.  But  he  is  entitled  to  be  repaid 
for  the  cost  of  their  keep,  at  least  up  to  the  conviction  and 
demand.  Until  the  conviction  the  property  was  in  him,  and  he 
might  have  sold  the  beasts,  instead  of  doing  so  he  took  care  of 
them,  and  kept  them  during  a  time  in  which  they  were  ill,  and 
therefore  unremunerative. 

[LoF£S,  J.  He  was  keeping  his  own  property,  and  cannot,  in 
the  absence  of  any  contract  with  the  plaintiff,  claim  from  him 
the  costs  of  keep.] 

It  must  be  conceded  then  that  his  position  is  even  worse  as 

(1)  15  Q.  B.  506;  19  L.  J.  (N.S.)  (Q.B.)  447. 
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regards  the  exp^use  of  keeping  them  after  the  conviction  and        1881 
demand,  when  the  property  revested  and  the  detention  became     Walkib 

W.  Garth,  in  support  of  the  role,  was  not  heard. 

Gboye^  J.    The  judgment  for  the  counter-claim  was  wrong  in 
law,  and  the  appeal  must  be  allowed. 

Lopes,  J.,  concurred. 

Bide  absolute. 

Solicitors  for  plaintiff:  Le  Eiehe  &  Son. 
Solicitors  for  defendant :  WaUingfordy  Day,  it  Son. 

J.R. 


SHARPE  V.  BIRCH;  SIMPSON,  Claimant.  _  ^ov.15. 

BiU  of  SciU-^BilU  of  Sale  Act,  1878  (41  &  42  Vict  c.  31),  «.  10— BegisircUion 
--Affidavit  of  due  "  Attestation  "  of  BUI  of  Sale. 

The  affidavit  "  of  iU  due  execution  and  attestation  **  filed  with  a  registered 
bill  of  sale  under  41  &  42  Vict  c.  31,  s.  10^  sab-s.  2,  must  state,  inter  alia,  that 
the  biU  of  sale  was  **  duly  attested "  by  the  attesting  solicitor,  i.e.  that  he  was 
present  and  witnessed  the  due  execution,  an  affidavit  merely  verifying  his  signa- 
tare  to  the  attestation  clause,  and  describing  his  residence  and  occupation,  is 
defective,  and  will  therefore  invalidate  the  registration. 

Intebpleadeb  referred  by  Hawkins,  J.,  from  chambers  to  the 
Court. 

Goods  seized  in  execution,  on  a  judgment  obtained  by  the 
plaintiff  against  the  defendant,  were  claimed  under  a  bill  of  sale 
previously  given  to  the  claimant  by  the  defendant. 

The  bill  of  sale  was  dated  the  6th  of  September,  1881,  and  was 
duly  executed  by  the  grantor,  and  purported  to  be  duly  attested, 
accoiding  to  41  &  42  Vict.  c.  SI,  s.  10,  sub-s.  1.  by  William  F. 
Law,  solicitor,  whose  name  was  subscribed  to  a  regular  attestation 
clause.  The  bill  of  sale  was,  within  seven  days,  registered,  and 
a  copy  was  filed,  together  with  an  afiSdavit  of  a  solicitor's  clerk,  in 
which,  after  verifying  the  copy  and  the  time  of  the  making  of  the 
bill  of  sale,  he  said  that  he  was  present  and  saw  the  grantor  sign 
and  execute  it  on  the  6th  of  September,  in  the  year  aforesaid,  the 


V. 
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1881  effect  of  the  said  bill  of  sale  having  been  first  explained  to  him, 
SnABPB~  ^^^  the  deponent  described  the  residence  and  occupation  of  the 
grantor,  and  further  said,  "  That  the  name  *  William  F.  Law  *  set 
and  subscribed  as  the  witness  attesting  the  due  execution  thereof 
is  of  the  proper  handwriting  of  William  Farmery  Law,  and  that 
he  resides  at  No.  8,  Saint  Mary*s  Place,  Stamford,  aforesaid,  and 
is  a  solicitor.*' 

Lindsdl,  for  the  claimant.  The  bill  of  sale  is  admitted  to  be 
good.  The  only  question  is  as  to  the  su£Sciency  of  the  affidavit, 
and  there  is  nothing  to  shew  that  it  is  insufficient. 

Foote,  for  the  plaintiff.  The  former  Bills  of  Sale  Acts  did  not 
render  attestation  necessary.  But  by  41  &  42  Vict.  c.  31  (Bills 
of  Sale  Act,  1878),  s.  6,  every  bill  of  sale  shall  be  duly  attested 
and  sball  be  registered  under  this  Act,  otherwise  such  bill  of  sale 
as  against  execution  creditors  shall  be  deemed  fraudulent  and 
void.  By  s.  10  a  bill  of  sale  shall  be  attested  and  registered 
under  this  Act  in  the  following  manner :  Sub-sect.  1  provides 
that  it  shall  be  attested  by  a  solicitor,  and  that  the  attestation 
shall  state  that  before  the  execution  of  the  bill  of  sale  the 
effect  thereof  has  been  explained  to  the  grantor  by  the  attesting 
solicitor.  The  attestation  does  so  here.  But  sub-s.  2  enacts  that 
such  bill  and  a  true  copy,  together  with  an  affidavit  of  the  time 
of  such  bill  being  made  or  given,  *'  and  of  its  due  execution  and 
attestation,''  and  a  description  of .  . .  every  attesting  witness  to  such 
bill  of  sale  . .  •  shall  be  filed.  The  affidavit  here  does  not  verify 
the  '^  due  attestation "  but  merely  the  signature,  residence,  and 
profession  of  the  attesting  witness.  It  is  consistent  with  the  affi- 
davit that  the  solicitor  who  signed  as  attesting  witness  was  not 
present  at  the  execution  of  the  bill  of  sale. 

[Saweins,  J.  ♦*  Attestation,"  in  sub-s.  1,  must  mean  ''attesta- 
tion clause."  It  may  be  said  that  the  same  meaning  should  be 
given  to  the  same  word  ''  attestation  "  in  sub-s.  2.] 

But  the  meaning  there  must  be  different,  for  an  affidavit  of 
the  due  attestation  clause,  which  of  course  appears  on  the  face  of 
the  bill  of  sale,  would  be  useless,  and  would  prove  no  more  than 
that  the  attestation  clause  is  what  it  seems  to  be.  Just  as 
*'  execution  "  in  sub-s.  2  means  the  act  of  executing,  so  attestation 
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means  the  act  of  attesting.    Ex  parte  National  Mercantile  Bank^        issi 
In  re  Haynea  (1),  was  cited  by  the  claimant,  but  there  the  terms      s^bpe 
of  the  Act  had  been  satisfied.     Both  the  bill  of  sale  and  the      ..*- 

SiROH. 

affidavit  seem  to  have  been  correct  in  form. 

[Hawkins,  J.  In  Bdberts  v.  Phillips  (2)  Lord  Campbell,  C.J., 
said  of  a  will  under  s.  5  of  the  Statute  of  Frauds,  *^  that  the  will 
should  be  attested  by  the  witnesses ;  i.e.,  that  they  should  be  pre- 
sent as  witnesses  and  see  it  signed  by  the  testator,  and  that  it 
should  be  subscribed  by  the  witnesses  in  the  presence  of  the 
testator;  Le.,  that  they  should  subscribe  their  names  upon  the  will 
in  his  presence."  That  is  authority  to  shew  that  the  being  present 
and  witnessing  is  the  act  of  attesting,  and  in  Bryan  v.  White  (3), 
Dr.  Lushington  said:  *' 'Attest'  means  the  persons  shall  be  present 
and  see  what  passes,  and  shall,  when  required,  bear  witness  to  the 
facts."] 

LindeeU,  for  the  claimant.  ^Duly  attested,"  in  s.  8,  means 
attested  as  prescribed  in  s.  10,  sub-s.  1,  which  is  satisfied  in  this 
case,  for  the  execution  of  the  bill  of  sale  was  attested  by  a  solicitor, 
and  the  attestation  states  that  before  the  execution  of  the  bill  of 
sale  the  effect  thereof  was  explained  to  the  grantor  by  the  attest- 
ing solicitor.  There  can  be  a  due  attestation,  although  no 
explanation  was  in  fact  giyen :  Ex  parte  National  Mercantile  Bank, 
In  re  Haynes.  (1) 

If  the  execution  of  a  deed,  yiz.,  signing,  sealing,  and  deliyering 
can  be  proved  by  merely  proving  the  handwriting  of  the  maker, 
surely  the  evidence  of  attestation  here  is  sufficient,  omnia  prce- 
sumuntur  rite  esse  acta. 

[He  referred  to  Oravoeour  v.  Salter.  (4) J 

Denkan,  J.  The  point  is  one  properly  brought  before  us, 
for  it  is  new,  there  is  no  direct  authority  on  it,  and  at  least  a 
plausible  argument  could  be  founded  on  the  construction  of  the 
word  "  attestation,"  as  used  in  41  &  42  Vict.  c.  31.  [The  learned 
judge  referred  to  6S.  8  and  10  and  to  the  affidavit.]  The  attesta- 
tion clause  appearing  on  the  bill  of  sale  is  in  accordance  with 

(1)  15  Oh.  D.  42.  (3)  2  Kobertson,  315,  at  p.  317. 

(2)  4  E.  &  B.  450,  at  p.  453 ;  24  L.  J.         (4)  18  Ch.  D.  80. 
(N.SO  Q.  B.  171. 
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1881  snb-6. 1.  But  registration  of  the  bill  of  sale  is  necessary ;  and  an 
Shabpe  affi^vit  "of  its  dne  execution  and  attestation**  must  be  filed. 
The  meaning  of  the  word  '* attestation"  is,  as  appears  from 
Bryan  v.  WhUe  (1),  being  present  and  seeing  the  execution ; 
and  unless  the  proTisions  of  sub-s.  2  are  complied  with  the  filing 
will  be  nugatory  and  the  registration  void.  Then  is  the  affidavit 
here  sufficient?  The  deponent  does  not  swear  that  he  saw  the 
bill  of  sale  duly  attested.  It  is  quite  consistent  with  his  oath 
that  he  did  not  see  W.  F.  Law  attesting  the  bill  of  sale. 

I  think  the  legislature  was  not  content  that  there  should 
merely  be  on  the  face  of  the  bill  of  sale  a  clause  of  attestation 
purporting  to  be  by  a  solicitor,  purporting  to  be  on  a  certain  day 
and  purporting  to  be  after  an  explanation  to  the  grantor;  but 
has  required  that  there  should  also  be  an  affidavit  which  should 
state  expressly  that  there  was  a  due  attestation,  i.e.,  that  the 
person  attesting  was  present  and  saw  the  execution  of  the  bill  of 
sale.  Of  this  I  have  no  doubt.  My  Brother  Huddleston  who 
has  just  left  the  Court  desires  me  to  say  that  he  is  of  the  same 
opinion.  The  affidavit  was  defective,  and  therefore  the  registra- 
tion invalid,  and  our  judgment  must  be  against  the  claimant 
under  the  bill  of  sale. 

Hawkiks,  J.  I  am  of  the  same  opinion.  When  the  case  was 
before  me  at  chambers,  I  entertained  a  strong  opinion  that  as  the 
affidavit  was  defective  the  claimant  could  not  succeed,  but  I  was 
pressed  by  his  counsel  to  reserve  the  point,  and  because  of  its 
importance  I  did  reserve  it  for  the  Court  My  opinion  is 
unaltered.  By  s.  8  the  bill  of  sale  must  be  duly  attested  and 
duly  registered.  If  either  of  those  requirements  is  unfulfilled  the 
bill  of  sale  is  void  as  against  the  execution  creditor.  Sect.  10, 
sub-s.  ly  shews  what  attesting  is  required,  and  sub-s.  2  has  refer- 
ence to  the  registration,  and  provides  that  the  bill  and  a  copy 
together  with  an  affidavit,  of  the  due  *^  execution  and  attestation  " 
of  the  bill  of  sale,  shall  be  filed.  If  that  provision  could  be 
satisfied  by  the  mere  verification  of  the  attestation  clause  as 
distinguished  from  the  act  of  attesting,  here  is  a  bill  of  sale 
which  purports  to  be  attested  by  a  solicitor,  and  here  is  an  affi- 

(1)  2  Robertson,  815. 
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dayit  that  he  is  a  solicitor  of  the  Sapreme  Court.    Bat  I  do  not        1881 
think  that  is  sn£Scient»  because  I  think  the  intention  of  the  legis-      sbabfb 
lature  was  that  those  who  search  the  file  shall  have  the  guarantee  *' 

of  an  oath,  first,  that  the  bill  of  sale  has  been  duly  executed,  i.e., 
signed,  sealed,  and  delivered  by  the  grantor,  and  secondly,  that 
it  has  been  duly  attested,  i.e.,  the  signature  witnessed  by  a  solici- 
tor of  the  Supreme  Court  who  has  previously  explained  to  the 
grantor  the  effect  of  the  bill  of  sale.  Therefore  the  affidavit 
must  not  only  state,  from  the  knowledge  of  the  person  who 
makes  the  oath,  that  the  bill  of  sale  has  been  signed,  sealed, 
and  delivered,  but  must  also  state  on  oath  that  it  has  been  duly 
attested,  that  is  to  say,  on  the  authority  I  have  read,  signed, 
sealed,  and  delivered  in  the  presence  of  the  witnesses,  who  pur- 
port to  be  the  attesting  witnesses,  and  that  one  of  the  attesting 
witnesses  is  a  solicitor  of  the  Supreme  Court,  and  that,  before 
the  bill  of  sale  was  executed,  that  solicitor  explained  its  contents. 
It  is  unfortunate  in  the  present  case  that  the  affidavit  is  insuffi- 
cient, because  the  bill  of  sale  was  an  honest  one,  and  yet  a  formal 
and  technical  objection  must  prevail.  It  is  however  desirable 
that  the  provisions  of  the  legislature  as  to  bills  of  sale  should  be 
strictly  enforced ;  and  the  objection  is  not  meifely  technical,  be- 
cause though  there  is  an  attestation  clause,  and  the  affidavit  says 
that  it  was  signed  by  the  attesting  solicitor,  the  affidavit  nowhere 
states  that  the  deponent  in  fact  saw  the  bill  of  sale  duly  attested. 

Claimant  hatred. 

Solicitors  for  plaintiff:  CrowdeTy  Ansiie,  db  Vizard. 
Solicitors  for  claimant :  Wright  db  Law. 

J.  R. 
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1881  MOYLE  V.  JENKINS. 


Dec,  6. 


Employers'  lAMlity  Act,  1880  (43  A  44  Vict  c.  42),  ««.  4, 1— Notice  of  Injury 
—  Written  Notice  Necessary. 

By  the  Employers*  Liability  Act,  1880  (43  Ss  44  Vict.  c.  42),  8. 4,  an  action  for 
the  recovery  under  this  Act  of  compensation  for  an  injury  shall  not  be  maintain- 
able, unless  ''notice  that  injury  has  been  sustained'*  is  given  within  six  weeks. 
By  s.  7  notice  in  respect  of  an  injury  under  this  Act  shall  give  the  name  and 
address  of  the  person  injnred,  and  shall  state  in  ordinary  language  the  cause  of 
the  injury  and  the  date,  and  shall  be  served  on  the  employer^  and  may  be  served 
by  delivery  or  by  post ; — 

Eeld,  that  notice  under  the  Act  must  be  in  writing. 

Appeal  from  the  Glamorgan  County  Court. 

The  action  was  brought  under  the  Employers*  Liability  Act, 
1880  (43  &  44  Vict.  c.  42),  by  a  miner  for  negligence  whereby  he 
had  been  bodily  injured  in  the  service  of  the  defendant. 

On  the  24th  of  March  the  plaintifiE^  while  employed  in  the  mine 
of  the  defendant,  was  hurt  by  an  explosion  of  dynamite  shattering 
his  arm.  The  defendant  came  at  once  and  saw  the  plaintiff,  who 
told  him  of  the  accident.  The  plaintiff  went  to  a  hospital.  On 
the  8th  of  April  a  letter,  written  for  the  plaintiff  by  the  matron  of 
the  hospital^  was  sent  to  the  defendant,  saying,  *'  I  beg  to  inform 
you  that  it  was  found  necessary  to  amputate  the  right  arm  of 
Alfred  Moyle  to-day,  and  he  is  getting  on  as  well  as  can  be 
expected." 

On  the  objection  of  want  of  notice  in  writing  under  the  Act, 
the  county  court  judge  nonsuited  the  plaintiff.  Against  a  rule 
nisi  to  set  aside  the  nonsuit,  and  for  a  new  trial,  on  the  ground  that 
sufficient  notice  under  the  Employer's  Liability  Act,  1880  (1)  was 
given  to  the  defendant, 

(1)  43  &  44  Vict.  c.  42,  s.  4.    "An  from  the  time   of  death  :   Provided 

action  for  the  recovery  under  this  Act  always,  that  in  case  of  death  the  want 

of  compensation  for  an  injury  shall  not  of  such  notice  shall  be  no  bar  to  the 

be  maintainable  unless  notice  that  in-  maintenance  of  such  action  if  the  judge 

jury  has  been  sustained  is  given  within  shall   be  of  opinion  that  there  was 

six  weeks,  and  the  action  is  commenced  reasonable    excuse  for  such  want  of 

within  six  months  from  the  occurrence  notice." 

of  the  accident  causing  the  injury,  or.  By  s.  7,  **  Notice  in  respect  of  an 

in  case  of  death,  within  twelve  months  injury  under  this  Act  shall  give  the 
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Evans,  shewed  cause.  Notice  in  writing  was  necessary.  None  ^  I88I' 
was  given  within  the  meaning  of  the  Act.  The  letter  does  not  ~  motub 
satisfy  s.  7,  and  was  mere  information  as  to  the  plaintiff's  state.  Jenkins 

Crump,  in  support  of  the  rule.  Notice  in  writing  was  not  neces- 
sary. Other  statutes  requiring  notice  of  action  prescribe  that  it 
shall  be  in  writing.  This  Act  differs  from  them,  probably  because 
it  is  liberal  to  plaintiffs.  Sect.  4  merely  requires  '^  notice  that 
injury  has  been  sustained/'  and  not  notice  in  writing;  and  by 
the  proTiso  no  notice  whatever  is  needed  in  case  of  death,  if  the 
judge  shall  be  of  opinion  that  there  was  reasonable  excuse  for 
the  want  of  notice.  The  defendant  had  *'  notice  that  injury  had 
been  sustained,"  for  he  saw  the  man  lying  injured  on  the  spot, 
and  was  told  by  him  of  the  injury,  therefore  that  notice  was 
enough,  as  no  form  of  notice  or  formal  notice  is  prescribed  by 
the  Act.  Of  course  the  notice  may  be  in  >?riting,  and  if  it  is, 
F.  7  directing  what  the  notice  shall  contain  and  how  it  may  be 
served,  will  then  apply  to  it.  But  neither  section  declares  that 
the  notice  shall  be  in  writing.  A  workman  is  unlikely  to  be 
aware  of  such  condition  precedent  of  his  action  as  a  formal 
notice,  and  the  plaintiff  would  certainly  have  been  justified  in 
supposing  that  his  master  had  sufficient  notice.  In  many  cases 
the  injured  man  lies  ill  and  unable  to  go  to  a  solicitor  for 
advice  until  after  the  six  weeks,  within  which  time  notice  must 
be  given,  has  elapsed.  Therefore  it  is  desirable  that  an  informal 
notification  of  the  injury  should  suffice.  If  written  notice  is 
required,  the  letter  no  doubt  does  not  satisfy  the  terms  of  s.  7. 

Gbove,  J.  This  rule  must  be  discharged.  We  have  not  to 
frame  the  Act  but  to  interpret  if,  and  we  must  do  so  according  to 
the  ordinary  rules  for  the  interpretation  of  Acts  of  Parliament 


name  and  address  of  the  person  injured,  defect  or  inaccuracy  therein,  unless  tbe 
and  shall  state  in  ordinary  language  judge  who  tries  the  action  arising  from 
the  cause  of  the  injury  and  the  date  the  injury  mentioned  in  the  notice 
at  which  it  was  sustained,  and  shall  be  shall  be  of  opinion  that  the  defendant 
served  on  the  employer  •  .  •"  and  may  in  the  action  is  prejudiced  in  his  de- 
be  served  by  delivery  or  by  post  by  a  fence  by  such  defect  or  inaccuracy,  and 
registered  letter.  .  .  .  that  the  defect  or  inaccuracy  was  for 

"  A  notice  under  this  section  shall  the  purpose  of  misleading." 
not  be  deemed  invalid  by  reason  of  any 
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1881  There  can  be  no  reasonable  doubt  of  what  the  Act  means,  and  to 
jloYUj  accept  the  ai^ument  for  the  plaintiflf  would  be  to  frame  another 
provision.  Whetlier  this  should  be  done  may  be  an  open  question. 
Seasons  might  be  given  for  and  against  unwritten  notice.  Some 
have  been  suggested  for  it ;  against  it  is  the  fact  that  the  employer 
would  be  placed  in  a  di£Scult  position  if  he  did  not  have  due  notice 
of  a  claim  imputing  to  him  liability.  Sect.  4  limits  the  times 
within  which  notice  of  injury  shall  be  giyen  and  an  action  may 
be  brought^and  enacts  that  it  shall  not  be  brought  without  notice. 
The  section  prescribes  no  requisites  for  the  notice,  and  if  the 
clause  stood  alone  there  would  be  much  in  favour  of  Mr.  Orump's 
contention.  But  s.  4  not  having  given  the  requisites  of  the  notice 
s.  7  does  so.  The  terms  of  s.  7  cannot  refer  to  a  verbal  notice. 
All  the  provisions  as  to  service  through  the  post,  &c.,  would  be 
useless  if  verbal  notice  would  suflSce. 

This  is  not  a  question  of  *'  defect  or  inaccuracy  "  in  the  notice. 
The  letter  mentioned  in  the  case  does  not  come  in  any  respect 
within  s.  7,  and  indeed  it  was  not  contended  that  it  did.  Then 
can  it  be  said  that  s.  4  contemplated  a  verbal  notice  such  as  a 
workman  saying  to  his  employer,  ''I  have  broken  my  arm/^  when 
s.  4  merely  refers  to  the  time  within  which  notice  must  be  given, 
and  s.  7  contains  all  the  requirements  of  a  written  notice?  It  has 
been  argued  that  s.  7  is  immaterial  if  verbal  notice  is  given. 
But  I  cannot  separate  s.  4  from  s.  7  and  thereby  make  s.  7  almost 
if  not  wholly  useless.  The  Act  has,  for  good  reason,  required 
notice  to  be  given,  to  prevent  frivolous  actions,  and  to  enable  the 
employer  to  ascertain  whether  he  is  really  liable  or  whether  there 
has  been  an  injury  at  all,  or  whether  the  claim  is  fraudulent  The 
proviso  in  s.  4,  for  dispensing  with  notice  in  case  of  death,  seems  to 
shew  that  the  case  of  death  is  the  only  one  in  which  notice  is  not 
necessary  to  the  maintenance  of  the  action. 

Lopes,  J.  It  is  indisputable  that  the  legislature  intended  to 
make  notice  a  condition  precedent  of  an  action  under  the  Act ;  but 
it  is  contended  that  the  legislature  did  not  intend  that  the  notice 
should  be  necessarily  written ;  Mr.  Crump  says  that  s.  4  may  be 
read  by  itself,  and  that,  under  it,  a  verbal  notice  is  enough.  It  is 
clear  however  that  s.  4  was  only  intended  to  prescribe  the  times 
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within  which  notice  should  be  given  and  the  action  should  be        1881 
brought    There  is  nothing  in  that  section  to  shew  whether  the      moylk 
notice  should  be  in  writing  or  verbal.    But  the  notice  mentioned     j^^^^ 
in  8.  7  must  surely  be  the  notice  required  by  s.  4,  and  the  terms 
of  8.  7  can  refer  to  nothing  but  a  notice  in  writing.    There  are 
express  provisions  as  to  what  the  notice  is  to  contain  and  how  it  is 
to  be  served.    I  think  a  verbal  notice  is  insufiScient.    A  letter 
was  sent  in  this  case,  but  the  learned  counsel  for  the  plaintiff 
rightly  admitted  that  he  could  not  rely  on  it  as  a  written  notice. 
It  did  not  contain  what  is  required  by  s.  7. 

Bo  WEN,  J.    I  am  of  the  same  opinion. 

Bule  dizcharged. 

Solicitors  for  plaintiff:  /.  /.  <&  C.  J.  Allen. 
Solicitor  for  defendant :  Wrentmore. 

J.R. 


RICHARDS,  Appbllakt  ;  MoBRIDE,  Respokdent.  j)ec.  7. 

Licensing  Acts — Public-houses  Sunday  Closing  (  Wales)  Act,  1881  (44  <fe  45  Vict 
c,  61),  «.  3 — Commencement  of. 

By  8.  3  of  the  Sunday  Closing  (Wales)  Act,  1881  (44  &  45  Vict.  c.  61),  passed 
on  the  27th  of  August,  1881,  '*  This  Act  shall  commence  and  come  into  operation 
with  respect  to  each  division  or  place  in  Wales  on  the  day  next  appointed  for  the 
holding  of  the  general  annual  licensing  meeting  for  that  division  or  place  " : — 

Bddf  that  "  the  day  next  appointed  "  is  the  day  which  shall,  after  the  passing 
of  the  Act,  he  next  appointed  for  the  holding  of  the  meeting. 

Case  stated  by  Justices  of  Flint  under  20  &  21  Vict.  c.  43. 

On  the  hearing  of  an  information  preferred  by  the  respoDdent 
against  the  appellant  charging  that  he  the  appellant,  on  the  11th 
of  September,  1881,  at  Saltbury,  Flint,  then  being  duly  licensed 
to  sell  by  retail  intoxicating  liquors  in  his  house  and  premises, 
did  then  and  there  keep  them  open  for  the  sale  of  intoxicating 
liquors  during  Sunday,  contrary  to  the  statute,  &c.,  the  facts 
charged  were  proTcd.  It  was  also  found  as  a  fact  that  the 
annual  licensing  meeting  for  the  township  was  held  on  the  8th  of 
September,  1881,  and  had  been  appointed  pursuant  to  9  Geo.  4, 

K  2  2 
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1881  c.  61,  83.  1,2,  prior  to  fhe  27th  of  August,  1881,  the  day  on  which 
BicHABDs  the  Sunday  Closing  (VTales)  Act  received  the  Boyal  Assent. 
HcBride.  ^^  ^^  contended  for  the  appellant,  that  the  Sunday  Closing 
(Wales)  Act,  1881  (44  &  45  Vict.  c.  61),  had  not  commenced  and 
come  into  operation  on  the  11th  of  September,  1881,  so  far  as 
regarded  the  township  of  Saltney,  inasmuch  as  the  said  annual 
licensing  meeting  had  been  appointed  before  the  passing  of  the 
Act. 

The  justices  were  of  opinion  that  the  Act  had  so  commenced,, 
and  they  convicted  and  fined  the  appellant. 

The  question  was :  Whether  the  Sunday  Closbg  (Wales)  Act, 
1881  (44  &  45  Vict  c.  61),  had  commenced  and  come  into  opera- 
tion in  the  townstiip  of  Saltney  in  the  county  of  Flint,  on  the 
11th  of  September,  1881. 

PdUmif  for  the  appellant.  The  Act  received  the  Boyal  Assent 
on  the  27th  of  August,  1881. 

By  s.  3,  **  This  Act  shall  commence  and  come  into  operation 
with  respect  to  each  division  or  place  in  Wales,  on  the  day  next 
appointed  for  the  holding  of  the  general  annual  licensing  meet- 
ing for  that  division  or  place."  That  is,  "  the  day  next  after  this 
Act  appointed ;"  otherwise  the  word  '^  next "  would  have  no 
effect.  There  is  good  reason  for  such  construction.  By  9  Geo.  4, 
c.  61,  s.  1,  the  general  annual  licensing  meetings  must  be  holden 
on  some  day  between  the  20th  of  August  and  the  14th  of  Sep* 
tember  inclusive.  Sect.  2  provides  that  twenty-one  days  at  the 
least  before  such  meeting  justices  shall  appoint  the  day  for  it 
and  cause  notices  thereof  to  be  published.  The  general  annual 
licensing  meetings  in  some  divisions  of  Wales  were,  in  fact, 
held  before  the  Sunday  Closing  Act  passed,  viz.,  between  the 
20th  and  the  27th  of  August,  1881.  Therefore  that  Act  can- 
not apply  to  those  divisions  until  next  August  or  September. 
After  the  passing  of  the  Act,  the  twenty-one  days'  notice  could 
in  no  case  be  given  in  time  to  hold  a  duly  appointed  general 
annual  licensing  meeting  in  1881.  The  draftsman  probably  did 
not  anticipate  the  delay  which  happened  in  passing  the  Act*  So 
the  accident  of  some  justices  having  appointed  an  early  day 
for  the  licensing  meeting  in  their  divisions  would  leave  tho 
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licenceholders  within  them  free  from  the  Act  for  nearly  a  year,        1881 
whereas  licenceholders  in  other  diyisions  where  the  meetings  were     Bichabds 
i^ppointed  for  a  later  period,  wonld,  if  the  contention  of  the    mcBuide. 
respondent  were  right,  be  subject  at  once  to  the  Act  and  be  com- 
pelled to  close  their  houses  throughout  Sundays.    Further ;  some 
persons  in  the  divisions  where  the  meetings  have  already  been 
held  took  out  licences  to  keep  open  on  seven  days  in  the  week, 
while  if  they  had  supposed  the  Act  could  affect  them  they  would 
ouly  have  taken  out  a  licence  to  sell  on  six  days  a  week. 

The  -legislature  intended  to  leave  an  interval  of  time  between 
the  passing  and  the  operation  of  the  Act. 

BankeSy  for  the  respondent  The  preamble  of  the  Act  affords  a 
good  clue  to  discover  the  object  of  the  legislature:  JSaJton  v. 
Cove,  per  Lord  Tenterden,  C.J.  (1)  It  is  recited  in  the  preamble, 
that  *'  the  provisions  in  force  against  the  sale  of  fermented  and 
distilled  liquors  during  certain  hours  of  Sunday  have  been  found 
to  be  attended  with  great  public  benefits^  and  it  is  expedient,  and 
the  people  of  Wales  are  desirous,  that  in  the  principality  of  Wales 
those  provisions  be  extended  to  the  other  hours  of  Sunday." 
And  by  8.  1  licensed  premises  in  Wales  shall  be  closed  during 
the  whole  of  Sunday.  The  legislature  evidently  desired  that  the 
benefits  of  the  Act  should  be  taken  at  once.  By  s.  3  the  Act 
shall  commence  on  the  day  next  appointed  for  the  holding  of  the 
general  annual  licensing  meeting.  ''Next"  there  must  not  be 
read  as  an  adverb  before  "  appointed, "  but  as  an  adjective 
agreeing  with  "  day."  The  phrase  "  day  next "  is  as  grammatical 
as  "next  day."  The  word  "appointed"  was  put  in  because 
9  Geo.  4,  c.  61,  s.  3,  provides  for  an  adjournment  of  the  general 
meeting,  and  a  difficulty  might  have  arisen  as  to  whether  the  Act 
was  to  commence  on  the  day  fixed  for  the  meeting  or  on  some  day 
to  which  it  was  adjourned.  "  Appointed  for  the  holding  "  are 
words  descriptive  of  the  day.  Then  it  follows  that  "  next "  must 
be  read  with  "  day,"  and  if  so  the  contention  of  the  respondent  is 
right.  On  his  construction  this  remedial  Act  will  at  least  operate 
at  once  in  some  places,  whereas  on  the  construction  suggested  for 
the  appellant  the  Act  cannot  operate  anywhere  until  nearly  a  year 
has  passed  away*  It  is  said  that  some  public-houses  would  be 
(1)  1  B.  &  Ad.  638,  at  p.  558. 
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1881  open  on  Sunday  and  others  in  adjacent  divisions  closed ;  but  so  it 
BicuABD8~  ^^^  be  in  all  Welsh  divisions  contiguous  to  the  English  counties. 
MgBbide  '^  ™^^  against  whom  the  public-houses  in  the  county  of  Flint 
are  closed  will,  by  crossing  the  border,  find  them  open  in  Cheshire. 
As  to  the  licenses  to  sell  during  seven  days  in  the  week,  many 
publicans,  expecting  the  Act,  only  took  out  their  licenses  to  sell 
on  six  days,  and  will  therefore,  if  the  Act  does  not  operate  on 
those  subsequently  licensed,  see  other  public-houses  open  ou 
Sunday  when  they  cannot  open  their  own. 

The  Act  bears  date  the  27th  of  August,  and  the  Court  cannot 
notice  what  passed  in  Parliament  or  suggestions  of  mistake  or 
delay :  Myers  v.  Perigdl.  (1) 

It  was  not  the  intention  of  the  legislature  that  the  Act  should 
be  in  abeyance  for  twelve  months.  Being  remedial  it  should  be 
construed  liberally :  Dapueto  v.  Wyllie.  (2) 

Poland,  in  reply. 

• 

Gbove,  J.  I  think  that  on  the  proper  construction  of  44  &  45 
Vict.  c.  61  the  justices  were  wrong  in  convicting  the  appellant, 
and  that  he  is  entitled  to  our  judgment.  The  words  of  s.  3 
grammatically  construed  admit  of  no  reasonable  doubt.  If  we 
take  them  alone  without  consideration  of  matters  outside  the  Act, 
and  keep  our  minds  blank  as  to  any  consequences,  I  can  have  no 
doubt  that  the  words  ''the  day  next  appointed  "  mean  ''the  day 
which  shall  after  the  passing  of  the  Act  be  next  appointed  "  for 
the  holding  of  the  general  annual  licensing  meeting.  Mr.  Bankes, 
who  has  fairly  and  well  argued  the  case  and  called  our  attention 
to  everything  which  might  bear  on  it,  is  obliged,  in  order  to 
support  his  contention,  to  read  the  phrase  as  though  it  were 
"  the  next  day  appointed,"  that  is,  to  change  the  position  of  the 
words,  and  to  change  the  word  *'  next "  from  an  adverb  into  an 
adjective. 

No  one  in  construing  a  statute  or  any  other  literary  prodac- 
tion  could  put  such  a  construction  on  the  words  unless  by  sup- 
posing they  were  a  mistake.  But  we  cannot  assume  a  mistake  in 
an  Act  of  Parliament.  If  we  did  so,  we  should  render  many  Acts 
uncertain,  by  putting  different  constructions  on  them  according  to 
(1)  2  1).  M.  &  G.  619.  (2)  Law  Bop,  6  P.  0.  482. 
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our  indiridaal  conjectures.  The  draftsman  of  this  Act  may  have  issi 
made  a  mistake.  If  so,  the  remedy  is  for  the  legislature  to  amend  ~Biohabdb 
it.  But  we  must  construe  Acts  of  Parliament  as  they  are,  without  j^jcEmde 
regard  to  consequences^  except  in  those  cases  where  the  wonls 
used  are  so  ambiguous  that  they  may  be  construed  in  two  senses, 
and  eyen  then  we  must  not  regard  what  happened  in  Parliament, 
but  look  to  what  is  within  the  four  comers  of  the  Act,  and  to  the 
grievance  intended  to  be  remedied,  or,  in  penal  statutes,  to  the 
offence  intended  to  be  corrected.  Taking  the  words  the  ''day 
next  appointed"  to  mean  what  they  say,  yiz.,  the  day  which  shall 
be  next  appointed,  is  there  anything  in  the  Act  itself  to  shew 
that  the  legislature  meant  ''the  next  day  appointed?^  I  find 
nothing.  I  even  doubt  whether  if  there  were  words  in  the  Act  . 
tending  strongly  the  other  way,  I  could  pass  from  the  plain 
grammatical  construction  of  the  phrase  in  question.  The  onus 
of  shewing  that  the  words  do  not  mean  what  they  say  lies  heavily 
on  the  party  who  alleges  it.  He  must,  as  Parke,  B.,  said  in 
Becke  Y.  Smith  (1),  advance  something  which  clearly  shews  that 
the  grammatical  construction  would  be  repugnant  to  the  intention 
of  the  Act  or  lead  to  some  manifest  absurdity.  I  see  no  manifest 
repugnancy  or  absurdity,  nor  anything  so  contrary  to  the  inten- 
tion of  the  Act  as  to  force  us  from  the  grammatical  construction 
of  it 

The  learned  counsel  for  the  respondent  relied  on  the  preamble, 
and  sought  to  draw  from  it  an  argument  that  because  a  beneficial 
result  is  contemplated  the  legislature  must  be  assumed  to  wish 
the  Act  to  come  into  operation  as  soon  as  possible.  That  is  not 
necessarily  so.  There  may  be  reasons  in  the  mind  of  the  legis- 
lature for  naming  a  time  for  the  Act  to  come  into  operation,  and 
there  are  many  instances  of  the  period  at  which  an  Act  is  to 
operate  being  postponed.  The  legislature  may  well  have  meant 
to  give  the  holders  of  licensed  premises  the  interval  of  a  year 
before  the  Act  should  come  into  operation.  We  cannot  assume 
that,  because  the  preamble  su&rgests  a  change  to  be  desirable, 
the  legislature  meant  the  change  to  be  made  as  soon  as  possible 
after  the  Act,  and  that  every  word  in  it  should  be  construed  to 
forward  such  intention.    If  we  did  so  we  should  assume  what  is 

(1)  2  M.  &  W.  196. 
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1881  suggested,  although  we  cannot  regard  it,  viz.,  that  the  Act  was 
RicHABDs  expected  to  pass  long  before  it,  in  fact,  did.  But  that,  even  if 
«,  -S'  we  could  take  it  into  consideration,  would  rather  aid  the  con- 
stmction  which  the  appellant  puts  on  sect.  3.  One  other  argu- 
ment has  been  urged :  as  to  the  convenience  or  inconvenience 
attending  the  different  constructions  of  s.  8.  By  Mr.  Poland's 
construction  the  effect  of  the  Act  on  all  the  licensed  persons 
in  the  principality  will  be  postponed  for  nearly  a  year,  by  Mr. 
Bankes'  construction  the  Act  would  have  effect  in  three  or  four 
weeks  after  it  passed.  If  the  latter  could  say  that  all  would  be 
affected  by  it  his  argument  would  be  strengthened.  But  he 
cannot  do  so,  for  there  may  have  been  licensing  meetings  held 
in  some  divisions  of  Wales  between  the  20th  and  27th  of  August, 
1881,  and  in  none  of  those  cases  would  the  Act  come  into  opera« 
tion  for  nearly  a  year  after  it  passed.  So  that  argument  could 
not  compel  us  to  draw  a  necessary  inference  that  the  Act  was 
intended  to  come  into  operation  quam  primum.  Moreover,  the 
success  of  that  argument  would  be  followed  by  this  inconveni- 
ence which  Mr.  Poland's  construction  of  the  section  ,does  not 
produce,  viz.,  that  without  any  apparent  reason  a  publican  in  one 
place  would  be  immediately  subject  to  the  Act,  while  another 
publican  in  a  contiguous  place  might  be  free  of  it  for  nearly  a 
year,  and  this  would  be  unequal. 

Lopes,  J.  I  agree  with  the  judgment  of  my  Brother  Grove. 
I  cannot  doubt  that  it  was  the  intention  of  the  legislature  that  the 
Act  should  come  into  operation  throughout  Wales  during  the 
present  year.  The  Court,  however,  is  bound  by  the  terms  of  the 
Act,  and  has  no  power  to  disturb  the  construction  of  the  words 
in  s.  3  so  as  to  make  them  meet  what  seems  to  me  the  inten- 
tion of  the  legislature.  The  Act  received  the  Boyal  Assent  on 
the  27th  of  August,  1881,  and  clearly  speaks  from  that  date.  It 
says  that  ''this  Act  shall  commence  and  come  into  operation 
with  respect  to  each  division  or  place  in  Wales  on  the  day  next 
appointed  for  the  holding  of  the  general  annual  licensing  meeting 
for  that  division  or  place."  We  have  been  asked  to  hold  that 
**  the  day  next  appointed "  must  be  read  **  next  day  appointed." 
This  the  Court  cannot  do  unless  the  words  as  they  stand  in  s.  3 
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are  so  repugnant  and  inconsistent  with  the  rest  of  the  Act  as       1881 
to  make  it  absurd.    I  do  not  think  they  are  so.    If  the  legislature     biohabds 
intended  to  say ''  the  next  day  appointed"  it  seems  strange  indeed    ^(.bridb. 
that  they  did  not  use  words  very  clearly  conveying  their  meanings 
as  they  might,  with  ease,  have  done.    If  **  the  day  next  appointed  " 
is  to  be  read  in  the  ordinary  sense  of  the  phrase,  the  Act  certainly 
cannot  come  into  operation  until  next  year,  for  by  9  Geo.  4, 
c  61  the  general  annual  licensing  meetings  in  the  country  must 
be  appointed  twenty-one  days  at  least  before  the  14th  of  Sep- 
tember, so  the  24th  of  August  in  each  year  would  be  the  last  day 
for  appointing  such  meeting. 

Judffmentfor  the  appellant. 

Solicitors  for  appellant :  Cunliffe,  Beaumont^  it  Davenport. 
Solicitors  for  respondent :  Simmons,  Hammond,  <&  Co. 

J.R. 


[IN  THE  COURT  OP  APPEAL.]  Deo.  5. 

THE  ATTORNEY  GENERAL  v.  NOTES  and  Others. 

Bevenue — Succession  Duty — Settlement  —  Reservation  of  Interest  to  Settior — 
Alternative  Conditions  of  Succession —Succession  at  a  Fixed  Time  or  on 
Death  of  SetUor— Succession  Duty  Act,  1853  (16  <fc  17  Vict.  c.  51),  w.  2,  5, 
10,  32. 

A  Beltlor,  by  deed  containing  no  power  of  revocation,  settled  personal  property 
tipOQ  trust  for  himself  for  a  term  of  four  years,  if  he  should  so  long  live,  and  at 
the  end  of  the  term,  or  at  his  death,  whichever  should  first  happen,  xxyxxa  trust 
for  other  persons.  Before  the  end  of  the  term  the  settlor  died,  and  the  persons 
entitled  in  remainder  came  into  possession  of  the  settled  property : — 

Eeld^  by  the  Court  of  Appeal  (JesseK  M.R.,  Brett  and  Cotton,  L.  JJ.)*  that  as 
the  succession  actually  took  effect  on  the  death  of  the  settlor,  succession  duty  was 
paysUe  on  the  whole  of  the  fund,  and  not  merely  on  the  income  of  it  for  the 
period  between  the  death  of  the  settlor  and  the  end  of  the  term. 

Ikfobmation  to  obtain  payment  of  succession  duty  at  the  rate 
of  321  per  centum  npon  the  death  of  James  Blundell,  in  respect 
of  the  saccession  of  his  niece,  Sarah  Haighton  Noyes,  and  his 
great  nieces,  Sarah  Catherine  Noyes  and  Ellen  Haighton  Noyes, 
to  certain  Goyemment  life  annuities  under  an  indenture  dated 
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Oknkral 

NOYES, 


the  let  day  of  April,  1875,  of  which  the  defendants  were  the 
trustees.  (1) 

The  indenture  was  made  between  James  Blundell  of  the  first 
part»  Sarah  Haighton  Noyes  of  the  second  part,  Sarah  CatheriDC 
Noyes  of  the  third  part,  Ellen  Haighton  Noyes  of  the  fourth  part, 
and  the  four  defendants  of  the  fifth  part,  and  recited  that  James 
Blundell  was  desirous  of  proyiding  in  the  manner  thereinafter 
expressed  after  his  death,  or  after  the  expiration  of  the  period 
thereinafter  mentioned,  for  the  maintenance,  comfort,  and  benefit 
of  his  niece,  S.  H.  Noyes,  and  his  great  nieces,  S.  C.  Noyes  and 
E.  H.  Noyes,  and  with  that  object  had  lately  purchased  a  Goyem- 
ment  annuity  of  800/.,  payable  by  half-yearly  payments  during 
the  life  of  S.  H.  Noyes,  and  another  Groyemment  annuity  of 
210Z,,  payable  by  half-yearly  payments  during  the  life  of  8.  C 
Noyes,  and  another  Goyernment  annuity  of  210/.,  payable  by 
half-yearly  payments  during  the  life  of  E.  H.  Noyes,  and  had 
purchased  such  annuities  respectiyely  in  the  names  of  the  four 
defendants.    The  indenture  then  witnessed  that  in  pursuance  of 
the  said  desire,  and  in  consideration  of  the  loye  and  affection 
which  he  bore  towards  his  niece  and  his  great  nieces,  the  said 
James  Blundell,  thereby  declared  and  directed,  and  the  four  de- 
fendants thereby  respectiyely  declared,  that  immediately  from 
and  after  the  execution  by  James  Blundell  of  the  indenture,  the 
four  defendants  or  other  the  trustees  or  trustee  from  time  to  time 
of  the  indenture  now  in  statement  should  hold  the  annuities  of 
800Z.,  210L,  and  210Z,  in  trust  to  pay  the  same  to  or  permit  the 
same  to  be  receiyed  by  James  Blundell  or  his  assigns  for  his  or 
their  use  and  benefit  for  the  period  of  four  years,  commencing 
with  the  day  of  the  date  of  the  indenture,  if  James  Blundell  should 
so  long  liye,  and  immediately  from  and  after  the  expiration  of  the 
period  of  four  years,  or  if  James  Blundell  should  die  within  that 
period  (which  eyent  happened),  then  immediately  from  and  after 
his  death,  as  to  the  annuity  of  8001.  on  the  life  of  S.  H.  Noyes, 
in  trust  for  her  for  her  separate  use;  and. as  to  the  annuity  of 
2101.  on  the  life  of  S.  C.  Noyes,  in  trnst  for  her  for  her  separate 


(1)  There  was  a  similar  indenture 
of  the  18th  of  June,  1875,  but  the 


facts  relating  to  it  are  omitted  as  no 
different  question  arose  upon  them. 
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use^  and  as  to  the  annuity  of  210Z.  on  the  life  of  E.  H.  Noyes,  in 
trust  foT  her  for  her  separate  use. 

James  Blnndell  died  on  the  15th  of  January,  1878,  before  the 
expiration  of  the  period  of  four  years  above-mentioned,  and  upon 
his  death  S.  H.  Noyes,  S.  C.  Noyee,  and  E.  H.  Noyes  became 
beneficially  entitled  to  the  respective  annuities  of  8002.,  210/.,  and 
210/.,  by  reason  of  the  disposition  thereof  made  by  the  indenture 
of  the  1st  of  April,  1875. 

Application  was  made  to  the  defendants  to  pay  succession  duty 
at  the  rate  of  SL  per  cent,  on  the  respective  values  of  the 
annuities,  but  they  declined  to  do  so,  and  contended  that  duty  was 
jiayable  only  on  so  much  of  the  annuities  as  accrued  between  the 
death  of  James  Blundell  and  the  1st  day  of  April,  1879. 


1881 


AlTOBllBT 

GnmuL 

o. 

NOTSB. 


Mar,  9, 1881.  Sir  F.  Herachdl,  8.Q.,  and  W.  W.  Karalake,  for 
the  Crown.  All  the  Court  has  to  do  is  to  look  to  the  language  of 
the  instrument  and  the  event  that  has  happened,  independently 
of  any  question  how  the  .successor  might  have  been  entitled  on 
the  happening  of  any  other  event.  Here  two  events  are  provided 
for,  and  the  persons  who  took  did  so  on  the  death  of  the  settlor. 
The  Succession  Duty  Act  (16  &  17  Vict.  c.  51)  taxes  property  and 
not  the  interest  in  property  otherwise  there  would  be  a  tax  on  a 
Tested  reversion.  When  the  property  is  in  possession  the  tax 
applies :  Wileox  v.  Smith  (1) ;  Attorney  General  v.  Lord  Middle- 
ion.  (2)  The  whole  property  is  intended  to  be  taxed,  and  where 
the  Act  intends  to  tax  something  less* than  the  whole  property  into 
which  the  successor  comes,  this  is  expressed  in  the  Act.  If  this 
ctise  is  within  s.  5  at  all  it  can  only  be  by  placing  on  that 
section  a  construction  which  would  bring  every  case  of  remainder 
within  it. 

Dryden  (Benjamin,  Q.C,  with  him),  for  the  defendants.  That 
which  the  successors  obtain  is  to  be  looked  at,  and  not  the  mode 
in  which  it  is  obtained;  the  substance  and  not  the  form:  Le 
Marchant  v.  Commimoners  of  Inland  Bevenue  (3) ;  Attometf 
General  y.  OelL  (4)  When  any  person  gains  by  the  death  of 
another  the  state  is  to  profit,  but  gain  is  the  obtaining  of  something 


(1)  4  Drew.  40. 

(2)  3  H.  &  K.  125. 


(3)  1  Ex.  D.  186. 

(4)  3  H.  &  G.  615. 
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vhich  a  person  had  not  before,  and  in  this  case  the  gain  is  the 
interest  in  the  property  for  one  and  a  half  years,  that  is  the 
income  for  that  period.  Sect.  5  applies  to  this  case  for  the 
property  was  in  the  defendants,  but  subject  to  the  interest  of  the 
settlor,  and  on  his  death  there  was  an  increase  of  benefit  to  the 
defendants,  which  by  the  statute  is  to  be  deemed  a  succession  and 
liable  to  duty,  that  increase  of  benefit  was  a  year  and  a  half  of 
reyenue.  Sects.  21  and  48  are  illustrations  that  the  succession 
is  equivalent  to  the  amount  of  interest  taken.  Here  the  defend- 
ants had  the  reversion  in  them  at  the  time  of  the  death,  and 
therefore  could  not  have  taken  the  whole  property  by  reason  of 
the  death. 
Sir  F.  HeraeJidl,  8.O.,  in  reply. 

Cur.  adv.  vuU. 


April  11, 1881.    The  following  judgments  were  delivered. 

LiNDLEY,  J.  This  case  gives  rise  to  the  question  upon  what 
principle  succession  duty  is  to  be  calculafed  under  circumstances 
which  are  somewhat  peculiar,  as  the  question  is  one  of  principle  I 
need  not  allude  to  the  actual  details  of  the  case,  which  are  to  be 
found  in  the  information  and  the  answer  to  it,  and  I  shall  deal 
with  it  as  an  abstract  question  without  reference  to  the  actual 
particular  circumstances  upon  which  it  turns. 

In  this  case  we  have  to  consider  the  principle  on  which  succes- 
sion duty  is  to  be  assessed  under  circumstances  which  in  substance 
are  as  follows : — A  settlor  after  1853,  by  deed  containing  no  power 
of  revocation,  settled  personal  property  upon  trust  for  himself  for 
a  term  of  four  years,  if  he  should  so  long  live,  and  at  the  end  of 
the  term,  or  at  his  death,  whichever  should  first  happen,  upon 
trust  for  other  persons.  Before  the  end  of  the  term  the  settlor 
died ;  the  persons  entitled  in  remainder  then  came  into  possession 
of  the  settled  property ;  and  the  question  is,  whether  they  ought 
to  pay  succession  duty  assessed  on  the  whole  of  the  settled 
property,  or  on  some  less  sum,  e.g.,  the  income  of  it  for  the  period 
between  the  death  of  the  settlor  and  the  end  of  the  term.  The 
Crown  contends  for  the  first  view;  the  remaindermen  for  the 
second,  upon  the  ground  that  all  that  they  have  in  fact  gained 
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by  the  death  of  the  settlor  is  that  they  have  come  into  possession       iSSl 
of  their  property  a  little  sooner  than  they  otherwise  would. 

The  solution  of  this  question  turns  upon  the  proper  construction 
of  the  Succession  Duty  Act  (16  &  17  Vict,  a  51),  and  the       Notes. 
difficulty  in  the  case  arises  from  throe  causes,  yiz. : —  Uadky,  j. 

1st.  The  fact  that  the  remaindermen  did,  in  the  eyents  which 
happened,  come  into  possession  of  the  trust  property  on  the  death 
of  the  settlor. 

2nd.  The  fact  that  during  his  life  they  had  a  yested  interest 
which  must  haye  fallen  into  possession  at  the  end  of  the  term, 
and  that  all  they  haye  really  gained  by  the  death  of  the  settlor  is 
that  their  possession  of  the  property  has  been  accelerated. 

3rd.  The  fact  that  the  Succession  Duty  Act  in  some  of  its 
sections  uses  the  expression  *' property,*'  and  in  others  *' increase 
of  benefit  accruing  to  a  person,"  and  imposes  the  duty  on  such 
"  property  "  or  ''  increase  of  benefit "  as  the  case  may  be. 

It  is  conceded,  and  is  undeniable,  that  but  for  the  second  fact 
the  remaindermen  would  haye  to  pay  duty  assessed  upon  the 
whole  trust  property,  for  the  case  would  then  fall  directly  within 
s.  2  of  the  Act.  It  is  also  conceded,  and  is  equally  undeniable, 
that  if  the  term  of  years  had  not  determined  by  the  death  of  the 
settlor,  i.e.,  if  the  remaindermen  had  come  into  possession  at  the 
expiration  of  the  term  by  effluxion  of  time,  no  succession  duty 
would  haye  been  payable.  It  becomes  necessary,  therefore,  to 
consider  upon  what  property  or  interest  in  property  duty  is  made 
payable  by  the  Act,  and  what  exactly  is  meant  by  the  expression 
''increase  of  benefit"  where  that  expression  occurs. 

In  order  to  understand  the  Succession  Duty  Act,  close  attention 
must  be  paid  to  the  definitions  of  property  in  s.  1,  and  of  succes- 
sion in  ss.  1,  2,  3,  5,  and  7.  The  duty  on  successions  is  imposed 
by  s.  10,  and  this  duty,  whateyer  it  may  be,  or  on  whateyer 
succession  it  may  be  imposed,  is  neyer  payable  (unless  preyiously 
compounded  for)  until  such  succession  falls  into  possession,  see 
8.  20;  and  when  it  does  fall  into  possession  the  duty  on  it  is 
payable  according  to  the  interest  of  the  successor  in  it,  either  in 
one  sum  or  by  instalments,  as  prescribed  by  other  sections  of 
the  Act. 

Let  us  now  take  the  case  of  a  limitation  to  A.  for  life,  with 
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Atiobhet~  During  A/s  life  B.  has  a  vested  remainder,  the  value  of  which 

OmsAL     depends  on  the  value  of  the  property  and  the  age  of  A.    During 

Notes.      a.*s  life  B.  pays  no  duty.     When  A.  dies,  B.  pays  duty  on  the 

LiDdiey.j.     whole  property,  which  then  falls  into  possession.    He  does  not 

pay  on  the  difference  between  the  value  of  the  property  in 

possession  and  the  value  of  the  remainder  when  it  first  vested  in 

him ;  and  yet  in  one  sense  this  difference  in  value  is  the  utmost 

beneficial  interest,  which  accrued  to  B.  on  A.*s  death.    That,  in 

the  case  supposed,  B.  pays  on  the  whole  property  which  falls  into 

possession  is  quite  plain  if  the  case  falls  within  s.  2,  for  in  that 

section  the  word  "  property  "  is  used,  and  no  ambiguity  is  created 

by  the  use  of  the  expression  "  beneficial  interest "  or  "  increase  of 

benefit,''  and  it  is  known  as  a  matter  of  fact  that  remainders  and 

reversions  have  always  been  dealt  with  on  this  principle  ever 

since  the  Act  has  been  in  operation. 

The  3rd  section  of  the  Act  deals  with  joint  tenants ;  and  any 
beneficial  interest  accruing  to  any  one  of  them  by  the  death  of  any 
other  of  them  is  declared  to  be  a  succession,  i.e.,  property  charge- 
able with  duty:  ss.  10  and  20  must  be  read  with  s.  3,  and  it 
appears  to  me  plain  that  what  is  meant  in  s.  3  by  beneficial  in- 
terest accruing  is  the  share  of  the  property  which,  on  the  death 
of  one  of  the  joint  tenants,  accrues  in  possession  to  his  survivor. 
The  beneficial  interest  accruing  is  not  the  value  of  the  estate  or 
interest  of  the  deceased  whilst  he  lived ;  nor  the  difference  between 
the  value  of  the  survivor's  chance  of  succession  to  the  share  of  the 
deceased  when  he  was  alive,  and  the  value  of  that  share  when  it 
falls  into  possession ;  the  beneficial  interest  accruing  to  the  sur- 
vivor, and  taxable  in  his  hands,  is  the  whole  share  which,  on  the 
death  of  the  deceased,  accrued  to  the  survivor  in  possession.  Such 
cases  as  these  have  always,  I  believe,  been  dealt  with  on  this 
principle  ever  since  the  Act  passed ;  and  it  is  obvious  that  any 
other  principle  would  involve  the  possibility  of  one  of  many  joint 
tenants  succeeding,  by  the  deaths  of  his  co-tenants,  to  a  very  large 
property,  and  paying  next  to  nothing  for  succession  duty. 

The  5th  section  relates  to  property  subject  to  some  charge, 
estate,  or  interest  determinable  on  death,  and  enacts  in  substance 
that  the  increase  of  benefit  accruing  on  the  determination  of  such 
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charge,  eetatey  or  interest  to  the  person  beneficially  entitled  to  the 
property  subject  thereto,  shall  be  a  succession,  Le.,  property 
chargeable  with  duty  under  the  Act.  This  section  must  also  be 
read  with  ss.  10  and  20 ;  and  here  again  it  appears  to  me  that  by 
increase  of  benefit  is  meant  that  which  is  set  free  and  accrues  in 
possession  to  the  owner  of  the  property  which  was,  but  is  no 
longer,  subject  to  the  charge,  estate,  or  interest  which  has  ceased. 
Let  us  see  how  ss.  5,  10,  and  20  practically  work,  and  consider 
the  three  types  of  cases  which  tail  within  them. 

First,  let  us  suppose  that  an  estate  worth  1500/.  a  year  is  sub- 
ject to  a  life-annuity  of  500/.  a  year,  and  becomes  liable  to 
succession  duty  during  the  life  of  the  annuitant.  In  this  case  the 
estate  is  treated  as  a  succession  worth  lOOOZ.  a  year,  and  the 
owner  pays  no  succession  duty  on  the  500/.  a  year ;  but  when,  by 
the  death  of  the  annuitant  the  owner  comes  into  the  enjoyment  of 
the  500/.  a  year,  he  pays  on  the  footing  of  a  person  then  succeed- 
ing to  an  estate  of  that  value.  In  this  way  he  pays,  as  he  comes 
into  possession,  the  full  duty  on  the  whole  property.  But  neither 
first  nor  last  is  the  annuity  valued,  nor  does  the  owner  of  the 
estate  pay  on  the  difference  between  the  value  of  the  estate, 
subject  to  the  annuity  and  the  value  of  the  estate  free  from  it. 
Lord  Advocate  v.  MeDonald  (1)  is  an  illustration. 

Let  us  next  take  the  case  of  an  estate  subject  to  dower.  Here 
again,  the  increase  of  benefit  accruing  to  the  owner  of  the  estate 
on  the  death  of  the  doweress  is  the  one-third  of  the  estate  or  one- 
third  of  the  rents,  which  the  owner  of  the  estate  has  not  enjoyed 
during  her  life,  but  which  accrues  to  him  in  ^possession  on  her 
death.    Harding  v.  Harding  (2)  illustrates  this. 

Let  us  next  take  the  case  of  property  the  whole  of  which  is 
subject  to  a  life  estate.  Although  s.  5  was  probably  not  framed 
on  purpose  to  meet  such  a  case  as  this,  yet  s.  6  serves  to  shew  that 
8.  5  may  include  such  a  case,  and  WHeox  v.  Smith  (3)  supports 
this  view.  So  long  as  the  life  estate  exists  no  duty  is  payable  on 
the  remainder  or  on  the  reversion  (s.  20);  but  when  the  life 
estate  ceases,  the  increase  of  benefit  which  accrues  to  the  re- 
mainderman, and  which  is  declared  to  be  a  succession,  i.e.,  property 

(1)  24  Scotch  Seas.  Cas.  1176,  27th  Jan.  1862.  (2)  2  Giflf.  597. 

(3)  4  Drew.  40. 
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Attosnxt    which  he  comes.    The  same  principle  is  as  applicable  to  this  case 

QwmAL     ^  ^  jjj^  ^j^^g^  ^f  ^jj^  annuity  or  dower  already  considered ;  and  it 

^<^"^      appears  to  me  that,  whether  a  remainder  which  falls  into  possession 

Lindtoy.  J.     comcs  within  s.  2  or  s.  5,  the  same  principle  is  applicable  to  it, 

and  this  view  is  supported  by  Wilcox  r.  Smith  (1),  where,  though 

the  facts  were  not  like  those  we  have  to  deal  with,  Kindersley, 

y.C,  held  the  remainder  to  be  within  s.  2,  and  that  it  was  im* 

material  which  of  the  two  sections  was  applicable.    The  principle 

underlying  the  whole  statute  appears  to  me  to  be  that,  when  a 

person  comes  into  possession  of  property  on  a  death,  the  beneficial 

interest  in  it  which  then  accrues  to  him,  or  the  increase  of  benefit 

which  then  accrues  to  him,  is  the  whole  property  which  he  so 

comes  into  possession  of,  and  not  the  difference  in  value  between 

that  property  and  the  yalue  of  any  estate  or  interest  he  may  have 

had  in  it  before  he  came  into  possession  of  it. 

In  the  eyent  which  happened  the  defendants  in  this  case  came 
into  possession  of  a  certain  trust  fund  on  the  death  of  the  settlor ; 
and  they  are  chargeable  with  duty  accordingly;  and  they  can,  in 
my  opinion,  deriye  no  benefit  from  the  fact  that  if  he  had  not 
died  so  soon  they  would  have  obtained  the  same  property  free  of 
duty.  It  was  indeed  contended  that  the  defendants  were  entitled 
to  some  allowance  under  s.  38,  on  the  ground  that  they  had,  upon 
coming  into  the  trust  property  on  the  death  of  the  tenant  for  life, 
been  deprived  of  their  reversion  expectant  on  the  expiration  by 
e£9uxion  of  time  of  the  term  created  by  the  settlement.  But 
s.  38  appears  to  me  to  contemplate  two  properties,  one  of  which 
is  gained  and  the  other  lost ;  and  not  two  alternative  titles  to  the 
same  property,  one  of  which  takes  effect  and  thereby  excludes  the 
operation  of  the  other.  The  defendants,  it  is  true,  are  deprived  of 
the  chance  of  not  having  to  pay  succession  duty,  but  it  is  obvi- 
ously absurd  to  say  that  they  are  deprived  of  that  property  into 
the  possession  of  which  they  have  come,  and  to  which  they  are 
absolutely  entitled. 

My  opinion  in  favour  of  the  Crown  is  not  based  on  s.  8,  which 
relates  to  schemes  to  evade  the  Act.  This  settlement  may  have 
been  made  to  evade  the  Act,  but  there  is  nothing  secret  or 

(1)  4  Drew.  40. 
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fraudalent  in  the  case,  and  moreover,  the  conclasion  at  which  1 
have  arrived  is  applicable  to  all  limitations  for  terms  of  years 
determinable  on  a  death.  Whether  the  term  is  four  years  or 
ninety-nine  years,  or  1000  years,  appears  to  me  wholly  imma- 
teriaL  In  my  opinion,  there  ought  to  be  judgment  for  the  Crown 
as  prayed  by  the  information. 
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Gboye,  J.  I  regret  in  this  case  to  take  a  different  view  from 
my  Brother  Lindley,  and  therefore  I  need  not  say  I  have  con- 
siderable donbt  in  the  matter.  I  feel  bound  to  give  my  judgment 
in  this  case  against  the  Crown,  and  I  will  state  to  the  best  of  my 
ability  the  reasons  which  lead  me  to  do  this. 

The  case  is  shortly  this,  [a  gentleman  settled  upon  his  nieces 
and  grandnieces  certain  property  to  be  theirs  absolutely  after 
four  years  from  the  date  of  the  settlement,  and  he  coupled  this 
gift  with  the  proviso  that  if  he  died  within  the  four  years  they 
should  get  the  immediate  possession  of  the  estate.  He  died  about 
a  year  and  a  half  before  the  expiration  of  the  four  years.  For  the 
Crown  it  is  contended,  that  as  the  nieces  got  into  possession  of 
the  property  by  his  death,  they  are  bound  to  pay  succession  duty 
upon  the  whole  property.  The  opposite  argument  is,  that  as  all 
they  got  by  his  death,  and  all  they  could  get,  was  a  succession  to 
a  year  and  a  half  of  income,  they  having  the  property  in  them  by 
an  irrevocable  settlement  before,  they  are  only  bound  to  pay  duty 
on  the  year  and  a  half  of  income.    I  am  of  this  opinion. 

I  think  it  is  better  to  begin  what  I  have  to  say  by  referring  to 
8. 8,  because  it  was  a  good  deal  argued  before  us  by  the  learned 
Solicitor-General  for  the  Crown,  that  this  was  in  fact  an  evasion 
of  the  Act.  The  word  *^  evasion  "  may  mean  either  of  two  things. 
It  may  mean  an  evasion  of  the  Act  by  something  which,  while  it 
evades  the  Act  is  within  the  sense  of  it,  or  the  word  may  mean 
an  evading  of  the  Act  by  doing  something  to  which  the  Act  does 
not  apply.  I  do  not  know  that  in  this  case  the  settlor  might  not 
have  done  what  he  did — settled  his  estate — for  the  purpose  of 
evading  payment  of  succession  duty;  if  he  did  so,  but  not 
corruptly  within  the  meaning  of  s.  8,  then  he  had  a  right  to  do 
so.  He  ran  the  risk  at  the  expiration  of  four  years  of  losing  all 
his  dominion  over  the  property,  and  there  can  be  no  question 
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either  that  if  after  the  four  years  had  expired  he  had  contmned 
to  live,  no  saccession  duty  woald  have  been  payable,  or  that  if  he 
had  settled  the  property  immediately  no  succession  dnty  would 
have  been  payable.  Had  s.  8  applied,  saccession  duty  would  have 
been  payable  upon  the  whole,  but  I  agree  with  my  Brother 
Lindley,  that  this  case  cannot  be  brought  within  the  section,  and 
indeed  it  was  hardly  argued  that  it  could  be.  Assuming  it  not 
to  come  within  that  section,  but  to  be  a  bon&  fide  absolute  convey- 
ance of  the  property,  then  we  come  to  consider  how  would  this 
case  stand  supposing  there  had  not  been  this  relationship  between 
the  settlor  and  the  persons  upon  whom  he  settled  it.  Now  the 
second  section,  upon  which  my  Brother  Lindley  roUes,  I  do  not 
quite  read  in  the  same  way  as  he  does.  I  think  it  has  a  more 
limited  effect.  It  may  be  observed  that  section  uses  not  only 
the  word  "  property,"  but  the  words  **  by  reason  whereof  a  person 
has  or  shall  become  beneficially  entitled  to  property,"  and  also 
afterwards  ^*  and  every*devolution  by  law  of  any  beneficial  interest 
in  property."  For  the  definition  of  the  word  "  property  "  I  look 
to  the  interpretation  clause,  and  it  is  there  thus  interpreted : 
**  The  term  *  real  property '  shall  include  all  freehold,  copyhold, 
customary  leasehold,  and  other  hereditaments,  and  heritable 
property,  whether  corporeal  or  incorporeal,  in  Great  Britain  and 
Ireland,  money  secured  on  heritable  property  in  Scotland,  and 
all  estates  in  any  such  hereditaments."  Therefore  ''property" 
according  to  that  does  not  appear  to  me  in  any  way  to  involve 
in  all  cases  the  whole  fee-simple  of  the  property,  but  an  estate 
in  property,  and  the  definition  of  ''succession,"  upon  which  I 
shall  have  a  word  or  two  to  say  in  a  moment,  is,  "The  term 
'succession'  shall  denote  any  property  chargeable  with  duty 
under  this  Act."  Now  "  property  "  there  seems  to  me  to  mean 
the  substratum  upon  which  succession  duty  is  to  attach,  but 
my  view  is  that  it  is  to  attach,  not  as  to  those  paying  it  in 
respect  of  the  whole  property  when  the  property  first  comes  into 
their  possession  by  death — it  does  so  in  some  cases — ^but  substan- 
tially in  respect  of  their  beneficial  interest.  That  I  think  is  clear 
from  several  sections  of  the  Act.  Not  only  are  the  words  *'  bene- 
ficial interest  "and  "beneficially  entitled"  used  in  this  section, 
but  in  s.  5  there  is  this  provision :  "  Where  any  property  shall  at 
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or  after  the  time  appointed  for  the  commencement  of  this  Act  188I 
be  subject  to  any  charge,  estate,  or  interest,  determinable  by  the  attobhst 
death  of  any  person,  or  at  any  period  ascertainable  only  by  ""^^ 
reference  to  death,  the  increase  of  benefit  accniing  to  any  person  Nons. 
or  persons  npon  the  extinction  or  determination  of  such  charge,  oran,  j. 
estate,  or  interest  shall  be  deemed  to  be  a  succession  accruing  to 
the  person,  or  the  persons  if  more  than  one,  then  entitled  benefi- 
cially to  the  property  or  the  income  thereof,  according  to  his  or 
their  respective  estates  or  interests  therein,  or  beneficial  enjoyment 
thereof;  and  the  person  or  persons  from  whom  such  successor  or 
successors  respectively  shall  have  derived  title  to  the  property  so 
charged  shall  be  deemed  to  be  the  predecessor  or  predecessors,  as 
the  case  may  be."  Now  it  is  true  this  does  not  in  words  apply 
to  the  present  case,  but  it  comes  close  to  it,  at  all  events  it  shews 
that  the  word  '^  property  "  in  the  2nd  section  does  not  mean  the 
whole  corpus  of  the  property,  but  the  beneficial  interest  into 
which  the  successor  comes.  So  again  ss.  85,  36,  37,  and  38,  give 
the  mode  of  estimating  the  value  of  a  succession  and  the 
allowances  to  be  made.  These  and  other  sections  to  the  same  * 
effect  in  the  Act,  all  to  my  mind  tend  to  shew  that  the  payment 
of  succession  duty  is  in  prospect  of  the  beneficial  interest  which 
the  successor  gets  by  the  death  of  the  settlor.  When  he  does 
not  get  the  property  by  death  he  pays  no  succession  duty.  It 
is  true  in  certain  cases,  to  which  my  Brother  Lindley  has  referred, 
the  first  successor,  who  gets  the  property  which  coalesces  with  a 
subsequent  reversion,  but  all  of  which  comes  upon  the  death  of 
the  testator,  has  to  pay  succession  duty  upon  the  whole,  but  to 
my  mind  those  cases  do  not  apply  to  this  case  where  a  person  haa 
got  it  by  an  independent  conveyance  totally  irrespective  of  and 
having  nothing  to  do  with  the  death  of  the  predecessor,  so  that 
the  party  gets  nothing  by  that  death  except  the  benefit  of  the 
intermediate  period  which  would  elapse  before  he  could  otherwise 
get  into  the  property,  and  there  is  no  alteration  of  his  claim  to 
the  property  after  the  lapse  of  so  many  years. 

Sect.  10  is  ^'  There  shall  be  levied  and  paid  to  her  Majesty  in 
reqwct  of  every  such  succession  as  aforesaid,  according  to  the 
value  thereof,  the  following  duties."  That  again,  to  my  mind, 
goes  to  shew  that  succession  duty  is  not  to  be  paid  upon  the 
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property  in  any  sense  as  a  whole,  bnt  aeeoFding  to  the  value  of 
that  which  the  party  sncceeds  to.  In  this  case  there  is  an  absolate 
vested  reversion  in  the  nieces  at  four  years  from  the  date  of  the 
settlement.  The  reversion  can  be  sold  in  the  market  and  it  is 
to  all  intents  property  which  can  be  dealt  with  as  far  as  purchase 
and  sale  goes.  It  is  true  they  cannot  enter  upon  it,  but  it  has  all 
the  incidents  of  property  which  is  not  liable  to  succession  duty  if 
the  four  years  elapse. 

Now  what  is  the  difference — and  to  my  mind  I  cannot  discern 
a  substantial  difference — between  this  case  and  the  case  of  the 
nieces  having  obtained  or  purchased  an  estate  from  another 
source,  not  from  their  uncle  but  from  somebody  else,  but  subject 
to  a  four  years'  lease  determinable  with  the  uncle's  lifetime  or 
with  some  other  person's  lifetime?  The  case  I  am  now  sup- 
posing, it  seems  to  me,  would  come  directly  within  s.  5.  It 
may  be  the  present  case  does  not  come  directly  within  s.  5. 
They  would  have  in  the  case  I  am  supposing  certain  property  on 
which  there  was  an  outstanding  charge,  estate,  or  interest  deter- 
minable by  the  death  of  a  person,  and  then  a  period  ascertainable 
by  reference  to  such  death,  and  then  (I  am  reading  the  words  of 
the  section)  ^*  the  increase  of  benefit  accruing  to  them  upon  the 
extinction  or  determination  of  such  charge  shall  be  deemed  to  be 
a  succession."  They  therefore  would  only  have  to  pay  succession 
duty  upon  the  increase  of  benefit  by  the  lease  falling  in  by  their 
uncle's  death.  That  is  substantially  the  present  case.  So,  again, 
if  the  settlor  conveyed  the  whole  estate  to  his  nieces,  but  they 
-agreed  to  pay  him  or  hand  over  to  him  the  rent  of  the  estate 
for  four  years,  but  ceasing  at  his  death,  that  would  come  within 
s.  2.  That  is  very  close  to  the  present  case.  Here,  if  the  successors 
are  liable  to  pay  duty  on  the  whole  estate,  I  see  no  reason  why,  in 
1;he  case  of  a  sale  by  A.  to  B.  of  a  reversionary  estate  for  value, 
subject  to  a  lease  for  four  years,  if  the  tenant  shall  so  long  live, 
the  purchaser  should  not  be  liable  to  succession  duty  upon  the 
whole  if  the  tenant  dies  within  four  years. 

I  cannot  avoid  thinking  there  is  underlying  the  argument 
of  the  Crown  a  fallacy  which  arises  from  the  tacit  assumption 
that  this  is  in  fact  an  evasion  of  the  Succession  Duty  Act,  and  if 
this  had  been  a  case  between  strangers  I  doubt  whether  it  would 
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have  been  brought  forward.  Suppose,  for  instance,  the  owner  of 
an  estate  wished  to  sell  it,  but  before  doing  so  wished  to  conclude 
some  agricultnral  experiments.  Bemg  engaged  in  those  experi- 
ments he  says  to  the  bnyer,  **  I  cannot  hand  over  possession  to 
yon  now,  but  I  will  sell  you  the  reversion  of  it  after  four  years, 
retaining  possession  of  it  for  that  time  in  order  that  I  may  finish 
the  work  I  am  upon  if  I  so  long  live."  It  seems  to  me  it  would 
be  a  very  strong  thiug  to  say  the  Crown  could  obtain  succession 
duty  upon  the  whole  from  the  buyer,  because  the  seller  has 
reserved  a  certain  limited  interest  for  a  certain  time.  I  doubt 
whether  that  would  have  struck  the  advisers  of  the  Crown  as  a 
case  for  claiming  succession  duty.  I  have  put  these  cases  to 
shew  if  you  get  rid  of  the  idea  of  the  kinship  between  the  parties, 
and  present  as  between  strangers  the  identical  case,  it  is  not 
within  the  provision  of  the  Act  Many  hypothetical  cases  were 
adduced  in  argument  to  shew  how  the  Act  might  be  evaded  if 
the  Crown  failed  in  this  case.  It  appears  to  me  two  answers  may 
be  given  to  the  argument  founded  on  these  cases.  First,  there 
must  in  every  law  be  marginal  cases  which  come  very  near  the 
point  at  which  the  statute  may  be  avoided ;  and,  secondly,  the 
persons  intending  to  avoid  the  operation  of  the  statute  can  always 
succeed  by  doing  it  directly.  If  a  man  with  a  mortal  disease, 
although  he  knows  he  cannot  live  six  months,  chooses  to  convey 
his  property  to  his  heirs  expectant  he  may  do  so,  and  they  will 
pay  no  succession  duty.  So,  again,  an  old  man  may  do  so.  He 
may  hand  over  his  property  by  a  bond,  fide  conveyance.  Tet  in 
both  cases,  in  one  sense  of  the  word,  the  donor  evades  the  Act, 
that  is  to  say,  he  conveys  the  property  in  such  a  way  that  the 
parties  do  not  pay  succession  duty.  But  in  both  these  cases  the 
parties  run  some  risk,  and  that  is  the  check  which  enables  the 
Crown  substantially  to  get  succession  duty.  A  man,  however  old 
he  may  be,  cannot  be  certain  how  long  he  will  live.  He  might 
give  a  long  lease  so  as  to  be  tolerably  certain  it  will  last  his 
lifetime,  or  he  might  give  a  short  lease,  and  yet  he  may  outlive 
it.  So,  again,  a  man  may  recover  or  linger  on  for  a  long  time, 
and  at  the  expiration  of  the  term  find  himself  deprived  of 
his  property.  What  really  prevents  the  evading  the  Succession 
Duty  Act,  which  everybody  may  evade  by  giving  his  property 
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▲noRNET  have  to  part  with  their  property  or  their  dominion  over  it,  or  the 

Gbotbal  po^ej.  Qf  testamentary  disposition  of  it 
Notes.  I  think  there  should  be  judgment  for  the  defendants,  without 

Grove,  J.        COStS. 

Lindley,  J.,  having  withdrawn  his  judgment,  judgment  was  given 
for  the  defendants. 
The  Attorney  General  appealed, 

Dec.  5, 1881.    Sir  F.  EerseheU,  8.G.,  and  W.  W.  Karddke,  for 
the  Crown. 

Benjamin^  Q.CX,  and  DrydeUy  for  the  defendants. 

Jessel,  M.B.  It  is  the  duty  of  judges  in  all  cases  to  give  &ir 
and  full  effect  to  Acts  of  Parliament  without  regard  to  the 
particular  consequence  in  the  special  case,  and  not  to  indulge  in 
conjecture  as  to  what  the  legislature  would  have  done  if  a  parti- 
cular  case  had  been  presented  to  their  notice.  We  first  of  all 
have  to  see  what  the  Act  of  Parliament  says,  and  then  apply  it  to 
the  case,  and  I  do  not  think  it  is  a  fair  criticism  on  an  Act  of 
Parliament  to  say  that  the  result  will  be  unfair,  or  that  it  will 
result  in  making  people  pay  duty  who  ought  not  to  pay  duty. 

Now,  it  appears  to  me  to  be  beyond  doubt  that  the  second 
section  applies  to  this  case.  There  is  a  succession  within  the 
terms  of  that  section,  and  the  death  of  James  Blundell  was  the 
event  upon  which  the  succession  arose,  James  Blundell  himself 
being  the  predecessor.  Then  the  82nd  section  says  this,  that 
certain  provisions  of  the  Legacy  Duty  Act  shall  apply  *^  to  the 
personal  property  comprised  in  any  succession,  and  to  the  assess- 
ment and  payment  of  duty  thereon,  as  if  such  personal  property 
were  a  legacy  bequeathed  by  the  predecessor  to  the  successor, 
and  were  subject  to  the  said  provisions."  That  is,  they  apply 
when  they  have  any  application.  The  10th  section  states  the 
amount  of  duty  to  be  paid,  but  it  is  plain  that  under  s.  32  the 
provisions  of  the  Legacy  Duty  Act  apply,  as  if  such  personal 
property  were  a  legacy  bequeathed  by  the  predecessor  to  the  suc- 
cessor.   That  is  the  result  of  the  Act.    The  only  other  section 
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which  it  is  necessary  to  rerer  to  is  s.  5  which,  though  it  does  not 
determine,  aids  the  construction.  The  words  are :  *^  Where  any 
property  shall  at  or  after  the  time  appointed  for  the  commence- 
ment of  this  Act  be  subject  to  any  charge,  estate,  or  interest, 
determinable  by  the  death  of  any  person,  or  at  any  period  ascer- 
tainable only  by  reference  to  death,  the  increase  of  benefit  accru- 
ing to  any  person  or  persons  npon  the  extinction  or  determination 
of  snch  charge,  estate,  or  interest  shall  be  deemed  to  be  a  succes- 
sion accruing  to  the  person,  or  the  persons  if  more  than  one,  then 
entitled  beneficially  to  the  property  or  the  income  thereof,  accord- 
ing to  his  or  their  respective  estates  or  interests  therein."  These 
words  I  take  to  mean,  that  when  a  person  is  in  possession  of  pro- 
perty, if  any  other  estate  or  charge  upon  the  property  comes  to  an 
end  by  reason  of  death,  the  increase  of  income  is  to  be  charged. 

Now,  that  being  so,  what  have  we  here?  On  the  death  of 
James  Blundell  the  event  happened  by  which  the  successor 
became  entitled,  and  the  whole  of  the  property — that  is,  the  per- 
sonal property  which  is  to  be  treated  as  if  it  were  a  legacy  by 
the  predecessor  to  the  successor — ^is  the  property  comprised  in  the 
euccession.  James  Blundell  did  not  survive  the  four  years,  and  a 
title  accrued  at  that  period  and  at  that  period  only.  What  was 
argued  was  this,  that  as  the  defendants  would  succeed  in  any 
event  at  the  end  of  four  years,  they  only  gained  by  the  death  of 
James  Blundell  the  amount  of  income  which  accrued  in  those 
four  years.  That  is  quite  true.  That  is  all  the  benefit  they  got, 
but  that  is  not  what  the  Succession  Duty  Act  says  you  are  to  look 
to.  It  does  not  apply  merely  to  the  increase  of  benefit  which 
would  accrue  to  the  successor.  The  duty  attaches  to  the  pro- 
perty he  acquires  by  reason  of  or  upon  the  happening  of  the 
event,  being  an  event  depending  upon  the  termination  of  human 
life,  on  which  his  title  accrues.  This  is  quite  as  much  within  the 
6pirit  of  the  Act  as  it  is  within  the  letter.  The  event  has  occurred 
upon  which  the  defendants'  title  accrued. 

Now  I  never  heard  in  the  case  of  succession  duty  that  the  fact 
of  an  alternative  event  possibly  happening  could  make  any  difier- 
enoe.  I  put,  in  the  course  of  the  argument^  the  case  of  an  estate 
limited  during  widowhood.  There,  no  doubt,  if  the  widow  married 
again,  the  successor  would  have  no  duty  to  pay,  although  he  would 
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1881  1^&^6  to  pay  duty  if  she  died  before  she  married  again.  The  dif- 
ference  between  the  possibilities  of  her  death  and  of  her  marrying* 
again  is  not  to  be  taken  into  consideration.  You  might  have  an 
estate  dependent  on  twenty  different  events — ^assignments  bank- 
jcflMUf.R.  ruptcy,  and  so  on.  One  of  these  events  might  be  death,  and  if 
the  death  happens  the  title  accmes  npon  the  death,  and  sncces- 
sion  daty  would  be  payable  although  there  might  be  an  enormous 
probability  of  the  successor  becoming  entitled  to  the  estate  in  one 
or  other  of  the  other  nineteen  ways  rather  than  by  the  death.. 
There  is  nothing  in  this  case  to  distinguish  it  from  the  ordinary 
cases  under  the  Act  of  Parliament,  and  I  am  not  at  all  sure  that 
the  result  of  a  contrary  decision  would  be  quite  as  much  within 
the  spirit  of  the  Act.  As  was  suggested  in  argument,  you  may 
have  a  very  old  man  who  is  certain,  in  all  human  probability,  not 
to  survive  a  given  number  of  years,  and  he  may  settle  his  pro- 
perty in  this  fashion ;  and  in  the  case  supposed,  though  it  is  oa 
his  death  the  person  beeomes  entitled,  there  would  be  no  duty,  or 
next  to  no  duty,  payable  to  the  Crown.  That  may  be  called,  no 
doubt,  an  avoidance  of  the  Act,  but  still,  if  you  look  at  the  spirit 
of  the  Act,  which  was  that  those  persons  who  should  by  free  gift 
acquire  property  from  another,  should  pay  duty  upon  coming  into- 
the  property,  such  a  case  was  one  which  the  Act  was  intended  to 
cover.  But  I  prefer  to  rest  my  decision  upon  the  letter  of  the 
Act.    The  judgment  of  the  Court  below  should  be  reversed. 


Bbett,  L.J.  It  is  not  doubted  that  this  case  is  within  s.  2, 
that  there  has  been  a  succession,  and  that  some  succession  duty 
is  payable.  The  question  is,  how  is  that  section  to  be  applied  to 
a  disposition  containing  alternative  conditions  ?  It  seems  to  me 
that  the  decision  in  all  these  cases  depends  on  a  consideration  of 
the  application  of  the  disposition  in  question  to  the  death  of  the 
settlor,  and  I  think  that  where,  by  reason  of  a  voluntary  disposi- 
tion, a  beneficial  interest  in  property  comes  into  the  possession  of^ 
or  takes  effect  in  favour  of,  one  person  on  the  death  of  another, 
succession  duty  must  be  paid  on  the  full  value  of  that  property^ 
without  regard  to  the  consideration  that  by  the  same  disposition 
the  same  interest  in  the  same  property  might,  on  the  happening- 
of  some  other  condition,  have  come  to  the  same  person  at  another 
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time  than  on  the  death  of  the  other.    The  condition  which  has    _j^ 
not  happened  is  not  to  be  regarded. 

Ifow,  in  this  case  of  the  two  conditions — death  within  the  four 
years  and  death  after  the  four  years — ^the  only  condition  which 
happened  was  the  death  of  James  Blundell  within  the  four  years. 
Immediately  upon  that  condition  happeniDg  the  whole  interest 
passed  into  the  possession  of  these  nieces,  or  took  effect  imme- 
diately. Therefore,  the  other  alternative  which  never  happened 
is  to  be  disregarded  as  if  it  had  never  been  in  the  settlement  at 
all.  That  seems  to  me  to  be  the  true  construction  of  s,  2,  and 
the  true  construction  of  the  disposition  in  this  case,  and,  applying 
the  one  to  the  other,  it  seems  to  me  that  our  decision  must  be  in 
favour  of  the  appeal.  It  was  argued  that  s.  32  could  help  us  to  a 
different  constraction.  It  seems  to  me  that  s.  32  does  not  apply 
at  all,  but  that  even  if  it  had  applied,  it  would  not  have  helped 
us  to  say  what  ought  to  be  the  right  conclusion,  because  the  pro- 
visions of  the  Legacy  Daty  Act  would  not  have  been  applicable 
until  it  had  been  determined  what  was  the  thing  to  which  they 
were  to  be  applied.  That  did  not  depend  upon  s.  8,  and  it  did 
not  depend  upon  s.  32,  but  upon  the  application  of  s.  2  to  the  dis- 
position in  this  case.  With  regard  to  s.  38,  any  argument  that 
was  founded  upon  it  seems  to  me  to  be  untenable. 


Cotton,  L.  J.  We  may  obtain  assistance  from  other  sections  of 
the  Act^  but  the  2nd  section  is  the  material  one.  That  section 
provides  that ''  Every  disposition  of  property  by  reason  whereof 
any  person  shall  become  beneficially  entitled  to  any  property  after 
the  death  of  any  person,  either  immediately  or  after  any  interval, 
either  certainly  or  contingently,  shall  be  deemed  to  confer  on  the 
person  entitled,  by  reason  of  any  such  disposition,  a  '  succession ' " 
within  the  meaning  of  the  Act, 

In  this  case  there  were  two  alternative  events,  the  survival  after 
the  four  years,  and  the  death  before  the  four  years  were  ended. 
When  James  Blundell  died  before  the  four  years  were  ended,  the 
nieces  became  entitled  within  the  2nd  section.  It  is  said  that 
their  succession  was  hastened,  but  this  is  a  fallacy  which  arises 
from  treating  the  case  as  if  it  were  one  where  the  limitation  was 
only  after  the  four  years,  without  any  contingency  of  death.   It  is 
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1881        argued,  too^  that  the  ultimate  interest  belonged  to  the  nieces  as 

AnoBszi^  Boon  as  the  settlement  was  made,  by  reason  of  the  trustees  holding 

it  for  the  four  years,  but  I  think  that  ,the  trustees  held  it  not  for 

them  but  for  them  and  James  Blundell  together,  as  being  entitled, 

for  different  interests,  under  the  terms  of  the  settlement. 

Then  s.  5  is  relied  on.  But  I  think  that  this  section  tells 
against  the  respondents,  for  it  provides  for  the  case  of  a  person 
haying  property  relieyed  from  a  burden  by  the  death  of  another, 
which  is  to  a  certain  extent  their  case.  Lastly,  I  cannot  see  how 
the  rules  under  the  Legacy  Duty  Acts  can  help  us  in  construing 
a  section  which  shews  what  property  is  chargeable  before  the 
rules  under  those  Acts  come  into  operation. 

Appeal  dttowed. 

Solicitor  for  the  Crown :  Solicitor  of  Inland  Revenue. 
Solicitors  for  Bespondents :  8.F.&  E.  Noyes. 

J«  £•  XI. 


I^  12.  [IN  THE  COURT  OF  APPEAL.] 

THE   CHINA   TRANSPACIFIC    STEAMSHIP   COMPANY   v. 
COMMERCIAL  UNION  ASSURANCE  COMPANY. 


THE 


Inmrancej  Marine — Policy^  Action  on — Discovery  of  8hip*8  Papers — Form  of 
Order — Whether  righUy  made  on  all  Persona  interested — Continuance  of 
Practice  in  Force  htfore  Judicature  Acts—Bules  of  Supreme  Court,  Order 
XXXI.,  r.  11,  and  Order  LXA,  r.  12. 

In  an  action  on  a  policy  of  marine  insurance,  underwriters  are  entitled  to  dis- 
covery of  ship'd  papers,  in  accordance  with  the  practioe  in  force  before  the 
Jadiottore  Acts,  without  an  affidavit,  and  from  all  persons  interested  in  the 
proceedings. 

Appeal  by  the  plaintiffs  from  an  order  of  a  Divisional  Court 
afiBrming  an  order  of  Bowen,  J.,  and  a  Master,  for  discovery  of 
ship's  papers  in  an  action  upon  a  marine  policy. 

The  plaintiffs  were  shipowners,  and  the  defendants  were  under* 
writers,  and  the  action  was  to  recover  a  particular  average  loss 
amounting  to  83Z.  18«.  8d.,  being  a  proportion  of  2308Z.  3«.  Id., 
the  whole  amount  recoverable  on  all  the  policies  effected  on  the 
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ship  Vaneauverf  in  respect  of  damage  on  a  voyage  from  Hong       I88I 
Kong  to  San  Francisoo.    No  consolidating  order  had  been  obtained      ohina 
or  applied  for.  StbambhipOo 

The  order  appealed  from,  which  was  granted  without  any  Ck)uiiKBoiAL 
affidaTity  was  in  the  Form  H.  17|  scheduled  to  the  Bules  of  the 
Supreme  Oourt,  April,  1880  (1\  which  is  described  as  being 
drawn  up  on  reading  an  affidavit,  and  leaves  blanks  for  the  name 
of  the  party  making  the  affidavit,  and  for  the  names  of  the 
parties  on  whom  the  order  is  made.  The  master  in  dealing  with 
the  form  had  struck  out  the  reference  to  the  affidavit,  and  had,  by 
a  manuscript  insertion,  ordered  that  **  the  plaintiffs  and  all  persons 
interested  in  these  proceedings,  and  in  the  insurance  the  subject 
of  this  action,  by  the  oath  of  their  proper  officer,"  do  produce  and 
shew  *^  to  the  defendants,  their  solicitors,  or  agents,''  upon  oath  all 
insurance,  ship's  policies,  and  so  forth,  in  the  terms  of  Form  H.  17, 
adding,  however,  "powers  of  attorney"  to  the  papers  therein 
enumerated,  describing  the  papers  as  in  the  possession,  &c.,  of  the 
**  plaintiffs  and  the  said  other  persons  aforesaid,  their  or  any  of 
their"  brokers,  &c.,  giving  liberty  to  the  'defendants,  their 
solicitors,  or  agents,  or  any  or  either"  of  them,  to  inspect,  &c., 
and  concluding  with  the  direction  that  **  in  the  like  manner  the 
plaintiffs  and  the  said  other  persons  as  aforesaid  do  account  for 
dSl  snch  documents  as  were  once,  but  are  not  now,  in  their  or  any 
of  their  possession,  custody,  or  power." 

In  so  dealing  with  the  form  the  master  had  followed  the 
practice  in  force  before  the  Judicature  Acts. 

J.  Shiress  WiU  (Todd,  with  him),  for  the  plaintiffs.  The 
plaintiffs  are  ready  to  give  all  reasonable  discovery,  but  this  order 
is  too  large,  and  cannot  be  sustained.    The  defendants  are  entitled 

(1)  By   rule   62   of  these   rules,  of  any  action  or  proceeding,  to  order 

diredad  to  be  dted  as  Order  LX  a.,  the  production  by  any  party  thereto, 

rule  12,  **  the  additional  forms  con-  upon  oath,  of  such  of  the  documents 

tained  in  the  schedule  hereto  shall  be  in  his  possession  or  power,  relating  to 

used  in  and  for  the  purposes  of  the  any  matter  in  question  in  such  action 

cential  ofSoe,  with  such  variations  as  or  proceeding,  as  the  Court  or  judge 

dnnxmstances  require."  shall  think  right ;  and  the  Court  may 

By  Order  XXXI.,  rule  11,  **  it  shall  deal  with  sueh  documents,  when  pro- 
be kwful  for  the  Court  or  a  judge,  at  duced,  in  suoh  manner  as  shall  appear 
any  time  during  the  pendency  therein  just." 
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1881       to  discoyery  from  the  plaintiffii  only,  and  of  material  documents 

China      ^^7*    The  object  of  the  old  practice  was  to  save  the  expense 

StiaiwhipCo.  ^^^  delay  of  a  bill  of  discovery,  which  is  now  no  longer  necessary, 

CoimiBoiAL  80  that  the  old  practice  fells  with  it.    Form  H.  17  must  be  read 

'  with  Order  XXXI.,  rule  11,  which  expressly  limits  discovery  to 

documents  in  the  possession  of  a  party  to  the  action,  and  the 

blank  in  that  form  was  intended  to  be  filled  up  by  the  names  of 

parties  only.     If  persons  interested  had  been  intended  to  be 

brought  in,  the  form  would  have  been  printed  accordingly.    The 

Court  has  no  jurisdiction  to  order  a  party  to  give  discovery  of 

documents  not  in  his  possession :  Fraser  v.  Burrows.  (1)    It  must 

be  admitted  that  West  of  England  and  South  Wales  District  Bank 

V.  Canton  Insurance  Co.  (2),  is  against  the  plaintiffs;  but  that 

case  was  decided  before  the  Form  H.  17  was  promulgated,  and 

therefore  has  not  so  mnch  application  here  as  it  would  otherwise 

have. 

At  any  rate  the  order  ought  not  to  affect  documents  relating 
to  cargo.    [He  also  cited  Wilson  v.  Baffdlolieh.  (3)] 

[Cotton,  L J.,  as  to  the  necessity  of  an  afSdavit,  referred  to 
Rayner  v.  Bitson.  (4)] 
HoUams,  for  the  defendants,  was  stopped  by  the  Court 

Jessel  M.B.  This  appeal  has  been  brought  under  a  misap- 
prehension. The  plaintiffs  allege  that  they  are  the  only  parties 
interested,  and  appeal  against  an  order  which  follows  a  common 
form  in  nse  before  the  Judicature  Acts.  Now,  before  that  Act 
very  large  discovery  had  been  granted  for  the  reason,  as  pointed 
out  by  Cockburn,  CJ.,  in  Bayner  v.  Bitson  (5),  that  the  under- 
writers are  in  the  dark,  whereas  the  shipowner  knows  every- 
thing, and  this  very  large  discovery  included  discovery  by  all 
parties  interested.  This  discovery  therefore,  was  granted  and  a 
stay  ordered  until  it  was  made ;  but  the  stay  was  not  an  absolute 
stay.  If  the  plaintiffs  produced  all  the  documents  they  could  get» 
and  did  all  they  could  to  get  the  other  documents,  if  any,  the  stay 
was  taken  off. 

(1)  2  Q.  B.  D.  634.  (3)  7  Q.  B.  D.  663. 

(2)  2  Ex.  D.  472.  (4)  35  L.  J.  (Q.B.)  59. 

(5)  35L.J.(Q.B06J. 
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It  is  suggested  that,  as  the  plaintiffs  are  solely  interested  in  the       1881 
ehip,  the  words  "  all  parties  interested  "  include  the  other  under-      chwa 
writers,  but  I  am  quite  clear  that  the  other  underwriters  are  not  STBAMmipOo. 
interested  within  the  meaning  of  the  order,  which  can  only  affect  Coxhercial 

AsSUBAKCECk). 

persons  on  the  same  side  as  the  plaintiffs. 

Then  the  question  has  been  raised  whether  the  defendants 
ought  to  have  made  an  affidavit  before  they  could  properly  obtain 
an  order  in  this  form.  That  might  have  been  the  practice,  but  it 
has  not  been  shewn  that  it  is,  and  I  do  not  think  that  we  ought 
to  make  a  new  practice.  The  order  made  can  do  the  plaintiSb 
no  harm. 

With  regard  to  the  construction  of  the  rules,  it  has  been 
decided  in  West  of  England  and  South  Wales  District  Bank  v. 
Canton  Insurance  Co.  (1),  and  I  agree  with  the  decision,  that  the 
right  to  discovery  is  conferred  in  affirmative  terms,  and  in  such 
manner  as  not  to  exclude  all  other  modes  of  discovery.  The 
preface  to  the  rules  declares  this  in  the  most  explicit  words,  and 
I  may  say  as  chairman  of  the  original  committee  which  framed 
the  rules,  that  I  knew  at  the  time,  and  every  other  member  of 
the  committee  knew,  that  a  very  large  body  of  practice  was  left 
unprovided  for  by  the  rules. 

Bbett,  L.  J.  Long  before  the  Judicature  Acts,  the  peculiarity 
of  insurance  business  had  given  rise  to  a  practice,  both  in  Chan- 
cery and  at  common  law,  of  granting  discovery  to  a  larger  extent 
than  in  ordinary  business.  The  reasons  for  this  are  not  far  to 
seek.  The  underwriters  Iiave  no  means  of  knowing  how  a  loss  was 
caused ;  it  occurs  abroad  and  when  the  ship  is  entirely  under  the 
control  of  the  assured.  In  addition  to  this  the  contract  of 
insurance  is  made,  in  peculiar  terms,  on  behalf  of  the  assured 
himself  and  all  persons  'interested,  and  who  these  persons  are, 
especially  at  the  time  of  the  loss,  is  entirely  unknown  to  the 
underwriters.  The  practice,  therefore,  arose  of  making  the  order 
on  all  parties  interested,  without  an  affidavit  Then  after  the 
Judicature  Acts,  the  question  arose  whether  this  practice  had  been 
altered,  and  it  was  held  in  West  of  England  and  South  Wales 

(1)  2  Ex.  D.  472. 
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1881       District  Bank  y.  Canton  Liguranee  Co.  (1)  for  the  reaaoDs  there 

Ohwa      given,  that  it  had  not.    Aa  for  the  hardship  on  the  plaintiffs, 

Steamship  Co.  cieasby,  B.,  who  waa  beyond  all  otheia  conversant  with  this  head 

CoMHSBOT^  of  the  law,  points  out  in  the  same  case  that  a  plaintiff  mast  shew 

'  that  he  has  nsed  every  effort  to  discover,  and  that  if  he  has  bon& 

fide  done  all  he  can,  he  will  not  be  prejndioecL 

It  has  been  suggested  that  as  the  policy  is  on  the  ship  alone,  all 
that  relates  to  the  cargo  ought  to  be  struck  out,  but  I  do  not 
agree  with  this.  Documents  relating  to  the  cargo  only  may  be 
very  material,  as  shewing  for  instance  that  a  voyage  was  an 
illegal  one. 

I  think,  therefore,  that  it  is  wise  and  right  and  according  to 
law  that  this  form  of  order  should  be  maintained^ 

Cotton,  L.  J.  I  agree.  At  first  I  doubted  whether  the  under- 
writers ought  not  to  make  an  affidavit  that  other  parties  were 
interested  besides  the  plaintiffs,  but  my  doubt  is  now  removed, 
and  I  think  that  the  practice  obtaining  before  the  Judicature  Acts 
ought  not  to  be  disturbed. 

Appeal  dismissed. 

Solicitor  for  plaintiffs :  O.  M.  Clements. 

Solicitors  for  defendants :  EoUams,  Son,  dk  Coward. 

(1)  2  Ex.  D.  472. 

J.  E.  H. 
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[IN  THE  COUBT  OP  APPEAL.]  •  1881 

I>00.2O. 
PEAT  V.  JONES  &  CO.  


TruMtee  in  Liquidationy  Action  hy — Setoff  for  Unliquidated  Damctgea — **  Mutual 
CrediU  and  Dealings''— Bankruptcy  Act,  1869  (32  cfe  33  Viet  c  71),  «.  39. 

The  right  of  set-off  under  the  Bankruptcy  Act,  1869,  extends  to  unliquidated 
damages. 

Such  set-off  may  be  pleaded  by  the  defendant  to  an  action  by  the  trustee 
without  recourse  to  a  Court  of  Bankruptcy. 

H.,  who  had  contracted  to  deliver  iron  to  the  defendants  by  successive  monthly 
deliveries,  sued  for  the  price,  and  went  into  liquidation.  The  plaintiff,  who  had 
been  appointed  trustee,  continued  the  action.  The  defendants  counter-claimed 
damages  for  non-delivery  of  part  of  the  iron  :— 

Held,  by  the  Court  of  Appeal  (Jessel,  M.R.,  Brett  and  Cotton,  L.JJ.),  that 
these  unliquidated  damages  could  be  pleaded  as  a  set-off  to  the  plaintiff's  claim. 

This  was  an  action  to  recover  the  sum  of  1502.,  being  the  unpaid 
balance  of  the  price  of  certain  rods  of  iron,  which  one  Hill  had 
contracted  to  deliver  to  the  defendants  by  three  monthly  deliveries 
of  fifty  tons,  at  7/.  10a.  per  ton.  The  defendants  admitted 
their  liability,  but  set  up  a  counter-claim  for  damages  arising 
from  non-delivery  and  a  rise  in  the  price  of  iron.  The  action  was 
originaUy  brought  by  Hill  himself,  but,  Hill  going  into  liquidation, 
was  continued  by  the  plaintiff  as  his  trustee. 

At  the  trial  before  Grove,  J.,  the  jury  found  for  the  defendants 
on  the  counter-claim,  and  judgment  was  entered  for  the  defendants. 
A  Divisional  Court  (Denman  and  Lindley,  JJ.,  Grove,  J.,  diss.), 
ordered  judgment  to  be  entered  for  the  plaintiflT  for  150Z.,  on  the 
ground  that  the  case  was  governed  by  Ogle  v.  Earl  Vane.  (1) 

The  defendants  appealed. 

After  hearing  counsel  on  the  questions  raided  by  the  appeal,  the 
Court  mero  motu  directed  the  further  question  to  be  argued 
whether  such  a  counter-claim  coald  be  supported  against  a  trustee 
in  liquidation  under  s.  89  of  the  Bankruptcy  Act,  1869  (32  &  33 
Vict  c  71).  (2) 

(1)  Law  Rep.  3  Q.  B.  (Ex.  Gh.)  272.  person  proTing  or  claiming  to  prove  n 

(2)  Bankruptcy  Act,  1869,  s.  39,  debt  under  his  bankmptcy,  an  account 
**  Where  there  have  been  mutual  credits,  shall  be  taken  of  what  is  due  from  the 
mutual  debts,  or  other  mutual  dealings,  one  party  to  the  other  in  respect  of 
between  the  bankrupt  and  any  other  such  mutual  dealings,  and  the  sum  due 
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1881  jB.  F.  WiUiamSy  for  the  defendants.  '  Under  former  Bankruptcy 

Peat  ActSy  in  the  mutual  credit  clause  of  which  the  term  '^  mutual 
Jones  dealings "  did  not  occur,  unliquidated  damages  were  allowed  to 
be  set  off:  Maheham  v.  Crow  (1) ;  Qibson  v.  Bell  (2)  ;  and,  though 
the  decisions  are  not  quite  uniform,  their  tendency,  as  well  as  that 
of  the  legislation  on  the  subject,  is  to  extend  the  application  of  the 
mutual  credit  clauses,  and  Booth  y.  Hutchinson  (3)  settles  beyond 
doubt  the  application  of  the  present  clause,  which  contains  the  term 
'*  mutual  dealings  "  for  the  first  time,  to  unliquidated  damages. 

[He  also  cited  Ahager  v.  Ourrie  (4) ;  Hvlme  v.  Muggleston  (5) ; 
BiUleston  v.  Timmis  (6) ;  West  v.  Baker  (7)  ;  Rose  v.  Eart.  (8)] 

Moreover,  it  is  plain  from  Qibaon  y.  BeU  (2),  from  the  precedent, 
in  Bullen  and  Leake  (9),  and  from  a  long  series  of  decisions, 
that  the  set-off  was  allowed  to  be  pleaded  in  a  common  law  action 
by  the  assignees  or  trustees.     [He  was  stopped  on  this  point.] 

Forbes,  Q»C.,  for  the  plaintiff.  It  was  no  doubt  held  in  Booth 
Y.  Hutchinson  (3)  that  the  right  of  set-off  under  s.  39  of  the 
Bankruptcy  Act,  1869,  extends  to  unliquidated  damages,  but  this 
Court  is  not  bound  by  that  decbion.  That  case  moreover  was  in 
a  Court  of  Bankruptcy,  and  is  therefore  distinguishable.  The 
defendants  ought  to  have  applied  to  a  Court  of  Bankruptcy  to 
stay  the  action  until  they  had  proved  their  claim.  The  analogy 
of  Newell  v.  National  Provincial  Bank  of  England  (10)  in  respect 
of  debts  proveable  in  administration  actions,  and  Sankey  Brook 
Coal  Co.  V.  Marsh  (11),  in  respect  of  debts  proveable  in  winding- 
up,  ought  to  be  followed.  It  is  unjust  that  the  liquidator  should 
be  forced  to  defend  a  claim,  the  defending  which  might  result  in 
a  personal  liabilty  for  costs. 

Jessel,  M.B.  For  the  purpose  of  the  questions  we  are 
about  to  decide,  this  counter-claim  must  be  treated  as  a  set- 


from  the  other  party  and  the  balance  (4)  11  M.  &  W.  14. 

of  such  account,  and  no  more,  shall  be  (5)  3  M.  &  W.  30. 

claimed  or  paid  on  either  side  respeo-  (6)  1  C.  B.  389. 

tively.  .  .  ."  (7)  1  Ex.  D.  44. 

(1)  15  C.  B.  (N.S.)  847.  (8)  8  Taunt.  499. 

(2)  1  Bing.  N.  C.  743.  (9)  3rd  ed.  tit.  Set-oflf,  p.  687. 

(3)  Law  Kep.  15  Eq.  30.  (10)  1  C.  P.  D.  496. 

(11)  Law  Rep.  6  Ex.  186. 
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off!  The  question  is  whether  snch  a  set-off  can  be  maintained  1681 
against  a  trostee  in  liquidation  or  bankruptcy  (for  there  is  no  pbat 
difference  between  the  two).  Now  the  enactment  as  to  '^  mutual  j  *'^ 
credits"  is  a  very  old  one,  first  appearing  in  5  Geo.  2,  c.  30,  but  the 
whole  tendency  of  the  subsequent  legislation,  as  of  the  I^slation 
respecting  proveable  debts,  has  been  to  extend  the  principle  on 
which  it  is  founded.  The  statutes,  however,  contemplate  the  set- 
off being  allowed  in  the  Bankruptcy  Court.  This  being  so,  if  the 
debtor  were  sued  in  a  common  law  Court,  he  could  apply  to  the 
Court  of  Bankruptcy  for  an  injunction  to  restrain  the  assignee 
from  suing  him.  Then  the  Courts  of  common  law,  having  regard 
to  the  equity  of  the  statute,  went  a  step  further,  and  allowed  the 
debtor  to  plead  the  set-off  in  the  Court  of  common  law  itself 
without  being  under  the  necessity  of  applying  for  an  injunction. 
This  practice  has  been  recognised  in  a  series  of  decisions.  The 
1^'slature  must  be  taken  to  have  been  aware  of  the  effect  of 
those  decisions  when  it  passed  the  Bankruptcy  Act,  1869,  and  not 
to  have  intended  to  alter  the  law.  We  are  therefore  bound  to  hold 
that  the  defendant  was  entitled  to  have  the  benefit  of  the  set-off. 
But  it  is  said  that  the  enactment  only  applies  to  mutual  debts 
and  credits  and  not  to  damages  liquidated  or  unliquidated,  on  the 
ground  that  it  would  be  a  hardship  on  the  trustee  to  make  him 
liable  to  costs.  What  we  have  to  consider,  however,  is  whether 
such  daims  as  these  are  properly  the  subject  of  set-off  or  not,  I 
think  that  they  are,  because  a  contract  of  sale  and  purchase  is 
in  its  nature  mutual,  imposing  reciprocal  obligations  on  the 
vendor  and  purchaser.  Any  claim  arising  out  of  the  mutual 
dealings  could  be  set  off. 

Bbett,  L.  J.  I  also  think  that  the  set-off  can  be  maintained. 
It  is  said  that  it  does  not  arise  out  of  mutual  ciedits  or  deal- 
ings, but  I  think  that  it  does.  It  seems  to  me  that  the  expression 
^  mutual  debts  and  credits  **  was  intended  to  comprise  all  ordinary 
transaotionsbetween  the  two  persons  in  their  individual  capacities, 
and  that  **  mutual  dealings  "  was  added  to  get  rid  of  any  questions 
which  might  arise  whether  a  transaction  would  end  in  a  debt  or 
not.    As  was  said  by  Malins,  Y.-C,  in  Booth  v.  Hulehin$on{l),  the 

(1)  Law  Bep.  15  £q.  at  p.  36. 
VouVm.  Mt  2 
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1881       additional  words  were  intended  to  give  a  more  extended  right  of 

P^T       set-o£F  than  previously  existed. 

JOKE&  Then  it  is  said  that  the  set-off  was  available  only  in  the  Court 

of  Bankruptcy.  But  it  will  be  found  to  have  been  held  otherwise 
in  a  series  of  cases  upon  the  old  statutes,  in  which  a  Court  of 
common  law  treated  the  claim  of  the  plaintiff  and  the  answer  to 
it  as  the  Court  of  Bankruptcy  would  have  treated  them.  That, 
being  a  principle,  is  applicable  also  to  a  case  under  the  present 
statute.  If  cut  down  to  a  set-off,  therefore,  the  counter-claim  is 
maintainable. 

Cotton,  L.J.  As  a  trustee  in  bankruptcy  cannot  be  sued,  a 
counter-claim  is  not  maintainable  against  him,  except  so  &r  as  it 
is  reduced  to  a  set-off.  But  a  succession  of  cases  shews  that  a 
set-off  was  long  treated  as  a  good  defence  at  common  law,  and  I 
think  that  the  principle  of  those  cases  applies  to  the  mutual 
credit  section  of  the  present  Bankiuptcy  [Act,  although  that 
section  is  more  pointed  at  an  administration  in  bankruptcy  than 
its  predecessors  were.  Oibson  v.  BeU  (1)  shews  that  the  principle 
was  applied  even  before  it  was  embodied  in  a  statute  at  all,  and  as 
we  are  deaJing  with  this  case  as  a  Court  of  Equity  as  well  as  of 
law,  we  ought  to  extend  rather  than  narrow  the  application  of  it. 
I  think  that  thia  set-off  comes  within  s.  39  of  the  Bankruptcy 
Act,.  1869,  although  it  would  not  have  come  within  prior  mutual 
credit  clauses.  **  Mutual  dealing  "  means  obligation  arising  between 
the  parties  themselves,  perhaps  in  the  same  rights.  We  have 
here  a  claim  for  damages  arising  out  of  a  contract  which  could 
have  been  proved  as  a  debt.  Therefore,  when  so  ascertained  by  a 
jury,  it  becomes  a  mutual  dealing  to  be  dealt  with  jast-as  if  it  had 
been  brought  into  account  in  bankruptcy  proceedings. 

Appeal  allowed  io  the  exterU  of  deducting 
damages  for  non-delivery  from  the  amount 
recovered  by  the  plaintiff. 

Solicitors  for  plaintiff :    Van  Sandau  dt  Co.,  for  BeOc  dk  Co,^ 
MiddleshrougK 
Solicitors  for  defendants :  Clapham  &  Fitch. 
(I)  1  BiDg.  N.  C.  745. 

J.  E.  H. 
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REG.  ON  THE  PROSECUTION  OP  GILLINGHAM  v.  PAGET. 

Justices—Summary  Jurisdiction  Act^  1879  (42  &  43  Vict.  c.  49),  ss.  6,  21,  35^ 
Sum  of  Money  ^* claimed  to  he  due^ — Railways  Clauses  Consolidation  Act 
(8  Ftef.  c.  20),  ss.  103,  1^6— Penalty  for  Travelling  with  intent  to  avoid 
payment  of  Faar&^Dtstress  Warrant — Procedure, 

The  penalty  impoeed  by  a.  103  of  the  Railways  Clauses  Consolidation  Act 
(8  Vict  c.  20),  for  travelling  in  a  railway  carriage  without  having  paid  the  fiure 
and  with  intent  to  avoid  the  payment  of  it,  is  not  "  a  sum  of  money  claimed  to  be 
due  and  recoverable  on  complaint  to  a  court  of  summary  jurisdiction "  within 
the  meaning  of  s.  6  of  the  Sunmiary  Jurisdiction  Act,  1879  (42  ft  43  Vict.  o.  49), 
and  is  not  subject  to  the  procedure  for  the  recovery  of  civil  debts  in  a  court  of 
summary  jurisdiction  prescribed  by  s.  35  of  the  same  Act. 

BuLE  calling  on  J.  Paget,  Esq.,  magistrate  for  Hammersmith 
poliee  court,  to  shew  cause  why  a  mandamus  should  not  issue 
commanding  him  to  proceed  with  an  information  or  complaint 
preferred  by  J.  Gillingham  against  T.  Glapham,  for  an  o£fence 
against  s.  103  of  the  Bailway  Glauses  Consolidation  Act,  1845  (1), 
and  that  any  penalty  or  forfeiture  to  be  imposed  on  conviction 


1881 
Dec  20 


(1)  The  Bailways  Glauses  Consoli- 
dation Act  (8  Viot.  c  20),  s.  103, 
imposes  a  penalty  upon  persons  tra- 
velling in  any  carriage  of  a  railway 
company  without  having  previously 
paid  the  fare,  and  with  intent  to  avoid 
payment  thereof. 

By  8.  145,  Every  penalty  or  for- 
feiture imposed  by  this  or  the  special 
Act,  or  by  any  by-laws  made  in  pur- 
suance thereof,  the  recovery  of  which 
is  not  otherwise  provided  for,  may  be 
recovered  by  summary  proceeding 
before  two  justices ;  and  on  complaint 
being  made  to  any  justice  he  shall 
issue  a  summons  requiring  the  party 
complained  against  to  appear  before 
two  justices  at  a  time  and  place  to  be 
named  in  such  summons,  and  upon 
the  appearance  of  the  party  complained 
gainst,  or,  in  his  absence,  after  proof 
of  the  due  service  of  such  summons,  it 
•hall  be  lawful  for  any  two  justices  to 

M 


proceed  to  the  hearing  of  the  complaint, 
and  that  although  no  information  in 
writing  or  in  print  shall  have  been 
exhibited  before  them ;  and  upon  proof 
of  the  offence  either  by  the  confession 
of  the  party  complained  against  or 
upon  the  oath  of  one  credible  witness 
or  more,  it  shall  be  lawful  for  such 
justices  to  convict  the  offender,  and 
upon  such  conviction  to  adjudge  the 
offender  to  pay  the  penalty  or  forfeiture 
incurred,  as  well  as  such  costs  attending 
the  conviction  as  such  justices  shall 
think  fit 

By  s.  146,  If  forthwith  upon  any 
such  adjudication  as  aforesaid,  the 
amount  of  the  penalty  or  forfeiture, 
and  of  such  costs  as  aforesaid  be  not 
paid,  the  amount  of  such  penalty  and 
costs  shall  be  levied  by  distress,  and 
such  justices  or  either  of  them  shall 
issue  their  or  his  warrant  of  distress 
accordingly. 
2  2 
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Bsa. 
Paget. 


might  be  enforced  in  default  of  payment  by  distress  and  imprison- 
ment pursuant  to  the  Act 

It  appeared  upon  affidavit  that  Clapham  was  summoned  under 
s.  103  of  the  Bailways  Glauses  Consolidation  Act  for  the  offence 
of  travelling  in  a  carriage  of  the  Great  Western  Bailway  Company 
without  having  paid  the  fare,  and  with  intent  to  avoid  payment 
of  it.  On  the  day  appointed  for  the  heariog  Clapham  did  not 
appear,  and  application  was  made  for  a  warrant  for  his  appre- 
hension to  answer  the  charge  under  11  &  12  Vict  c.  43,  s.  2. 

The  magistrate  was  of  opinion  that  the  penalty  sought  to  be 
recovered  was  a  sum  of  money  recoverable  on  complaint  and  not 
upon  information,  and  was  a  civil  debt  under  s.  6  of  the  Summary 
Jurisdiction  Act,  1«79  (42  &  43  Vict.  c.  49)  (1),  and  that  by 


(1)  By  the  Summary  Jnrisdictioa 
Act,  1879  (42  &  43  Vict.  c.  49),  8.  6, 
where  under  any  Act,  whether  past  or 
future,  a  sum  of  money  claimed  to  be 
due  is  recoverable  on  complaint  to  a 
court  of  summary  jurisdiction,  and 
not  on  informaUon,  such  sum  shall  be 
deemed  to  be  a  civil  debt,  and  if 
recovered  before  a  court  of  summary 
jurisdiction  shall  be  recovered  in  the 
manner  in  which  a  sum  declared  by . 
'this  Act  to  be  a  civil  debt  recoverable 
•summarily  is  recoverable  under  this 
Act,  and  not  otherwise,  and  the  pay- 
-ment  of  any  costs  ordered  to  be  paid 
'by  the  complainant  or  defendant  in 
<the  case  of  any  such  complaint  shall 
iw  enforced  in  like  manner  as  such 
invil  debt,  and  not  otherwise. 

By  s.  21,  A  court  of  summary  juris- 
diction to  whom  application  is  made 
either  to  issue  a  warrant  of  distress 
for  any  sum  adjudged  to  be  paid  by 
a  conviction  or  order,  or  to  issue  a 
warrant  for  committing  a  person  to 
prison  for  non-payment  of  a  sum  of 
money  adjudged  to  be  paid  by  a  con- 
viction, or  in  the  case  of  a  sum  not  a 
civil  debt  by  an  order,  or  for  default 
of  sufficient  distress  to  satisfy  any 
such  sum,  may,  if  the  courtdeem  it 


expedient  so  to  do,  postpone  the  issue 
of  such  warrant  until  such  time  and 
on  such  conditions,  if  any,  as  to  the 
Court  may  seem  just 

By  s.  35,  Any  sum  declared  by  this 
Act,  or  by  any  future  Act  to  be  a  ciyil 
debt,  which  is  recoverable  summarily, 
or  in  respect  of  the  recovery  of  which 
jurisdiction  is  given  by  such  Act  to  a 
court  of  suomiary  jurisdiction,  shall  be 
deemed  to  be  a  sum  for  payment  of 
which  a  court  of  summary  jurisdiction 
has  authority  by  law  to  make  an  order 
on  complaint  in  pursuance  of  the  Sum- 
mary Jurisdiction  Acts:  Provided  as 
follows :  1,  A  warrant  shall  not  be  issued 
for  apprehending  any  person  for  £uling 
to  appear  to  answer  any  such  com- 
plaint; and  2,  An  order  made  by  a 
court  of  summary  jurisdiction  for  the 
payment  of  any  such  civil  debt  as 
aforesaid,  or  of  any  instalment  thereof, 
ot  for  the  payment  of  any  costs  in  the 
matter  of  any  such  complaint  whether 
ordered  to  be  paid  by  the  complainant 
or  defendant  shall  not  in  default  of 
distress  or  otherwise,  be  enforced  by 
imprisonment,  unless  it  be  proved  to 
the  satisfaction  of  such  Court,  or  of 
any  other  Court  of  summary  jurisdic- 
tion for  the  same  county,  borough,  or 
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0.  45  he  had  no  power  to  issue  the  warrant.    Evidence  of  the        1881 
offence  was  then  adduced  and  appUcation  made  that  the  defendant       j^, 
should  be  oonyicted  in  his  absence  under  s.  145  of  the  Railways      p^q^t 
Clauses  Consolidation  Act,  and  a  distress  warrant  issued  forthwith 
under  s.  146.    The  magistrate  was  willing  to  make  an  order  for 
the  payment  by  the  defendant  of  the  penalty,  but  held  that  he 
had  no  power  since  42  &  43  Vict  c.  49,  s.  35,  to  convict  or  to 
issue  the  warrant. 
The  defendant  did  not  appear  to  shew  cause. 

B.  8.  WriffJd,  in  support  of  the  rule.  The  only  question  is, 
whether  the  penalty  imposed  by  s.  103  of  the  Railways  Clauses 
Act,  is  a  ''  sum  of  money  claimed  to  be  due  on  complaint  to  a 
court  of  summary  jurisdiction"  within  s.  6  of  42  &  43  Vict  c.  49, 
and  therefore  a  civil  debt  recoverable  in  a  court  of  summary 
jurisdiction,  for  which  provision  is  made  in  s.  35.  Assuming  that 
a  "  complaint "  was  made  to  the  magistrate,  the  penalty  was  not 
a  sum  of  money  claimed  to  be  due,  for  under  the  Bailway  Act 
it  is  not  due  until  ascertained  by  the  conviction.  The  proceeding 
to  enforce  the  penalty  is  criminal,  and  results  in  a  conviction  and 
not  merely  in  an  order  for  payment  of  money.  The  imposition 
of  a  penalty  makes  the  procedure  criminal :  MeHor  v.  Denham  (1)'; 
Beg.  V.  Whiiehureh.  (2) 

[Field,  J. : — Under  s.  145  of  the  Bailway  Act  the  penalty  is 
recoverable  **  upon  complaint."] 

Yes,  but  the  magistrate  is  to  proceed  as  if  upon  information, 
while  it  is  clear  that  s.  6  of  the  Summary  Jurisdiction  Act  applies 
to  sums  of  money  which  under  the  old  law  were  recoverable  under 
orders  as  distinguished  from  convictions,  and  which  are  not  con- 
nected with  any  matter  of  a  criminal  character.  Offences  like 
the  present  are  generally  committed  by  strangers,  and  it  is  im- 
portant to  proceed  promptly.    This  is  good  ground  for  supposing 


place,  that  the  person  making  default  has  made  default  and  has  refused  or 

in  payment  of  such  dvil  deht,  instal-  neglected,  or  refuses  or  neglects  to  pay 

ments,  or  costs,  either  has  or  has  had  the  same.  .  .  . 

since  the  date  of  the  order  the  means  (1)  5  Q.  B.  D.  467. 

to  pay  the  sum  in  respect  of  which  he  (2)  7  Q.  B.  D.  534. 
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1881        that  the  legislature  did  not  intend  to  interfere  with  the  right 
^^^^       nnder  s.  146  to  have  a  distress  warrant  issned  forthwith^ 

Paget.  CW.  adv.  vult 

Dec.  20.  The  judgment  of  the  Court  (Field,  J.,  and  Gave,  J.), 
was  delivered  by 

Field,  J.  This,  although  in  form  a  rule  for  a  mandamus,  is 
in  substance  a  rule  nisi  calling  upon  Of  r.  Paget,  the  metropolitan 
police  magistrate,  to  shew  cause  why  he  should  not  proceed  with 
and  determine  a  complaint  preferred  on  behalf  of  the  Great 
Western  Railway  Company  against  Thomas  Clapham  for  the 
offence  of  having  travelled  in  a  carriage  of  the  company  without 
having  paid  his  fare,  with  intent  to  avoid  payment,  and  for  which 
offence  Clapham  had  by  s.  103  of  the  Hallways  Clauses  Consolida- 
tion Act  of  1845  become  liable  "  to  forfeit  to  the  company  a  sum 
not  exceeding  40a.,"  and  which  forfeiture  was  by  the  145th  section 
of  the  same  Act  made  recoverable  by  summary  proceeding  before 
two  justices.  By  this  section  on  complaint  being  made  to  any 
justice  he  is  to  issue  a  summons  requiring  the  party  complained 
against  to  appear  before  two  justices ;  and  upon  appearance,  or  in 
hie  absence  after  proof  of  service,  it  is  provided  that  it  shall  be 
lawful  for  any  two  justices  to  proceed  to  the  hearing  of  the 
complaint  (and  that  although  no  information  in  writing  or  in 
print  shall  have  been  exhibited  before  them),  and  upon  proof  of 
the  offence  to  convict  the  offender,  and  upon  such  conviction  to 
adjudge  the  offender  to  pay  the  forfeiture  incurred,  and  by  s.  146 
the  amount  may  be  levied  by  distress,  it  being  provided  that  the 
justices  shall  issue  their  warrant  for  that  imprisonment  forth- 
with (s.  147),  if  no  suflScient  distress  can  be  had.  Under  this 
145th  section  Gillingham  accordingly  made  a  complaint  (without 
any  written  information),  upon  which  the  magistrate  issned  a 
summons.  Clapham,  however,  did  not  appear  at  the  return,  and 
evidence  having  been  given  as  [to  the  offence,  Mr.  Paget  was 
satisfied  upon  the  evidence  that  the  offence  had  been  in  fact 
committed,  and  he  was  willing  to  comply  with  so  much  of  the 
145th  section  as  required  him  to  adjudge  the  defendant  to  pay 
40a.,  but  he  declined  to  convict  or  issue  a  distress  warrant, 
conceiving  upon  the  best  construction  that  he  could  put  upon  the 
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statute  (which  is  not  so  clear  as  might  be  wished)  that  ss.  6  and  issi 
35  of  the  Sammary  Jurisdiction  Act  of  1879  had  tied,  his  hands,  ^^, 
bysubfitituting  the  provisions  contained  in  those  sections  for  those 
of  the  Act  of  1845,  and  that  he  had  no  power  under  those  circum- 
stances to  convict,  or  no  discretion  to  issue  a  distress  warrant 
forthwith,  and  as  the  applicant  was  not  willing  to  accept  a  mere 
Older  for  payment  he  declined  to  proceed  any  further.  Under 
these  circumstances  the  applicant  obtained  a  rule  for  a  mandamus 
to  proceed  (afterwards  converted  into  a  rule  to  shew  cause  why 
he  should  not  prooeed),  that  is  to  say,  convict  and  issue  a  distress 
warrant. 

Upon  the  argument  before  us  Mr.  Wright,  on  behalf  of  the 
applicant,  contended  that  the  provisions  of  s.  145  and  of  the 
following  sections  of  the  Railways  Clauses  Consolidation  Act  were 
unafTected  by  ss.  6  and  35  of  the  Summary  Jurisdiction  Act,  1879, 
and  that  it  was  the  magistrate's  duty,  being  satisfied  as  he  was  upon 
the  evidence  that  the  offence  had  been  committed,  to  convict  and 
adjudge  the  payment  of  such  forfeiture  not  exceeding  40a.  as  he 
thought  right,  and  forthwith  to  issue  his  distress  warrant  Mr. 
Paget,  in  the  affidavit,  which  he  made  by  way  of  shewing  cause 
against  the  rule,  disputed  this  proposition,  re-affirming  the  view 
he  took  at  the  hearing. 

Now  before  proceeding  to  consider  the  meaning  and  effect  of 
the  Summary  Jurisdiction  Act  of  1879,  it  will  be  well  to  review 
the  previous  state  of  the  law  affecting  summary  proceedings,  in 
order  the  better  to  understand  the  scope  and  object  of  the  enact- 
ments of  the  later  statute.  The  code  in  reference  to  summary 
proceedings  before  justices  was  the  Act  of  1848,  known  as  Jervis's 
Act,  by  which  two  modes  of  commencing  proceedings  are  pointed 
out,  first,  exhibiting  an  information,  and  second,  making  a  com- 
plaint The  distinction  between  them  runs  through  the  Act,  but 
there  is  very  little  real  substance  in  it,  after  whichever  of  them 
may  have  been  adopted  has  performed  its  twofold  effect  of  inform- 
ing the  defendant  of  the  nature  of  the  complaint  against  him  and 
procuring  or  enforcing  his  appearance.  For  that  reason  they  cease 
to  be  of  any  practical  importance;  see  Blake  v.  Beedt.  (1)  The 
proceedings  continue  throughout  without  reference  to  them  or 

a)  1  Ex.  D.  820. 
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1881        their  respective  natural  results,  that  is  to  say,  conviction  or  order 
^Bo!        for  the  payment  of  money,  the  first  being  in  hct  a  criminal  pro- 
V*  ceeding  to  end  in  fine  or  imprisonment^  the  latter  a  civil  proceed- 

ing to  enforce  payment  of  a  sum  of  money  previously  ascertained 
to  be  dae. 

Now  the  object  of  the  Act  of  1879  seems  to  me  clearly  to  have 
been  to  soften  the  rigour  of  the  mode  of  proceeding  for  a  convic- 
tion for  an  ofience,  and  to  remove  the  remedy  for  nonpayment  of 
money  ascertained  to  be  due  out  of  the  category  of  criminal  pro- 
cedure. Accordingly  I  find  three  series  of  sections,  1,  those  relatbg 
to  indictable  offences,  with  which  at  present  we  have  nothing  to 
do ;  2,  to  convictions ;  and  3,  to  sums  of  money  due  which  the 
statute  (s.  6)  defines  to  be  **  civil  debts,"  and  the  question,  there- 
fore, in  the  present  case  is  under  which  of  the  two  latter  heads  does 
the  recovery  range  itselt  If  under  the  first  head,  the  remedieo 
are  found  in  ss.  4,  5,  and  other  sections,  if  under  the  second 
head,  ss.  6  and  85  prescribe  the  mode  of  procedure,  s.  6  enacting 
that  a  sum  claimed  to  be  due  and  recoverable  on  complaint 
and  not  on ''  information ''  shall  be  a  civil  debt,  and  s.  S5  that  a 
**  sum  declared  to  be  a  civil  debt"  which  is  recoverable  summarily, 
shall  be  deemed  to  be  a  sum  for  payment  of  which  a  court  of 
summary  jurisdiction  has  authority  by  law  to  make  an  order  on 
complaint  in  pursuance  of  the  Summary  Jurisdiction  Act.  The 
question,  therefore,  really  is  whether,  under  Jervis's  Act,  the  case 
now  under  consideration  is  one  for  which  the  defendant  is  liable 
by  law  upon  summary  conviction  for  the  samis  to  be  imprisoned, 
fined,  or  otherwise  punished,  or  whether  it  is  one  in  which  the 
justices  have  authority  by  law  to  make  an  order  for  payment  of 
money.  See  11  &  12  Vict  c.  43,  s.  1.  If  the  former,  the  result 
of  conviction  is  not  taken  away,  if  the  latter,  all  that  the  magis- 
trate has  power  to  do  is  to  make  an  order  for  the  payment  which, 
in  the  present  case,  he  was  quite  willing  to  do,  and  with  great 
respect  to  the  magistrate  in  the  present  case,  whose  experience 
and  knowledge  of  his  duties  are  so  conspicuous,  I  am  obliged  to 
come  to  a  different  conclusion  from  that  which  he  has  arrived  at. 
Now  following  the  precise  language  of  s.  6,40a.  or  less  is  a  sum 
of  money,  and  it  is  a  sum  recoverable  by  s.  145  ^*  on  complaint" 
to  a  court  of  summary  jurisdiction,  and  looking  to  the  distinctions 
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exifltlog  in  Jervis's  Acts,  I  am  inclined  to  think  that  within  the  1881 
meaning  of  the  Act  of  1879  the  40«.  or  less  was  a  sum  of  money  ^^^ 
which  the  legislature  considered  was  not  recoverable  on  informa- 
tion, bnt  it  seems  to  me  that  the  "  forfeitore  "  claimed  here  was 
not  a  snm  of  money  claimed  to  be  due  ''and  recoverable"  on 
complaint  to  a  court  of  summary  jurisdiction.  It  is  true  that  the 
forfeiture  presumably  is  forfeiture  to  the  Great  Western  Bailway 
Company,  but  that  does  not  bring  the  case  within  the  class  of 
civil  remedy,  it  still  remains  criminal :  Heame  v.  Oarton.  (1)  A 
fine  or  penalty  is  matter  of  criminal  and  not  civil  procedure : 
Mdlor  Y.  Denham.  (2)  At  the  time  of  the  hearing  no  sum  of 
money  was  due  to  anybody,  until  the  magistrate  convicted  and 
adjudged  the  amount,  which  might  range  from  one  forthing  to  409. 
The  Great  Western  Bailway  Company  did  not  claim  any  sum 
due  to  them,  their  claim  was  that  the  magistrate  should  conyict, 
and  if  convicting,  should  adjadge  the  penalty  at  such  amount  as 
in  his  good  judgment  he  should  assess  it.  It  therefore  seems  to 
me  that  the  case  does  not  fall  within  the  5th  and  35th  sections, 
and  that  it  is  the  duty  of  the  magistrate  to  convict,  and  that  he 
must  proceed  thus  fistr.  I  gather  that  when  he  has  reached  that 
stage  some  question  may  arise  as  to  his  duty  to  ''  issue  a  distress 
warrant  forthwith.''  Now  s.  21  of  the  Act  of  1879  would  seem  to 
apply  to  a  sum  of  money  adjudged  to  be  paid  either  on  conviction 
or  on  order,  and  to  vest  in  the  magistrate  a  discretion  as  to  issuing 
the  warrant  or  postponiog  it,  and  upon  terms  and  conditions  as 
to  time  or  otherwise.  I  understand  Mr.  Wright  to  argue  that  no 
such  discretion  existed  in  the  present  case,  but  not  having  the 
view  of  the  magistrate  before  us  upon  that  head,  it  does  not  seem 
to  be  advisable  at  present  to  express  any  view  as  to  it.  Mr.  Wright 
said  that  in  such  a  case  as  the  present,  where  the  offender  may 
not  be  known  or  may  be  eluding  punishment,  It  was  not  desirable 
to  refuse  the  forthwith  issue  of  the  warrant,  and  that  Mr.  Paget  is 
bound  in  a  ministerial  manner  by  it  If  Mr.  Paget  in  his  discre- 
tion (which  I  am  sure  he  will  exercise  with  regard  to  all  the 
circumstances  of  the  case)  issue  the  warrant  forthwith  no  further 
question  will  arise.  If  he  considers  he  has  a  discretion,  and  the 
applicant  thinks  it  right  to  question  it,  that  will  form  the  subject 
(1)  2  E.  &  E.  66.  (2)  6  Q.  B.  D.  467. 
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1S81        of  fresh  consideration  when  the  Court  will  have  before  it  the 


Paget, 


Beg.       grounds  of  Mr.  Paget's  determination. 

Case  remitted  to  the  magistrate. 
Solicitor  for  prosecutor :  B.  B,  Ndeon. 

A.  P.  B. 


Dee.  20.  THE  QUEEN  v.  EATON  and  Othkbb,  Justices  of  Northamptok. 
Re  J.  SHARPE.    Re  MARY  MARRIOTT. 

Elementary  EduocUion'-JusHce8''^uri3dietum  in  dues  under  the  EUmeniary 
Education  Acta — Union  extending  into  eeveral  Counties — Attendance  Order 
Elementary  Education  Act,  1876  (39  <t-40  Vict.  c.  79),  m.  12,  34 ;  Poor  Law 
Amendment  Act,  1867  (80  &  31  Vict,  c  106),  s.  27. 

The  e£fect  of  a.  34  of  the  Elementary  Education  Act,  1876  (39  &  40  Vict 
c.  79)— which  incorporates  for  certain  purposes  all  enactments  relating  to 
guardians  and  their  ofiBcers — ^is  to  enable  proceedings,  before  justices  for  non  com- 
pliance with  attendance  orders  and  for  breach  of  by-laws  under  the  Elementary 
Education  Acta^  in  oases  where  the  parents  proceeded  against  reside  in  a  union 
extending  into  different  counties,  to  be  taken  before  the  justices  of  either  county. 

BuLE  calling  on  C.  Eaton  and  others,  justices  for  the  county  of 
Northampton,  to  shew  cause  why  a  writ  of  mandamus  should  not 
issue  directed  to  them,  commanding  them  to  hear  and  determine 
the  matter  of  an  application  of  W.  B.  Arnold,  on  behalf  of  the 
school  attendance  committee  of  the  Stamford  Union,  for  a  sum- 
mons against  J.  Sharpe,  for  a  breach  of  the  by-laws  made  and 
passed  by  the  committee. 

There  was  a  similar  rule  for  a  summons  against  Mary  Marriott. 

Dec.  16.  The  justices  shewed  cause  by  affidavit,  but  no  counsel 
were  instructed. 

W.  r.  Clare,  supported  the  rules. 

The  facts  and  arguments  in  support  of  the  rules  sufficiently 
appear  in  the  judgment. 

Cur.  adv.  vuU. 
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Dec.  20.    The  jadgment  of  the  Coart  (Field,  J.,  and  Cave,  J.)        1881 
was  delivered  by  BJJ^^ 


Field,  J.  A  role  nisi  has  been  granted  calling  npon  two  of  the 
justices  of  Northamptonshire  to  shew  cause  why  they  should  not 
proceed  to  hear  and  determine  an  application,  on  behalf  of  the 
school  attendance  committee  of  the  Stamford  Union,  for  a  sum- 
mons against  John  Sharpe,  and  also,  on  motion  of  applicant, 
against  Mary  Marriott. 

Both  Sharpe  and  Marriott  resided  in  the  parish  of  Byhall, 
in  the  county  of  Butland,  but  within  the  union  of  Stamford, 
which  nnion  also  comprises  a  part  of  the  county  of  Northampton, 
within  which  the  justices  had  jurisdiction  in  petty  sessions  at 
Stamford. 

The  proceedings  against  Sharpe  were  for  a  breach  of  the  by-laws 
made  under  s.  74  of  the  Elementary  Education  Act  of  1870,  as 
amended  by  the  Acts  of  1876  and  1880,  for,  amongst  other  places, 
the  parish  of  Byhall.  And  the  application  against  him  was 
made  under  s.  12  of  the  Act  of  1876,  by  which,  when  an  attend- 
ance order  is  not  complied  with  without  any  reasonable  excuse,  a 
court  of  summary  jurisdiction  may,  on  complaint  made  by  the 
local  authority,  make  such  order  as  they  think  fit  within  the 
limits  imposed  by  the  statute.  And  the  proceedings  against  Mary 
Marriott  were  made  (so  far  as  the  question  we  have  to  decide) 
under  similar  circumstances. 

It  will  have  been  observed  that  although  the  defendants  in 
both  cases  committed  the  breaches  complained  of  within  the 
county  of  Butland,  the  application  was  made  to  the  justices  in 
petty  sessions  in  the  county  of  Northampton.  And  the  justices 
to  whom  the  application  was  made,  having  been  advised  that  they 
had  no  jurisdiction  in  cases  under  the  Elementary  Education  Act 
of  1876,  except  in  cases  arising  in  their  own  county,  declined  to 
issue  the  summons. 

There  is,  of  course,  no  doubt  that  primarily  the  limits  of  the 
commission  of  justices  are  also  those  of  their  jurisdiction,  and 
that  it  lies  upon  any  one  who  asks  them  to  act  elsewhere  to  shew 
some  statutory  authority  so  to  do.  In  the  present  case  the  school 
attendance  committee  of  the  union,  whose  duty  it  is  to  enforce 
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1881        the  by-laws  and  the  proyisioDS  respecting  the  employment  of 
^R^,       children,  relied  upon  s.  34  of  the  Act  of  1876  as  giving  that 
Eaton,     jurisdiction.   By  that  section  ''  all  enactments  relating  to  guardians 
and  their  officers  and  expenses,  and  to  relief  given  by  guardians, 
shall,  subject  to  the  provisions  of  this  Act,  apply  as  if  the  guardians, 
including  the  school  attendance  committee,  were  acting  under  the 
Acts  relating  to  the  relief  of  the  poor,  and  the  local  government 
board  may  make  rules,  orders,  and  regulations  accordingly."    It 
is  impossible  to  exaggerate  the  inconvenience  of  this  mode  of 
legislation.     Instead  of  the  legislature  referring  specially  to  any 
previous  Acts,  or  sections  of  Acts,  which  it  proposes  to  incor* 
porate  in  this  section,  the  only  incorporation  is  that  of  ''all 
enactments  "  relating  to  guardians,  rendering  it  necessary  therefore 
for  any  tribunal  required  to  construe  the  Act  to  search  through 
every  Act  of  Parliament  in  which  guardians  are  referred  to,  to 
see  whether  any  particular  enactment  can  be  found  bearing  upon 
the  matter  in  hand,  and  inasmuch  as  in  this  very  Act  there  is  a 
set  of  clauses  expressly  referring  to  **  legal  proceedings,'*  I  am  not 
at  all  surprised  that  the  justices  in  the  present  case,  finding  no 
extension  of  the  jurisdiction  in  those  clauses,  conceived  that  it  had 
not  been  given  to  them.    In  order,  however,  to  make  out  that 
a  Butland  jurisdiction  had  been  conferred  on  the  Northampton- 
shire justices,  we  were  referred  on  behalf  of  the  school  attendance 
committee  to  30  &  31  Vict.  c.  106,  s.  27,  by  which  it  is  enacted 
that  ^  where  any  union  extends  into  several  distinct  jurisdictions, 
every  matter,  act,  charge,  or  complaint  by  which  the  guardians  are 
affected,  or  in  which  they  have  any  interest,  shall,  for  the  purpose 
of  jurisdiction,  be  deemed  to  arise  or  exist  equally  throughout  the 
unioD,"  and  I  think  it  must  be  taken  that^  if  that  clause  is  to  be 
read  into  s.  3  of  the  Elementary^^Education  Act,  and  if,  when  so 
read  in,  s.  27  applies  to  the  present  case,  the  justices  of  North- 
amptonshire would  have  jurisdiction,  although  the  matter  of  the 
complaint  arose  in  Butland ;  the  marginal  note  to  s.  27,  pointing 
out  as  it  does  that  the  enactment  is  intended  specifically  to 
relate  to  ''jurisdiction  of  justices  in  union." 

Let  us  then  see  whether  s.  27  of  30  &  31  Vict,  is  made  applic- 
able to  the  enforcement  of  by-laws  made  under  the  provisions  of 
the  Elementary  Education  Acts.    The  authority  enforcing  them 
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18  ''the  school  attendance  committee/'  who  are  expressly  men-  I88I 
tioned  in  s.  84.  They  are  "  acting  "  under  that  Act,  and  the  section  rk7. 
says  that ''  all  enactments  relating  to  guardians ''  shall  apply  as 
if  the  school  attendance  committee  were  acting  nnder  the  Acts 
relating  to  the  relief  of  the  poor.  30  &  31  Vict.  c.  10*6  is  undoubt* 
edly  one  of  those  Acts,  and  as  the  Stamford  Union  extends  into 
the  county  of  Northampton  I  think  that  the  matter  complained 
of  here,  although  actually  arising  within  the  county  of  Butland, 
must  be  deemed  to  have  arisen  equally  in  Northamptonshire,  into 
which  the  union  extends,  and  so  within  the  jurisdiction  of  the 
Northamptonshire  justices.  There  are  many  instances  of  similar 
legislation.  For  an  offence  committed  in  a  workhouse  a  justice 
may  commit  to  the  gaol  of  the  county,  to  a  parish  in  which  the 
pauper  Is  chargeable  (7  &  8  Vict.  c.  101,  s.  57),  notwithstanding 
that  the  justices  are  not  justices  of  that  county  :  see  11  &  12  Vict, 
c.  110,  s.  9.  In  like  manner,  under  the  various  Public  Works 
Consolidation  Acts,  if  a  question  arise  relating  to  lands  not  wholly 
in  one  jurisdiction  they  may  be  decided  by  a  justice  in  any  county 
in  which  any  part  of  such  land  is  situated,  and  an  offence  against 
the  Salmon  Fishery  Acts  committed  in  a  river  fixing  the  boun- 
dary of  two  counties  is  cognizable  by  any  justice  of  either  of  them. 
The  result  therefore  is,  that  the  justices  have  jurisdiction  in  these 
case£f,  and  must  proceed.    We  make  the  rules  absolute. 

Btdes  absduie. 

Solicitors  for  prosecutors:  Joseph  Mote  &  Son,  for  English, 
Stamford. 
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1881  [IN  THE  OOUBT  OF  APPEAL.] 

D0O.19. 

ROSBNBERa  v.  COOK. 


iTendor  and  Purchaser — Oandituma  of  Sale — Land  over  Railway  Arch^  Ac — 
intra  vires  Sale  hy  Railway  Company  to  Vendor — Sale  of  Possessory  TiUe 
only — Forfeiture  of  Deposit  on  rrfusal  to  compkte. 

The  defendant  pnrohased  from  a  railway  company  land  over  a  tunnel,  which, 
not  being  "  saperflaous,"  the  company  had  no  power  to  sell,  and  the  plaintiff 
contracted  to  purchase  the  land  from  the  defendant  as  freehold  building  land.  One 
of  the  conditions  of  sale  was  that  the  title  should  commence  with  the  conveyance 
from  the  company ;  another,  that  the  purchaser  should  not  require  the  produc- 
tion of,  or  investigate  or  make  any  objection  or  requisition  in  respect  of,  such 
conveyance ;  and  another,  that  the  purchaser  should  send  his  objection,  if  any, 
to  the  title  within  seven  days  from  the  delivery  of  the  abstract  The  plaintiff 
declined  to  complete  after  the  expiration  of  the  seven  days,  and  sued  for  the 
deposit : — 

Eeld,  by  the  Court  of  Appeal  (Jessel,  M.R.,  and  Brett  and  Cotton,  I4.JJ.)« 
reversing  the  decision  of  Lindley,  J.,  that  the  deposit  could  not  be  recovered. 

Appeal  by  the  defendaint  from  the  judgment  of  Lindley^  J., 
at  a  trial  without  a  jury. 

This  was  an  action  to  recover  a  deposit  of  651.  on  a  contract  of 
sale  by  the  defendant  to  the  plaintiff  of  certain  land  described  in 
the  particulars  of  sale  as  ''  freehold  building  laud  situate  on  the 
east  side  of  Victoria  Street,  Cable  Street^  St.  George's-in-the-East, 
quite  ready  for  buildiug  operations." 

The  land  in  question,  which  was  bought  after  having  been 
unsuccessfully  put  up  for  auction,  and  upon  the  conditions  of  sale 
drawn  up  for  the  auction,  was  partly  situate  over  an  arch  of  the 
East  London  Railway,  and  had  been  sold  and  conveyed  to  the 
defendant  by  the  East  London  Bailway  Company. 

The  material  conditions  of  sale  were  as  follows : — 

4.  The  title  shall  commence  with  the  conveyance  from  the  East  London  Bail- 
way  Company  to  the  vendor,  and  the  purchaser  shall  not  require  the  production 
o(  or  investigate,  or  make  any  objection  or  requisition  in  respect  of  such  convey- 
ance or  the  title  prior  to  the  date  thereof,  whether  such  title  shall  appear  by 
reference,  recital,  statement,  covenant  for  production  or  otherwise,  or  do  not 
appear  at  alL 

5.  The  purchaser  shall  examine  the  said  conveyance,  and  send  his  objections 
and  requisitions  (if  any)  in  respect  of  the  title,  or  the  abstract  or  particulars,  or 
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anytbiDg  appearing  therein  respectively,  which  shall  be  stated  in  writing,  to  the         1881 

office  of  Mr.  James  William  Cook,  the  vendor's  solicitor,  at  No.  5,  Mark  Lane,  in  — 

the  City  of  London,  within  seven  days  from  the  date  of  the  delivery  of  the  08^|™«w* 
abstract,  and  in  this  respect  time  shall  be  of  the  essence  of  the  contract,  and  in  Cook. 
de&ult  of  snch  objections  and  requisitions  (if  none)  and  subject  to  such  (if  any) 
«hall  be  deemed  to  have  accepted  the  title,  and  if  the  purchaser  shall  insist  on  any 
objection  or  requisition  as  to  the  title  or  abstract,  or  evidence  of  the  title,  par- 
ticulars, conditions,  conveyance  or  otherwise,  which  the  vendor  shall  consider 
himself  unable  or  shall  be  unwilling  to  remove  or  comply  with,  the  vendor  may, 
by  notice  in  writing  to  be  given  to  the  purchaser  or  his  solicitor,  at  any  time  and 
notwithstanding  any  negotiation  or  litigation  in  respect  of  such  objection  or 
requisition,  annul  the  sale,  and  shall  thereupon  return  to  the  purchaser  his 
deposit,  and  without  interest,  cost  of  investigating  the  title,  or  other  compensation 
or  payment  whatsoever. 

7.  The  property  is  sold  subject  to  certain  covenants,  stipulations,  and  provisions 
as  to  the  mode  of  use  of  the  premises  and  certain  rights  of  the  East  London 
liailway  Company  contained  in  the  said  conveyance,  and  the  purchaser  at  this 
present  sale  shall  in  his  conveyance  enter  into  a  covenant  with  the  present  vendor 
to  observe  the  same,  and  to  indemnify  the  present  vendor  against  any  breach 
thereof.  A  copy  of  such  covenant,  stipulations,  and  provisions  will  be  produced 
at  the  time  of  sale,  and  may  in  the  meantime  be  inspected  at  the  office  of  the 
vendor's  solicitor,  and  the  purchaser  shall  be  deemed  to  purchase  with  a  fxill 
knowledge  and  acceptance  thereof,  and  no  objection  or  requisition  shall  bo  made 
in  respect  thereof. 

Lastly,  if  the  purchaser  shall  fail  to  comply  with  the  above  conditions  his 
deposit  shall  be  forfeited,  and  the  vendor  shall  be  at  liberty  to  resell  the  property 
at  such  time  and  in  such  manner  and  subject  to  such  conditions  as  he  shall  think 
fit,  and  any  deficiency  in  price  which  may  happen  thereon,  and  all  expenses 
attending  the  resale,  shall  immediately  afterwards  be  paid  by  the  purchaser  to  the 
vendor,  and  in  case  of  non-payment,  be  recoverable  by  the  vendor  as  liquidated 
ikmages. 

The  conveyance  contained  a  condition  enabling  the  railway 
company  to  resume  possession  of  the  land  at  any  time  on  making 
compensation  to  the  owner.  An  abstract  thereof  was  famished  to 
the  plaintiff's  solicitor,  who  made  no  objection  or  requisition  in 
respect  thereof  till  after  the  expiration  of  the  seven  days,  when 
he  objected  that  the  conveyance  was  void  on  the  aathority  of 
In  re  Metropolitan  District  By.  Co.  and  Coah  (1),  so  that  the 
defendant  could  make  no  title  at  all  to  the  land,  and  dedined  to 
complete.  The  defendant  contending  that  the  plaintiff  was  bound 
by  the  conditions,  and  proceeding  to  forfeit  the  deposit,  this  action 
was  brought  to  recover  it. 

At  the  trialy  Lindley,  J.,  gave  judgment  for  the  plaintiff,  on  the 

(1)  13  Ch.  D.  607. 
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1881       ground  that  In  re  MetropcIit<m  Disbia  By.  Co.  and  Cosh  (1)  was 

BoflBNBEBa   applicable  to  the  case ;  that  the  defendant  had  purported  to  sell  a 

^^       freehold  but  had  only  sold  a  revocable  licence,  if  even  that,  so 

that  there  was  no  identity  between  the  thing  offered  for  sale  and 

the  thing  sold. 

The  defendant  appealed. 

HarriBon^  Q.C.,  and  E(idy,  for  the  defendant.  It  was,  no  doubt 
held  by  the  Court  of  Appeal  in  In  re  Metropolitan  Distriet 
By.  Co.  and  Cosh  (1),  that  a  railway  company  have  no  power, 
under  s.  127  of  the  Lands  Clauses  Consolidation  Act,  1845,  to 
sell  vacant  space  over  an  arch  as  ''  superfluous  land,"  and  that  a 
contract  for  the  sale  of  such  a  space  will  be  rescinded  on  the 
application  of  a  purchaser.  But  that  case  cannot  govern  this. 
There  was  a  full  disdosure  here  of  the  state  of  the*  defendant's 
title,  and  the  plaintiff  had  every  opportunity  of  knowing,  and  did 
know,  what  he  was  buying  from  the  defendant  The  plaintiff, 
therefore,  is  barred  by  the  7th  condition,  and  is  bound  to  take  the 
imperfect  title  which  is  disclosed  as  imperfect  in  the  particulars. 

PhUbrick,  Q.C.,  and  Tindal  Atkinson,  for  the  plaintiff.  The 
question  is  whether  the  defendant  had  what  he  purported  to  sell, 
and  it  is  submitted  that  he  had  not.  He  purported  to  sell  free- 
hold land  ready  for  building  operations,  and  what  he  had  was 
only  a  revocable  licence  to  go  on  freehold  land.  The  conditions 
as  to  time  apply  to  objections  as  to  the  degree  of  the  title :  here 
there  is  a  want  of  title  altogether,  and  a  total  failure  of  consider- 
ation. Best  V.  JBamand  (2),  in  which  it  was  held  that  a  pur- 
chaser from  a  railway  company  having  a  defective  title  might 
protect  himself  on  a  resale  by  special  conditions,  is  distinguishable 
on  the  ground  that  the  conditions  in  that  case  were  more  stringent 
than  in  this.  The  defendant  had  entered  into  an  implied  con- 
tract that  he  had  some  kind  of  title  by  barring  investigation.  The 
plaintiff  was  entitled  to  assume  that  the  special  Act  of  the  railway 
company  contained  power  to  sell  the  land. 

Jessel,  M.K    In  this  case  the  vendor,  believing  that  he  had 
acquired  a  title  from  the  railway  company  to  the  strip  of  ground 
which  is  the  subject  of  the  action,  put  it  up  for  sale  upon  oon- 
(1)  18  Ch.  D.  607.  (2)  12  Ch.  D.  1. 
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ditions,  one  of  which  precluded  objections  being  taken  after  the       I88I 
expiration  of  seven  days  from  the  delivery  of  the  abstract  of  title.  ~kosenbibo 
By  the  operation  of  these  conditions  the  purchaser  became  aware       ^ 
of  the  conveyance  under  which  the  vendor  held.    He  knew,  there- 
fore what  he  was  buying;  he  knew  that  he  was  buying  land 
capable  indeed  of  supporting  buildings,  but  having  a  railway 
tunnel  underneath  it.    But  as  the  railway  company  had  no  power 
to  convey  this  land,  the  purchaser  from  the  company,  when  he 
resold  it,  had  only  bare  possession,  and  upon  this  ground  an 
objection  was  taken  to  the  title.    It  is  said  that  this  objection  was 
taken  too  late,  and  that  is  the  question  with  which  we  have  to 
deal. 

Now  the  title  of  the  disseisor  is  in  this  country  a  freehold  title, 
and  therefore,  although  the  vendor  had  a  very  bad  title,  and 
a  title  liable  to  be  defeated,  he  had  still  a  title  good  against  all 
the  world,  except  against  those  who  might  be  proved  to  have  a 
better  one.  It  is  suggested  that  because  the  company  have  no 
statutory  power  to  convey,  therefore  no  title  can  be  acquired  from 
them.  But  that  is  not  the  effect  of  the  statute.  There  is  nothing 
in  the  statute  to  the  effect  that  the  land  shall  not  be  devoted  to- 
any  other  purpose  than  that  of  a  railway,  or  that  possession* 
cannot  be  taken  from  a  railway  company.  The  simple  fact  is  that 
the  vendor  had  a  possession  in  this  case,  so  that  a  fair  sale  of  that 
possession  is  perfectly  good. 

Brett,  L.J.  It  seems  to  me  that  the  objection  was  taken  too 
late.  I  think  my  Brother  Lindley's  judgment  proceeded  on  the 
ground  that  the  defendant  had  not  possession  of  anything  which 
would  correspond  with  what  he  professed  to  pass  to  the  plaintiff. 
Now,  if  the  defendant  had  had  nothing,  or  if  he  had  had  only  a 
revocable  licence  or  easement,  then,  as  he  professed  to  sell  free- 
hold land,  what  he  professed  to  sell  would  not  correspond  with 
that  which  the  plaintiff  bought,  and  I  think  my  Brother  Lindley 
proceeded  on  the  ground  that  he  had  a  revocable  licence.  If  this 
had  been  so,  I  should  have  agreed.  But,  on  consideration,  I  think 
that  the  defendant  had  more  than  an  easement  or  a  revocable 
licence.  He  had  possession  of  all  the  land  above  the  tunnel.  But 
it  is  said  that  this  was  really  no  possession  at  all,  on  the  ground 
Vol.  Via.  N  2 
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1881  that  the  railway  had  no  power  to  give  it,  because  an  actual 
BosBKBEito   possession  for  any  number  of  years  would  not  give  a  title  against 

Cook.  ^^^  company.  I  do  not  agree  with  this,  because  I  think  that  such 
a  possession  would  give  a  title,  but  the  point  is  one  which  it  ia  not 
necessary  to  decide.  The  defendant  had  a  possession  of  some 
kind,  and  he  assumed  to  sell  it  by  a  right  similar  to  that  of  a 
disseisor  or  a  trespasser.  The  objection  taken,  therefore,  was  an 
objection  to  title,  and  was  taken  too  late. 

Cotton,  L.  J.  The  first  question  is,  did  the  vendor  propose  to 
convey  what  the  particulars  describe.  I  think  that  if  the  parti- 
culars stood  alone  he  probably  did  not.  But  looking  to  the  refer- 
ence to  the  conveyance  from  the  railway  company,  which  the 
purchaser  was  at  liberty  to  inspect,  I  think  that  there  was  sufficient 
description,  and  that  what  the  vendor  proposed  to  convey  was 
the  physical  possession  of  the  land  described  in  the  particulars. 
The  second  question  is,  whether  the  fact  that  this  physical  posses- 
sion was  acquired  by  a  void  conveyance,  ought  to  enable  the 
purchaser  to  recover  his  deposits  That  the  conveyance  was 
ultra  Tires  and  void,  has  been  already  settled  by  In  re  Metro- 
pclitan  By.  Co.  and  Cosh.  (1)  Bat  that  is  a  question  of  title : 
the  purchaser  was  bound  to  know  the  law,  and  might  have  satis- 
fied himself  by  inquiry  whether  the  company  had  any  special 
powers.  Both  parties  having  assumed  that  the  company  had  the 
power  to  convey,  it  cannot  now  be  inquired  whether  the  convey- 
ance was  void  or  not.  The  vendor  had  an  actual  possession,  and 
there  is  nothing  in  the  statute  to  say  that  he  had  not  a  saleable 
possession,  nor  that  the  land  shall  not  be  appropriated  to  any  other 
purpose  than  that  of  a  railway.  All  that  the  legislation  on  the 
subject  amounts  to  is,  that  the  railway  company  shall  not  appro- 
priate it  to  any  other  purpose.  It  does  not  seem  necef^sary  to 
decide  whether  or  not  the  vendor  had  sufficient  possession  to 
ripen  into  a  title  under  the  Statute  of  Limitations,  but  if  it  were 
necessary,  I  should  decide  that  he  had. 

Appeal  allowed.    \ 

Solicitors  for  plaintiff:  Slones,  Morris,  <t  Stone. 
Solicitor  for  defendant :  J,.  W.  Cook. 
(1)  13  Ch.  D.  607. 

J.E.H. 
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HICKS  V.  FAULKNER.  '  '  1878 

2>tfc  9. 
Malicious^  Prosecution  —  BeoBonMe  and  FrobMe  Ccmse  —  Onus  of  Proof"^  _. 

Directum  io  Jury* 

At  the  hearing  of  a  plaint  in  a  county  court  to  recover  rent  the  tenant's  son 
was  called  as  a  witness,  and  swore  that  he  had  given  up  the  key  of  the  premises 
to  the  landlord  before  the  rent  accrued  due.  llie  landlord  denied  this,  and  sub- 
sequently prosecuted  the  witness  for  perjury.  He  was  acquitted,  and  brought 
an  action  against  the  landlord  for  malicious  prosecution.  At  the  trial  the  plain- 
tiff and  defendant  repeated  their  evidence  as  to  the  key,  and  the  judge  directed 
the  jury  alternatively  that  if  they  could  not  arrive  at  a  conclusion  as  to  which 
of  the  parties  was  speaking  the  truth,  the  plaintiff  had  not  made  out  his  case, 
and  the  defendant  was  entitled  to  a  verdict ;  and  that  if  they  thought  the  plain- 
tiff did  give  up  the  key,  but  the  defendant  owing  to  a  defective  memory  had 
forgotten  the  occurrence  and  went  on  with  the  prosecution  honestly  believing  that 
the  plaintiff  had  sworn  falsely  and  corruptly,  then  the  jury  would  not  be  justified 
in  saying  that  the  defendant  maliciously  and  without  reasonable  and  probable 
cause  prosecuted  the  plaintiff,  and  the  defendant  would  be  entitled  to  their 
verdict : — 

ffMf  that  the  direction  was  right 

Aboument  of  rule  for  a  new  trial,  on  the  ground  of  misdirection, 
obtained  by  the  plaintiff  in  an  action  for  malicious  prosecution. 

Willis,  Q.O.f  and  Macleod,  shewed  cause. 
Orantham^  Q,C.,  and  Agoiheg^  supported  the  rule. 
The  facts  and  arguments  are  8u£Sciently  stated  in  the  judg- 
ment 

Cur.  adv.  mU. 

Dec.  9.  The  judgment  of  the  Court^  (Huddleston,  B.,  and 
Hawkins,  J.)  was  delivered  by 

Hawkins,  J.  This  is  an  action  for  malicious  prosecution.  It 
was  tried  before  my  Brother  Huddleston  at  Westminster  on  the 
:20th  of  June  last  The  verdict  was  for  the  defendant.  Subse- 
quently the  plaintiff  obtained  a  rule  nisi  for  a  new  trial  on  the 
grounds,  first,  that  the  learned  Baron  misdirected  the  jury,  and, 
2ndly,  that  the  verdict  was  against  the  weight  of  evidence.  This 
rule  was  argued  before  my  Brother  Huddleston  and  myself  on  the 
7th  of  November ;  and  I  have  now  to  deliver  judgment  upon  it 

N  2  2 
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1878  The  defendant  was  the  landlord  of  a  house  in  the  Belgrave 

Hicks  lioad,  St.  John's  Wood.  The  father  of  the  plaintiff  was  tenant  of 
Faui^kneu.  ^^^^  house.  In  the  month  of  February,  1879,  an  action  which 
the  defendant  had  brought  in  the  county  court  against  the  father 
for  rent  alleged  to  be  in  arrear  and  to  have  accrued  due  after  the 
month  of  December,  1877,  came  on  to  be  tried  before  the  county 
court  judge.  The  defence  set  up  was  that  before  any  rent  became 
due,  namely  on  the  17th  of  December,  1877,  there  was  a  surrender 
of  the  tenancy,  and  that  on  that  day,  in  completion  of  the 
surrender,  and  by  way  of  giving  up  possession  of  the  premises,  the 
key  of  the  house  was  delivered  to  and  accepted  by  the  defendant. 
To  support  this  defence  the  plaintiff  was  called  as  a  witness  for 
his  father,  and  swore  that  he,  on  the  last-mentioned  day,  at  the 
request  of  the  defendant,  gave  him  up  the  key.  Of  the  materiality 
of  this  statement  there  could  be  no  doubt.  A  fter  the  determination 
of  the  county  court  action  the  defendant  indicted  the  plaintiff  for 
perjury  at  the  Central  Criminal  Court.  On  the  trial  of  that 
indictment  the  plaintiff  was  acquitted.  He  then  commenced  this 
action  for  malicious  prosecution.  On  the  trial  before  my  Brother 
Huddleston  the  plaintiff  repeated  the  evidence  he  had  given  at  the 
county  court.  On  the  other  hand  the  defendant  on  his  oath 
expressly  denied  the  truth  of  the  statement,  and  in  confirmation 
of  his  own  testimony  referred  to  his  diary  and  other  corroborating 
circumstances  to  which  it  is  not  necessary  to  allude  more  parti- 
cularly.   The  result  I  have  already  stated. 

I  proceed  now  to  deal  with  the  action  for  a  new  trial,  and  first 
with  the  alleged  misdirection. 

In  summing  up  the  case  the  learned  Baron  told  the  jury  that  if 
the  plaintiff  had  satisGed  them  he  was  telling  the  truth — that  he 
really  did  give  up  the  key — ^and  that  the  defendant,  knowing  he 
had  done  so,  indicted  him  for  perjury,  the  plaintiff  would  be 
entitled  to  their  verdict.  On  the  other  hand,  he  told  them  that  if 
they  believed  the  statement  on  oath  by  the  plaintiff  was  untrue, 
and  that  he  made  it  knowing  it  to  be  so,  the  defendant  was 
justified  in  the  course  he  took.  To  neither  of  these  propositions 
could  any  objection  be  made.  The  learned  Baron  also  told  the 
jury  that  if  in  substance  they  believed  the  plaintiff^s  version  their 
verdict  ought  to  be  for   him,  but  that  if  they  thought  the 
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defendant  was  speaking  the  truth  he  was  entitled  to  their  verdict.  1878 
To  this  too  most  properly  no  objection  was  taken;  although  no  hioks 
donbt  as  an  abstract  proposition  the  plaintiff  might  have  spoken 
the  truth,  and  still  the  defendant  for  reasonable  cause  might  have 
believed  him  to  be  guilty.  So,  on  the  other  hand,  the  defendant 
might  have  spoken  the  truth  as  to  the  key,  and  yet  have  had  no 
reason  to  suppose  the  plaintiff's  oath  to  the  contrary  was  other 
than  the  result  of  innocent  forgetfulness. 

The  learned  Baron's  direction  however  must  be'  construed,  as 
the  summing  up  of  a  judge  always  ought  to  be,  in  connection  with 
the  particular  circumstances  of  the  case  then  before  him.  In  the 
present  case  those  circumstances  were  such  that  it  was  difficult  to 
suppose  either  of  the  parties  in  giving  his  evidence  could  be 
labouring  under  any  mistake. 

The  learned  Baron,  however,  thought  it  right  to  provide  for  an 
alternative  view  of  the  case,  viz.,  the  event  of  an  inability  on  the 
part  of  the  jury  to  agree  upon  either  of  the  questions  so  submitted 
to  them;  he  accordingly  told  them  that  if  they  thought  the 
matter-  was  left  in  such  doubt  that  they  could  not  arrive  at  a 
conclusion  as  to  which  of  the  parties  was  speaking  correctly,  then 
they  were  left  in  this  position :  that  the  plaintiff  had  not  made 
out  his  case  to  their  satisfaction,  and  the  defendant  would  be 
entitled  to  their  verdict. 

The  learned  Baron  then  proceeded  to  present  another  alterna* 
tive  view  to  the  jury,  and  told  them  that  it  might  be  they  would 
come  to  the  conclusion  that  the  plaintiff  did  in  fact  deliver  up  the 
key  as  he  swore ;  and  that  the  defendant  had  a  very  treacherous 
memory,  and  had  forgotten  all  about  it,  and  went  on  with  the 
prosecution  under  the  impression  that  he  never  had  the  key; 
nevertheless,  if  that  was  an  honest  impression,  the  upshot  of  a 
fallacious  memory,  and  acting  upon  it  he  honestly  believed  the 
plaintiff  had  sworn  falsely  and  corruptly,  no  jury  would  be  justified 
in  saying  the  defendant  maliciously  and  without  reasonable  or 
probable  cause  prosecuted  the  plaintiff,  because  the  best  probable 
and  reasonable  cause  would  be  that  he  honestly  believed  it.-  With 
this  direction  the  case  was  left  to  the  jury,  who  returned  a  general 
verdict  for  the  defendant.  Upon  the  point  of  misdirection,  Mr. 
Grantham,  for  the  plaintiffs,  confining  his  objections  to  the  two 
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11878  latter  alternativeSy  argued  that  as  the  verdict  was  a  general  one, 
HiCTfl  *^d  i*  ^*8  uncertain  whether  it  was  based  upon  the  belief  of  the 
jury  in  the  defendant's  version  or  npon  one  of  these  alternatives, 
there  ought,  if  either  of  his  objections  was  sustained,  to  be  a  new 
triaL  In  this  I  think  he  was  right.  It  becomes,  therefore,  neces- 
sary to  consider  these  objections  separately.  The  first  was  to  the 
learned  Baron  telling  the  jury  that  if  they  were  left  in  doubt  their 
verdict  should  be  for  the  defendant.  I  think  this  direction  is  not 
open  to  exception.  To  succeed  in  an  action  for  malicious  prosecu- 
tion, the  plainti£f  must  allege  and  establish  two  things — absence 
of  reasonable  and  probable  cause,  and  malice.  The  afSrmative  of 
these  allegations  is  upon  him.  Failing  to  establish  both  of  them, 
he  fails  altogether.  It  is  an  essential  element  in  his  case  that  the 
jury  should,  under  the  judge's  direction  as  to  what  facts  will 
suffice  for  that  purpose,  find  affirmatively  the  non-existence  of 
probable  cause,  and  they  have  no  right  to  assume  it  without 
proo£  If  on  the  trial  of  such  an  action  the  plaintiff  were  to  offer 
no  other  evidence  than  that  the  defendant  caused  him  to  be 
indicted,  even  from  the  most  vindictive  motives,  tbe  defendant 
would  be  entitled  to  a  verdict :  (see  Mitchell  v.  Jenkins  (1),  per 
Parke,  J.)  In  this  respect  the  action  for  malicious  prosecution 
does  not  differ  from  any  other  action  in  which  the  plaintiff  is 
called  upon  to  prove  his  case.  If  further  authority  on  this  point 
were  necessary,  it  is  to  be  found  in  the  dictum  of  Lord  Colonsay 
in  lAsler  v.  Perrynum.  (2)  With  regard  to  that  dictum,  however, 
I  must  observe  that  in  uttering  it  the  learned  lord  must  have  been 
under  the  impression  that  the  action  under  consideration  was  for 
a  malicious  prosecution,  whereas  it  was  for  false  imprisonment, 
there  being  this  recognised  distinction  between  the  two  actions, 
that  in  false  imprisonment  the  onus  lies  upon  the  defendant  to 
plead  and  prove  affirmatively  the  existence  of  reasonable  cause  as 
his  justification,  whereas  in  an  action  for  malicious  prosecution  the 
plaintiff  must  allege  and  prove  affirmatively  its  non-existence. 
With  [regard  to  the  last  alternative  presented  to  the  jury, 
Mr.  Grantham  contended,  as  a  general  proposition,  that  where  a 
defendant  relies  upon  his  own  memory  for  the  fiacts  which  go  to 
make  up  probable  cause,  he  must  prove  to  the  satisfaction  of  the 
(1)  5  B.  tS?  Ad.  594.  (2)  Law  Rep.  4  £.  &  1. 642. 
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jary  that  his  memory  of  the  facts  is  accurate,  and,  if  he  fails  to  do  1878 
so,  he  must  be  taken  in  law  to  have  acted  without  that  reasonable  Bickb 
or  probable  cause  which  the  facts,  if  true,  would  have  established,  ^^^,^^5^^^. 
In  other  words,  he  contended  that,  giving  a  defendant  full  credit 
for  honesty,  if  he  relies  upon  his  own  memory  for  his  justification, 
he  must  stand  or  fall  by  its  accuracy,  and,  applying  this  geueral 
proposition  to  the  present  case,  he  argued  that  the  learned  Baron 
ought  to  have  told  the  jury  that^  if  they  believed  the  plaintiff  did 
in  fact  deliver  the  key  to  the  defendant,  and  the  defendant 
unfortunately  acted  upon  a  fallacious  memory,  and  in  forgetfulness 
of  the  circumstance  which  once  was  clearly  within  his  knowledge, 
and  which  forgotten  circumstance  would,  if  recollected,  have 
established '  a  clear  want  of  reasonable  and  probable  cause,  his 
belief  in  the  accxuracy  of  his  memory  and  in  the  guilt  of  the 
plaintiff,  however  conscientious,  would  not  afford  him  justification 
or  excuse.  In  support  of  his  argument  he  cited  the  case  of 
Turner  y.  Arnbler  (1),  and  moreover  he  informed  us  that  Mr. 
Justice  Denman  and  Baron  Pollock  had  virtually  so  ruled.  I  do 
not  assent  to  this  proposition;  I  do  not  find  in  the  case  cited 
anything  which  favours  it,  and  I  have  the  best  reason  for  saying 
that  my  Brothers  Denman  and  Pollock  have  been  altogether 
misunderstood. 

That  brings  ^e  to  the  consideration  of  what  is  reasonable  and 
probable  cause. 

Now  I  should  define  reasonable  and  probable  cause  to  be,  an 
honest  belief  in  the  guilt  of  the  accused  based  upon  a  full  convic- 
tion, founded  upon  reasonable  grounds,  of  the  existence  of  a  state 
of  circumstances,  which,  assuming  them  to  be  true,  would  reason- 
ably lead  any  ordinarily  prudent  and  cautious  man,  placed  in  the 
position  of  the  accuser,  to  the  conclusion  that  the  person  charged 
was  probably  guilty  of  the  crime  imputed.  There  must  be: 
first,  an  honest  belief  of  the  accuser  in  the  guilt  of  the  accused ; 
secondly,  such  belief  must  be  based  on  an  honest  conviction  of  the 
existence  of  the  circumstances  which  led  the  accuser  to  that  con-^ 
elusion ;  thirdly,  such  secondly-mentioned  belief  must  be  based 
upon  reasonable  grounds ;  by  this  I  mean  such  grounds  as  would 
lead  any  fairly  cautious  man  in  the  defendant's  situation  so  to 

(1)  10  Q.  B.  252. 
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1878        believe ;  fourthly,  the  circamstances  so  believed  and  relied  on  by 
BicKs       the  accuser  must  be  such  as  amount  to  reasonable  ground  for 
Faulkneb     \^^^^  ^^  ^^^  g^^^t  of  the  accused. 

The  belief  of  the  accuser  in  the  guilt  of  the  accused ;  his  belief 
in  the  existence  of  the  facts  on  which  he  acted,  and  the  reason- 
ableness of  such  last-mentioned  belief,  are  questions  of  fact  for  the 
jury,  whose  findings  upon  them  become  so  many  facts  from  which 
the  judge  is  to  draw  the  inference,  and  determine  whether  they  do 
or  do  not  amount  to  reasonable  and  probable  cause.  This  also  is 
an  inference  of  fact,  not  of  law  as  is  sometimes  erroneously  sup- 
posed ;  and  the  judge  is  to  draw  it  from  all  the  circumstances  of 
the  case:  Lister  v.  Ferryman  (1),  per  Lords  Chelmsford  and 
Westbury.  This  inference  is  certainly  not  to  be  interfered  with 
upon  lighter  grounds  than  if  it  had  been  intrusted  by  law  to  the 
jury.  In  practice,  everybody  knows  the  judge  may,  and  often 
does,  anticipate  the  findings  of  the  jury  alternatively  in  summing 
up,  as  the  learned  Baron  did  in  this  case. 

If  in  the  case  now  under  discussion  the  jury  found  their  verdict 
for  the  defendant  upon  the  last  alternative  presented  to  them  by 
the  learned  Baron,  I  think  the  undisputed  circumstances  were 
such  that  they  must  be  taken  to  have  found  that  in  fact  the  plain- 
tiff was  not  guilty,  but  that  an  honest  and  reasonable  belief  was 
entertained  by  the  defendant  to  the  contrary,  and  in  the  existence 
of  facts  which,  if  true,  justified  that  conclusion.  True  it  is,  that, 
according  to  the  hypothesis  involved  in  the  last  alternative,  the 
defendant's  belief  in  the  one  great  fact  mainly  relied  on  by  him, 
namely,  that  the  key  was  not  delivered  to  him  by  the  plaintiff, 
must  have  been  found  by  the  jury  to  be  erroneous,  and  the  sup- 
posed fact  to  have  had  no  real  existence.  It  does  not,  however, 
follow,  that  because  the  supposed  fact  had  no  real  existence  the 
belief  was  unreasonable.  Tet  this  is  what  Mr.  Grantham  in  sub- 
stance contended  for.  Let  us  consider  this  for  a  minute  or  two. 
If  a  man  has  never  seen  reason  to  doubt,  but  on  the  contrary,  has 
ever  had  reason  to  trust,  the  general  accuracy  of  his  memory,  and 
that  memory  presents  to  him  a  vivid  apparent  recollection  that  a 
particular  occurrence  took  place  in  his  presence  within  a  recent 
period  of  time,  is  it  not  reasonable  to  believe  in  the  existence  of 
(1)  Law  Rep.  4  E.  &  I.  535,  538. 
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it?    The  more  especially  if,  as  in  the  present  case,  his  diary  and        1^78 
other  surrounding  circumstances,  appear  to  confirm  his  memory.       hicks 
What  more  reasonable  ground  can  be  suggested  for  a  belief  that    fj^^i^^jje^ 
any  particular  act  was  done  than  the  conviction  of  the  person 
belieying  that  he  remembers  it  as  haying  been  done  in  his  pre- 
sence before  his  own  eyes?    Would  it  not  under  such  circum- 
stances, be  most  unreasonable,  if  not  impossible,  to  disbelieve  ? 

Mr.  Grantham  admitted  (indeed  it  was  impossible  to  dispute  it, 
for  a  long  roll  of  authorities,  notably  among  them  Lister  v.  Perry- 
man  (1),  might  be  cited  to  establish  the  proposition),  that  a 
person  may  reasonably  institute  a  prosecution  solely  upon 
information  given  to  him  by  another,  and  which  he  honestly  • 
believes  to  be  true.  What  does  this  admission,  coupled  with  his 
argument,  amount  to  ?  That  a  prosecutor  may  trust — ^provided 
he  knows  no  ground  for  distrust — the  memory  of  another,  but 
may  not  give  credit  to  his  own.  I  cannot  recognise  such  a  dis- 
tinction either  in  law  or  common  sense,  and  no  authority,  as  far  as 
I  know,  can  be  found  to  warrant  it.  The  question  of  reasonable 
and  probable  cause  depends  in  all  cases,  not  upon  the  actual  ex- 
istence, but  upon  the  reasonable  bona  fide  belief  in  the  existence 
of  such  a  state  of  things  as  would  amount  to  a  justification  of  the 
course  pursued  in  making  the  accusation  complained  of — no 
matter  whether  this  belief  arises  out  of  the  recollection  and 
memory  of  the  accuser,  or  out  of  information  furnished  to  him  by 
another.  It  is  not  essential  in  any  case  that  facts  should  be  esta- 
blished proper  and  fit  and  admissible  as  evidence  to  be  submitted 
to  the  jury  upon  an  issue  as  to  the  actual  guilt  of  the  accused. 
The  distinction  between  facts  to  establish  actual  guilt  and  those 
required  to  establish  a  bona  fide  belief  in  guilt  should  never  be 
lost  sight  of  in  considering  such  cases  as  that  I  am  now  discussing. 
Many  facts  admissible  to  prove  the  latter,  would  be  wholly  inad- 
missible to  prove  the  former. 

It  cannot  of  course  be  laid  down  a»  an  abstract  proposition  that 
an  accuser  is  justified  in  acting  either  upon  the  credited  statement 
of  an  informant,  or  upon  his  own  memory.  The  question  must 
always  arise  according  to  circumstances  whether  it  was  reasonable 
to  trust  either  the  one  or  the  other.  A  person  who  acts  upon  the 
(1)  Law  Rep.  4  £.  &  I.  621. 
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187S  information  of  another^  trusts  the  veracity,  the  memory,  and  the 
H1CK8  accuracy  of  that  other,  in  each  of  which  he  may  be  completely 
Faiijkneb  deceived.  His  informant's  veracity  may  be  questionable;  his 
memory  fallacious ;  and  his  accuracy  unreliable.  Yet  it  does  not 
follow  that  it  was  unreasonable  to  believe  in  his  information  if  he 
never  had  cause  to  doubt  him*  In  like  manner  a  man  may  be 
deceived  by  his  own  memory,  yet  it  does  not  follow  that  it  was 
unreasonable  to  trust  it,  if  he  never  before  knew  it  to  be  defective. 
Why,  I  ask,  if  be  may  rely  on  the  memory  of  another,  may  h^ 
not  rely  upon  his  own  ?  The  reasonableness  or  otherwise  of  this 
reliance,  I  have  already  said,  it  is  for  the  jury  to  determine.  If 
the  informant  were  known  by  the  accused  to  be  a  person  in  whose 
veracity,  memory,  power  of  observation  and  accuracy  no  con- 
fidence could  be  placed,  no  jury  I  should  think  would  hesitate  to 
find  that  a  belief  based  solely  upon  information  from  such  an  in- 
formant  was  unreasonable.  The  same  observation  would  apply  if 
an  accuser  acted  wholly  upon  the  information  of  his  own  memory 
knowiug  that  it  was  untrustworthy. 

In  short,  it  would  be  unreasonable  to  rely  either  on  an  in- 
formant known  to  be  untrustworthy,  or  a  memory  known  to  be 
unreliable,  without  substantial  confirmation,  especially  where  the 
liberty  of  another  is  concerned. 

I  am  of  opinion,  then,  that  there  was  no  misdirection,  and 
this  being  so,  the  jury,  under  the  learned  Baron's  direction, 
must  be  taken  to  have  found  that  absence  of  reasonable  cause 
was  not  established,  and  the  verdict  was  rightly  returned  for  the 
defendant. 

Under  these  circumstances,  it  becomes  unnecessary  to  consider 
the  question  of  malice :  MUcheU  v.  Jenkins.  (I)  I  cannot,  however, 
refrain  from  referring  to  an  argument  of  Mr.  Grrantham,  that  if 
the  learned  Baron  ought  to  have  told  the  jury  there  was  want  of 
reasonable  cause  that  of  itself  was  evidence  of  malice.  I  do  not 
agree  in  this.  It  is  true,  as  a  general  proposition,  that  want  of 
probable  cause  is  evidence  of  malice ;  but  this  general  proposition 
is  apt  to  be  misunderstood.  In  an  action  of  ttiis  description  the 
question  of  malice  is  an  independent  one — of  fact  purely — and; 
altogether  for  the  consideration  of  the  jury,  and  not  at  all  for  the 

(1)  5  B.  &  Ad.  588. 
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judge.  The  malice  necessary  to  be  established  is  not  even  malice  1878 
in  law  such  as  may  be  assumed  from  the  intentional  doing  of  a  hkxb 
wrongful  act  (see  Bromage  v.  Prosse^'  (1)  per  Bayley,  J.),  but  malice 
in  fact — ^malus  animus — vindicating  that  the  party  was  actuated 
either  by  spite  or  ill-will  towards  an  indiridual,  or  by  indirect 
or  improper  motives,  though  these  may  be  wholly  unconnected 
with  any  uncharitable  feeling  towards  anybody.  In  order  to 
arrive  at  a  conclusion  on  the  question,  the  jury  are  to  take  into 
consideration  all  the  circumstances  of  the  case,  and  to  form  their 
own  opinion  upon  them  uninfluenced  by  any  opinion  of  the  judge 
unless  that  opinion  accords  with  their  own  view.  If  among  the 
circumstances  it  appears  to  the  jury  that  there  was  no  reasonable 
ground  for  the  prosecution,  they  may — though  by  no  means  bound 
to  do  so — well  think  that  it  must  have  been  dictated  by  some 
sinister  motive  on  the  part  of  the  person  who  instituted  it. 
Absence  of  reasonable  cause,  to  be  evidence  of  malice,  must  be 
absence  of  such  cause  in  the  opinion  of  the  jury  themselves,  and 
I  do  not  think  they  could  be  properly  told  to  consider  the  opinion 
of  the  judge  upon  that  point  if  it  differed  from  their  own — as  it 
possibly  mighty  and  in  some  cases  probably  would — as  evidence 
for  their  consideration  in  determining  whether  there  was  malice 
or  not*  In  no  case,  however,  will  their  finding  relieve  the  jndge 
of  the  duty  of  determining  for  himself  the  question  of  reasonable 
cause  as  an  essential  element  in  the  case.  Want  of  reasonable 
cause  is  for  the  judge  alone  to  determine,  upon  the  facts  found, 
for  the  jury ;  as  evidence  of  malice  it  is  a  question  wholly  for  the 
jury,  who,  even  if  they  should  think  there  was  want  of  probable 
cause,  might  nevertheless  think  that  the  defendant  acted  honestly 
and  without  ill-will,  or  any  other  motive  or  desire  than  to  do  what 
he  bona  fide  believed  to  be  right  in  the  interests  of  justice — in 
which  case  they  ought  not,  in  my  opinion,  to  find  the  existence 
of  malice :  Mitchell  v.  Jenkins  (2) ;  Turner  v.  Ambler  (3) ;  IMter 
T.  Ferryman  (4)  per  Lord  Westbury. 

It  is  an  anomalous  state  of  things  that  there  may  be  two 
different  and  opposite  findings  in    the  same  canse  upon  the 

(1)  4  B.  &  C.  255.  (3)  10  Q.  B.  252,  254. 

(2)  5  B.  &  Ad.  588.  (4)  Law  Hep.  4  E.  &  I.  538. 
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1878        question  of  probable  cause — one  by  the  jury  and  another  by 
Hicks  ~  ^^^  JQ^g^i  but  such  at  present  is  the  law. 

With  regard  to  that  part  of  the  rule  which  complains  that  the 
verdict  was  against  the  weight  of  evidence,  my  Brother  Huddlestou 
thinks  the  verdict  was  right.  Having  considered  the  whole  case 
I  am  of  the  same  opinion.  This  rule,  therefore,  fails  upon  every 
point,  and  must  be  discharged. 

Bule  discharged. 


Solicitors  for  plaintiff :  W.  J.  Child  &  Son. 
Solicitor  for  defendant :  O.  W.  Bobinson. 


W.A. 


1881  [IN  THE  COURT  OF  APPEAL.] 

2>M.  9. 
-        -  SOLOMON  V.  BITTON. 

Practice — New  Trial — Verdict  against  Evidence —Princi^  on  which  New 

Trial  allowed. 

The  question  whether  a  new  trial  should  be  granted  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  must  depend  upon  whether  the 
verdict  was  such  as  reasonable  men  ought  to  have  given,  and  not  upon  whether 
the  learned  judge  who  tried  the  action  was  dissatisfied  or  not  with  the  verdict. 

This  was  an  action  of  trover  tried  before  Lindley,  J.,  at  the 
Middlesex  Trinity  Sittings,  1881,  in  which  the  evidence  was  very 
conflicting,  and  the  question  substantially  left  to  the  jury  was 
whether  they  believed  the  plaintiff's  or  the  defendant's  witnesses. 
The  jury  found  a  verdict  for  the  plaintiff.  The  defendant  applied 
afterwards  for  a  new  trial  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence  and  the  Divisional  Court  (Grove, 
Lindley,  and  Lopes,  J.J.)  made  an  order  for  a  new  trial,  the. 
learned  judge  who  tried  the  cause  expressing  himself  to  be 
dissatisfied  with  the  verdict 

The  plaintiff  appealed. 

Melniyref  Q.C.  {OrarUham,  Q.O.,  and  8.  Woolfy  with  him),  for 
the  plaintiff. 
BdUantine,  SerjL,  and  Cooper  Wyld,  for  the  defendant. 


V. 
BiTTOX. 
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The  Coubt  (Jessel,  M.B.,  and  Brett  and  Cotton,  L.JJ.),  re-  issi 
versed  the  order  appealed  from,  saying  that  the  rule  on  which  ~  solomon 
a  new  trial  should  be  granted  on  the  ground  that  the  verdict  was 
unsatisfactory  as  being  against  the  weight  of  evidence,  oaght  not 
to  depend  on  the  question  whether  the  learned  judge  who  tried 
the  action  was  or  not  dissatisfied  with  the  verdict,  or  whether  be 
would  have  come  to  the  same  conclusion  as  the  jury,  but  whether 
the  verdict  was  such  as  reasonable  men  ought  to  have  come  to. 

Order  reversed. 
Solicitor  for  plaintiff:  Alfred  James. 
Solicitor  for  defendant :  A.  Silberherff. 

W.P. 


DURRANT  V.  RICKETTS  akd  WIFE.  Jan,  12. 

Practice — Married  Woman,  Judgment  against — Order  XIV,,  rule  1 — Form  of 

Order. 

An  order  having  been  obtained  under  Order  XIV.,  rule  1,  for  leave  to  sign 
final  judgment  against  a  married  woman  in  an  action  for  the  price  of  goods 
supplied  to  her  during  coverture : — 

Bdd,  that  the  order  was  wrongly  made,  inasmuch  as  there  can  be  no  judgment 
against  a  married  woman  personally  in  respect  of  such  a  claim. 

Appeal  against  the  order  of  a  judge  at  chambers  giving  leave 
to  sign  final  judgment  against  the  female  defendant  under  Order 
XIV.,  rule  1. 

The  action  had  been  originally  brought  against  the  female 
defendant,  a  married  woman,  alone.  The  claim  endorsed  on  the 
writ  was  for  the  price  of  goods  supplied  to  the  female  defendant, 
such  goods  having  been  supplied  to  her  during  coverture,  but 
while  she  was  living  apart  from  her  husband.  The  writ  was 
subsequently  amended  by  joining  the  husband  as  a  defendant. 
The  plaintiff  applied  to  sign  judgment  against  the  female  defend- 
ant for  the  full  amount  of  the  claim  and  costs  under  Order  XIY., 
rule  1.  The  master  refused  leave  to  sign  judgment,  but  the  judge 
reversed  his  decision,  and  made  an  order  that  the  plaintiff  should 
be  at  liberty  to  sign  final  judgment  against  the  female  defendant 
for  the  amount  endorsed  on  the  writ,  and  costs. 
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1881  Lundey  Smith,  Q.O.j  moved  by  way  of  appeal  against  the 

DuBBANT  judge's  order.  It  is  submitted  that,  according  to  the  practice, 
BiGunrs.  ^^^®  order  giving  leave  to  sign  final  judgment  in  the  action  against 
the  married  woman  was  wrong.  There  was  never  in  equity,  nor 
is  there  now  at  law,  any  judgment  against  the  married  woman 
personally  in  respect  of  a  liability  contracted  during  coverture. 
The  practice  is  to  order  an  inquiry  as  to  the  existence  of  separate 
estate  chargeable  with  the  sum  claimed,  and  to  declare  that  such 
separate  estate,  if  any,  is  chargeable  therewith :  Pieard  v.  Hine  (1) ; 
Pike  V.  Fitzgibbon.  (2) 

[Field,  J.  It  is  clear  that  the  order  as  at  present  framed 
cannot  stand;  there  must  have  been  some  misapprehension  on 
the  part  of  the  judge  at  chambers  as  to  the  form  of  order 
applied  for.] 

Brynmor  Jones,  shewed  cause.  The  claim  is  not  disputed,  and 
it  is  clear  upon  the  affidavits  that  the  separate  estate  ought  to  be 
charged,  if  there  be  any  such  estate  chargeable,  with  the  amount 
of  the  claim.  The  error  in  the  order  is  one  of  form  rather  than 
substance.    He  cited  Collett  v.  Bohinson,  (3) 

[Field,  J.  We  will  give  the  plaintiff  an  order  in  the  form  in 
accordance  with  the  decision  in  Pike  v.  FUzffibbon  (2),  as  we 
understand  that  there  is  no  real  dispute  between  the  parties  as  to 
the  claim,  but  the  plaintiff  must  pay  the  costs  of  the  application 
in  this  Court  and  at  chambers.]  (4) 

The  Coubt  (Field,  J.,  and  Huddleston,  B.)  directed  that  the 
order  should  be  varied  accordingly. 

Order  varied  acaordingly.  (5) 

Solicitor  for  plaintiff:  W.  J.  Fraaer. 
Solicitors  for  defendant :  Q.  8.  dt  H.  Brandon. 

(1)  Law  Hep.  5  Gfa.  274.  said  nothing  in  opposition  to  the  yaria- 

(2)  17  Cb.  D.  454.  lion  of  the  otder  as  suggested. 

(3)  26  W.  R.  403 ;  11  CL  D.  687.  (6)  See  Attpood  v.  Chichegter,  3  Q.  B. 

(4)  The  counsel  for  the  defendant  D.  722. 

E.  L. 
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THE  INGE  HALL  ROLLING  MILLS  COMPANY,  LIMITED,  Plaintiffs  ; 

THE  DOUGLAS  FORGE  COMPANY,  Defendants  Jan.  17. 

Company — Compulsory  Winding-up — Goods  delivered  after  ComTnencement  of 
Winding-up  in  pursuance  of  Contract  entered  into  hrfore  —  Set-off  — 
Companies  Aet^  1862  (25  <fe  26  Vict.  c.  89.) 

In  an  action  by  a  limited  company  in  tbe  course  of  compulsory  winding-up  by 
the  Court  for  tbe  price  of  goods  supplied  to  tbe  defendants  by  tbe  company  after, 
but  in  pursuance  of  a  contract  entered  into  before,  tbe  commencement  of  tbe 
windiQg-up,  i.e.,  tbe  presentation  of  tbe  petition  for  winding-up,  sucb  contract 
not  being  a  sale  of  specific  goods  : — 

Held,  tbat  tbe  defendants  could  not  set  off  a  debt  from  tbe  plaintiffs  to 
tbemselves  incurred  prior  to  tbe  commencement  of  tbe  winding-up. 

FuRTHEE  CONSIDERATION  before  Watkin  WilliamB,  J. 
The  natnre  of  the  case  and  the  facts  sufficiently  appear  from 
the  judgment. 

Chilly t  Q.C.,  and  Crompton,  for  the  plaintiffs. 

C.  Bussdl,  Q.C.,  and  French,  for  the  defendants. 

The  following  authorities  were  referred  to  in  the  course  of  the 
argument :  In  re  Sankey  Brook  Coal  Co.  (1) ;  Re  Progress  Assur- 
anee  Co.  (2) ;  Anderson's  Case  (3) ;  Buckley  on  Joint  Stock 
Companies,  3rd  ed.  287 ;  Lindley  on  Partnership^  4th  ed.  1321. 

Cur.  adv.  wU. 

Jan.  17.  Watkin  Williams,  J.  The  question  in  this  case, 
stated  broadly,  is,  whether,  in  an  action  brought  by  a  limited 
company  in  the  course  of  compulsory  winding-up  by  the  Court 
for  the  recovery  of  the  price  of  goods  delivered  by  the  company 
after  the  commencement  of  the  liquidation,  but  in  execution  of  a 
contract  entered  into  before  liquidation,  it  is  competent  to  the 
defendant  to  set  off  against  this  debt  a  debt  due  to  him  from  the 
company  incurred  prior  to  the  liquidation. 

The  action  came  on  for  trial  before  me  at  Liverpool  without  a 
jury,  being  taken  principally  upon  admissions  made  upon  the  trial 

(1)  Law  Bep.  6  Ex.  185.  (2)  22  L.  T.  (N.S.)  430. 

(3)  Law  Bep.  3  Eq.  337. 
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in  Conrt^  it  being  stated  by  the  counsel  that  there  were  no  facts 
in  dispute. 

This  judgment  has  been  delayed  under  an  impression  that  the 
identical  question  here  raised  had  arisen  in  another  case  awaiting 
decision  before  the  courts.  That  case  has  been  since  determined, 
but  apparently  upon  different  grounds,  and  I  therefore  proceed  to 
dispose  of  this  case.  The  facts  as  presented  before  me  at  the 
trial  are  as  follows : — 

The  statement  of  claim  alleged  that  the  plaintiffs,  who  had 
carried  on  business  as  iron  rollers  at  Inee,  near  Wigan,  were 
being  wound  up  compulsorily  under  a  petition  presented  on  the 
24th  of  November,  1880,  the  order  for  winding-up  being  dated 
the  4th  of  December,  1880.  That  about  the  26th  of  November, 
1880,  the  plaintiffs  supplied,  and  sold  and  delivered  to  the 
defendants  certain  iron,  the  price  of  which  amounted  to  the 
sum  of  108Z.  125.  Id.,  and  that  on  the  Oth  of  December,  1880, 
the  plaintiffs  supplied,  sold,  and  delivered  to  the  defendants 
another  lot  of  iron,  the  price  of  which  amounted  to  108Z.  55. 11(2., 
and  the  plaintiffs  claim  these  two  sums,  amounting  to  216Z  185., 
with  interest.  The  statement  of  defence  admitted  the  indebted- 
ness of  the  defendants  to  the  plaintiffs'  company  in  respect  of 
these  two  sums,  but  alleged  that  the  contract,  ia  fulfilment  of 
which  the  goods  were  delivered,  had  been  entered  into  between 
the  defendants'  and  the  plaintiffs'  company  before  the  petition  for 
winding  up,  viz.,  on  the  19th  of  November,  and  they  claimed  a 
right  to  set  off  against  this  debt  the  price  of  certain  goods 
previously  sold  and  delivered  by  them  to  the  plaintiffs,  and  for 
which  they  held  the  plaintiffs'  dishonoured  acceptances,  one  for 
177Z.  l5.,  due  on  the  13th  of  November,  1880,  and  the  other  for 
122Z.  165.  9(2.,  due  on  the  13th  of  January,  1881. 

The  plaintiffs,  in  their  reply,  denied  the  defendants'  allegations, 
and  they  further  alleged  that  the  contract  and  transaction  as 
relied  upon  by  the  defendants  were  void  as  against  the  liquidators 
under  the  winding-up. 

At  the  trial  the  following  facts  were  either  proved  or  admitted : 

The  plaintiffs  had  carried  on  business  as  iron  rollers,  and  the 
defendants  that  of  forging  castings  and  making  machinery,  and  of 
buying  and  selling  iron.     The  plaintiffs  and  defendants  had  had 
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dealings  together  for  five  or  six  years^  and  daring  the  whole  of 
that  time  the  defendants  had  bought  from  and  sold  iron  to  the 
plaintiffs.  In  Jnne,  I88O9  the  defendants  sold  and  delivered  to 
the  plaintifis  a  quantity  of  iron,  the  price  of  whic^  amonnted 
to  1772.  Is.,  and  on  the  10th  of  July^  1880,  t^iey  drew  upon  the 
plaintiffs  for  that  ampfint  at  fonr  months,  and  the  plaintiffs 
accepted  the  same,  the  bill  falling  due  on  the  ISth  of  November, 
1880.  In  the  September  following  the  defendants  sold  and 
delivered  to  the  plaintiffs  a  further  lot  of  irouj  .and,  in  like 
manner,  on  the' IQth  of  October,  1880,  drew  upon  the  plainti£Es 
for  1221^  16^.  9e2.,  at  tluree  months,  for  the  price  of  the  same,  and 
the  plaintifb  accepted  the  bill,  which  would  be  due  on  the  13th 
of  January,  188JL. 

,  It  is  the  amou^  of  .these  bil^s  that  t^e  defendants  seek  to  set  off 
against  the  price  of  the  iron  bought  by  them  from  the  plaintiffs 
as  presently  mentioned.  On  the  18tl^  of  NQvember,,  1880,  the 
plaintiff$'  acoeptanpe  for  .177Z.  due  on  th^  13th  of  Kovember, 
came  back  to  tb^  defendants  dishonoured.  On  the  morning  of 
the  19th  of  November  one  of  the  defendants'  firm  went  to  the 
office  of  the  jpIai^Ufis,  and  there  saw  Mr.  Kay,  with  whongi  he 
usually  transacted  such  business,  ai^d  infors^^ed  him  that  thpy 
were  in  the  mairket  fo^  iron,  ^d  would  send  in  to  him  a  specifica- 
tion for  him  to  quote^  thra  being  the  usual  way  in  vf hich  their 
contracts  for  iron  were  made,  and  at  the  same  tim^  the  price  of 
5L  15b.  per  ton  was  verbiPy  quoted.  In  the  course  of  the  day 
the  defendants  sent  in  ^  specification  in  their  usual  form  for  60 
tons  of  various  sizes  of  rpUed  iron,  requesting  the  plaintiffs  to 
supply  the  iron  "  at  per  your  quotation  this  morning,  yiz.  51. 15s. 
per  ton,  on  trucks,  usual  terms."  To  jbhis  the  plaintiffs  replied  on 
the  same  day,  stating  that  fiieii  piuoe  for  the  specification  was 
52. 15s.  per  ton  usual  terms.  This  contract  (which  I  find  out  now 
is  the  material  thing  on  which  my  judgment  tm^is)  did  not 
amount  to  a  bargain  and  sale  of  specific  goods,  and  created  no 
debt  between  the  parties. 

It  amounted  to  no  more  than  an  executory  contract  to  supply, 
sell,  and  deliver  on  the  one  side,  and  to  accept  on  th;e  other, 
certain  quantities  of  unascertained  goodi^  jat  a  future  day. 
If  it  is  material,  the  defendants  were  undoubtedly  aware  at  this 
Vou  Yin.  0  2 
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Ikce  Hall   Creditors  of  the  plaintiffs,  undoubtedly  gave  this  order  with  a  view 
of  covering  their  debt. 

On  the  24th  of  November,  1880,  the  plaintiffs*  company  being 
in  insolvent  circumstances,  a  creditor  petitioned  the  Court  for  a 
compulsory  winding-up  of  the  company.  On  the  4th  of  December 
an  order  for  the  winding-up  was  made,  and  Bobert  Thompson  was 
appointed  provisional  official  liquidator.  On  the  6th  of  December 
the  liquidator  took  possession  of  plaintiffs*  works.  On  the  10th  of 
December  an  order  was  made  authorizing  the  liquidator  to  carry 
on  business  for  the  purpose  of  winding  up.  In  the  meantime, 
viz.  on  the  25th  of  November,  the  defendants  applied  for  and  took 
delivery  from  the  plaintiffs,  under  the  contract  of  the  19th  of 
November,  of  about  eighteen  tons  of  iron,  which  was  invoiced  to 
them  at  51.  Ids.,  making  108Z.  12fl.  Id.,  which  is  the  first  item  sued 
for  in  this  action.  On  the  8th  of  December  the  defendants  in  like 
manner  applied  for  and  took  delivery  of  a  further  quantity,  the 
invoice  for  which  amounted  to  1087.  5^.  lid.,  being  the  second 
item  sued  for  in  this  action ;  the  two  quantities  amounting  to 
thirty-seven  tons  fourteen  cwts.  out  of  the  sixty  tons. 

Shortly  after  this  date  a  discussion  arose  between  Mr.  Thompson, 
the  liquidator,  and  the  defendants  as  to  the  right  of  the  liquidator 
to  be  paid  in  full  for  this  iron  without  giving  the  defendants  credit 
for  their  set-off,  and  on  the  14th  of  December,  1880,  the  liquidator 
wrote  to  the  defendants  as  follows: — ''Dear  Sirs, — Tour  contract 
with  this  company  of  the  19th  ult.  was  for  sixty  tons  of  iron  at 
52.  Ids.  per  ton.    Of  this  quantity  I  have  delivered  about  thirty- 
seven  tons  fourteen  cwt.,  and  shall  expect  to  be  paid  in  full  for  all 
deliveries  since  the  date  of  the  liquidation,  23rd  of  November.   Is 
it  your  wish  that  I  should  complete  the  contract  on  the  above- 
mentioned  basis  ?  "    To  this  the  defendants  replied  on  the  16th  of 
December  as  follows: — "Dear  Sirs, — We  decline  to  receive  the 
balance  of  iron  due  to  us  under  contract  with  the  Inoe  Hall 
Company  on  the  terms  set  forth  in  your  letter  of  the  14th  inst." 
And  there  the  matter  stands.    No  farther  iron  was  delivered,  and 
the  liquidator  having  now  sued  in  the  name  of  the  company  for 
the  price  of  the  iron  delivered  upon  the  25th  of  November  and  the 
8th  of  December,  amounting  to  2162.  IBs.,  the  question  is  whether 
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from  the  plaintiffs  upon  the  plaintiffs'  two  dishonoured  acceptances,    Ihcb  Hall 
or,  which  comes  to  the  same  thing,  the  price  of  the  goods  sold  and 
delivered  by  the  defendants  to  the  plaintiffs  before  the  commence- 
ment'of  the  winding  up. 

There  is  no  dispute  aboat  the  facts  as  above  stated.  The  de- 
fendants are  clearly  indebted  to  the  'plaintiffs'  company  now  in 
liquidation  in  the  two  sums  of  108Z.  12fl.  Id.  and  1087.  Sa.  lid.,  for 
the  price  of  goods  contracted  for  before  the  commencement  of  the 
winding  up,  that  is  before  the  date  of  the  petition,  but  not  deli- 
vered to  them  until  after  the  commencement  of  the  winding-up ; 
and  as  to  the  second  lot  not  until  after  the  order  for  winding-up. 
It  is  equally  clear  that  the  plaintiffs'  company  are  indebted  to  the 
defendants  in  a  larger  sum  of  money  for  the  price  of  goods  sold 
and  delivered  by  the  defendants  to  the  plaintiffs  before  the  com- 
mencement of  the  liquidation,  and  the  sole  question  is,  whether, 
under  the  above  circumstances,  the  defendants  are  entitled  to  set 
off  the  latter  claim  against  their  debt  due  to  the  company  in 
liquidation.  The  plaintiffs  and  defendants  stand  in  a  perfectly 
independent  relation  to  each  other,  and  the  ordinary  rules  of  set-off 
apply  to  this  case.  It  seems  to  me  also  that  it  may  be  admitted 
for  the  purposes  of  this  case  that  the  mere  fact,  that  the  debts  or 
either  of  them  which  it  is  sought  to  set-off  one  against  the  other, 
do  not,  or  does  not  become  payable  until  after  the  commencement 
of  the  liquidation,  does  not  interfere  with  the  right  of  set-off,  pro- 
vided that  the  debts  are,  in  substance  and  in  fact,  mutual  debts, 
to  and  from  the  same  parties  and  in  the  same  interest.  And  it 
seems  to  me  that  the  rights  of  the  parties  in  this  case  will  be 
solved  by  the  true  answer  to  the  question  ^*  are  the  debts  which 
are  sought  to  be  set  off  one  against  the  other  mutual  debts 
between  the  same  parties  and  in  the  same  interest?  "  If  it  could 
be  correctly  stated  in  the  present  case  that  the  debt  sued  for  by 
the  liquidating  company  was  a  debt  incurred  and  due  upon  the 
making  of  the  contract  of  the  19th  of  November,  before  the  liqui- 
dation, although  not  payable  until  after  the  liquidation,  the  two 
sets  of  debts  would  have  been  mutual  and  in  the  same  interest, 
and  could  have  been  set  off  one  against  the  other.  But  in  reality 
no  debt  was  created  until  the  delivery  of  the  goods  after  the 
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GomxQ^cement  of  the  liqurdation,  and  the  only  lemainiDg  question 
is  whether  this  delivery  having  taken  place  in  a  certain  sense  in 
fulfilment  of  a  contract  made  <before  the  liquidation  gives  the 
..debt  that  character  in  interest  and  mutuality  that  is  necessary  to 
make  it  a  subject  of  set-ofi*  against  the  debt  of  the  company* 

In  determiraig  this  question  it  is  necessary  to  consider  the 
effect,  upon  the  company  and  its  operatione  of  a  petition  for 
liquidation  followed  by  a  subsequent  order  to  wind^up^  In  the 
theJSist  pkce,  the  ipurpose  of  the  winding-up  is  to  moke  an 
.equably  ^d  rateable  distribution  of  all  the  assets  of  the  com- 
.pany,  iiiom  the  mom^it  of  the  commencement  of  the  winding-up^ 
that  is  the  presentation  of  the  petitioner  amongst  all  the  creditors 
x>i  the  company  without  favour  or  preference  to  any  oneaocording 
to  the  legal  .dghts  of  the  creditors  and  the  company  at  the 
moment  of  the  commencement  of  the  win<^ng-9p«^  AU  the 
assets  of  the  company  are  to  be  got  in  and  collected  }n  the  most 
benefieial  way  and  distributed.  In  £act,  from  the  mpment  of  the 
winding-up,  the  company  is  stopped  as  an  independent  going 
concern,  .  . 

Every  transaction  entered  into  by  the  company  from  that 
moment  is<void  unless  si^ctioned  by  the  Court;  no  contracts  can 
be  ^ecuted  nor  can  the  business  of  .the  company  be  carried  on 
in  asing^  particular  except  for  the  purposes  of  winding-up  and 
for  the  benefit  of  the  creditors,  and,  although  the  company  con- 
tinues ill  existence  and  under  the  same  name/and  may,  if  allowed 
by  the  Court,  continue  to  carry  on  its  business  and  enter  into  or 
complete  transactions,  it  does  so  in  a  new  interest  and  a  new  capa- 
city, and  solely  for  the  purpose  of  winding-up  its  affairs  in  the 
interest  of  its  creditors  and  shareholders  except  in  one  class  of 
cases  whicli  have  no  application  to  the  present,  viz.,  where  trans- 
actions bona  fide  executed  and  carried  out  between  the  petition 
and  the  winding-up  order  may  in  the  discretion  of  the  Court  be 
ratified  and  oonfirmed*  The  practical  effect  of  the  defendants' 
contention  would  be  that  the  company  by  a  transaction  which  is 
void^  unless  sanctioned  and  ratified  by  the  Court,  would  be  paying 
one  creditor  in  full  out  of  the  assets  of  the  insolvent  company  in 
preference  to  the  other  creditors ;  such  a  result  may  well  make 
one  pause  before  giving  effect  to  such  a  contention. 
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Haviog  regard  ta  these  considerations,  it  seems  to  me  that' the 
delivery  of  the  iron  by  the  company  subsequent  to  the  commence^ 
ment  of  the  liquidation*  gave  rise  to  a  debt  due  to  them  in  a  new 
capacity  and  interest/ ahd  that  such  a  debt-is^not  liable  toa  set^ 
off  of  a  debt  incurred  by  nominally  the  same  company  when  it 
was  carrying  ob'  its  business  independently  and  for  its  owlx  %en@fit) 
The  judgment  will  be  for  the  plaintiflb  for  216?.  18».    '  -  •'  -^   ^> 
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Solicitors  for  plaintiffs :  Sharpe,  ParJcers,  Prttcfidrd,  dt  l^arpe, 
for  Peace,  AeherTei/y  dt  Co.  ' 

Solicitors  for  defendants':'  J.  /.  A  C.  If*  AUen,for  J\  St. 
Qregoryi 

■      "    '         '  '  "'  '    -  '        \    E.*L. 


[OBd^N  CASE  BESERVED^  ,  !  '    . 

BE(J:  V.  LOVELU'        '     .    /     * 
Larceny — Money  demanded  with  Menaces. 

The  prosecutrix  gave  L^  a  travelling  grinder,  six*  knives  to  grind  for  lier,tbe 
ordinary  charge  for  grinding  which  would  he  Is.  Zd,  L.  ground  the  knives,  and 
then  demoded  with  threats  {».  9d.  as  his  oharge  from  tfafb  prosecutrix.  The  pro- 
secutrix, heing  thus  frightened^  in  consequence*  of- her  fears,  paid  L*  the  sum 
demanded. 

The  jury  found  that  the  money  was  ohtained  by  menaces,  and  convicted  L.  of 
larceny:-^ 

Eeld  by  'the  Court  (L6rd  Coleridge,  C. J.,  Liiidley,  Hawkins,  Lopes,  and 
Bowen,  JJ.)>  that  the  conviction  was  right. 

Beg.  V,  WQrath  (L.  B.  1  C.  C.  B.  205),  followed. 

The  following  case  was  stated  for  the  opinion  of  this  Court  by 
the  chairman  of  the  Worcestershire  Quarter  Sessions : 

^  The  prisoner  was  tried  before  me  at  the  last  Worcestershire 
Quarter  Sessions,  on  an  indictment  which  charged  him  in  the  first 
connt  with  stealing  the  sum  of  Sa.  6(2.,  the  property  of  Eliza  Grigg, 
and  in  the  second  count,  with  demanding  with  menaces  from  the 
said  Eliza  Grigg,  the  sum  of  Ss.  6(2.,  with  intent  to  steal  the  same* 
The  fiftcts  were  these : — The  prisoner  was  a  travelling  grinder.    He 
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1881       ground  two  pairs  of  scissors  for  the  prosecutrix,  for  which  he 

Btc.       charged  her  fourpence.   She  then  handed  him  six  knives  to  grinds 

Ijoysll.     ^^  ground  them  and  demanded  Ss.  6d.  for  the  work.   She  refused 

to  pay  the  amount,  on  the  ground  that  the  charge  was  excessive. 

The  prisoner  then  assumed  a  menacing  attitude,  kneeling  on  one 

knee,  and  threatened  prosecutrix,  saying,  *  you  had  better  pay  me^ 

or  it  will  be  worse  for  you ; '  and  *  I  will  make  you  pay.*    The 

prosecutrix  was  frightened,  and  in  consequence  of  her  fears  gave- 

the  prisoner  the  sum  demanded.    Evidence  was  given  that  the 

'  trade  charge  for  grinding  the  six  knives  would  be  Is.  3d. 

^  It  was  contended  for  the  prisoner,  that,  as  some  money  was 
due,  the  question  rested  simply  on  a  quantum  meruit,  and  that 
there  was  no  larceny  or  menacing  demand  with  intent  to  steal. 

"  I  overruled  the  objection,  and  directed  the  jury  on  the  autho- 
rity of  Beg.  V.  M*Orath  (1)  that  if  the  money  was  obtained  by 
frightening  the  owner,  the  prisoner  was  guilty  of  larceny. 

'*  The  jury  found  that  the  money  was  obtained  from  the  prose- 
cutrix by  menaces,  and  that  the  prisoner  was  guilty. 

''I  reserved  for  the  consideration  of  this  Court  the  question 
whether  upon  the  facts  stated  he  was  properly  convicted.'' 

No  counsel  appeared. 

Pkb  Cubiam.  (2)  The  conviction  in  this  case  was  right.  Beg. 
V.  M'Qrath  (1)  is  conclusive  of  the  matter. 

(1)  LawRep.  1C.C.R.205. 

(2)  Lord  Coleridge,  C.J.,  Lindley,  Hawkins,  Lopes,  and  BoweD,  JJ. 

CD. 
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ABERCROMBIB  v.  JORDAN.  1881 

Ik  BB  HUNT.  July  ^20. 


SoUdtor — AUachment  against  unqvalified  Person  for  acting  as  a  Soltcitor  in 
(he  Name  of  a  qualified  Solicitor^6  <fe  7  Vict,  c.  73,  ».  2 ;  23  <fe  24  Vict. 
c.  127,  8.  26. 

An  unqualified  person  who  acts  as  a  solicitor  commits  an  offence  against  6  &  7 
Vict,  c  73,  s.  2,  though  he  acts  in  the  name  and  with  the  consent  of  a  duly 
qualified  solicitor. 

H.,  who  had  carried  on  the  business  of  an  accountant,  arranged  with  C,  who 
had  been  admitted  as  a  solicitor,  that  he  should  use  H.'s  offices,  and  any 
business  H.  had  he  was  to  allow  G.  to  attend  to,  H.  to  share  in  the  profits,  but  in 
what  proportion  was  not  settled,— or,  according  to  H.'s  version  of  the  arrangement, 
H.  was  to  be  paid,  as  a  commission,  one  half  share  of  profits  after  deducting  all 
expenses,  including  rent  of  offices,  and  was  to  find  money  and  clerk  to  carry  on 
the  business.  Pursuant  to  this  arrangement,  H.,  sometimes  with  G.  and  some- 
times alone,  transacted  various  matters  which  it  was  alone  competent  to  a  solicitor 
to  transact,  generally  using  the  name  of  G.  &  Go.,  but  sometimes  not,  and  not 
always  with  the  knowledge  or  express  sanction  of  0. : — 

Sdd,  by  the  Gourt  of  Appeal,  affirming  the  Queen*s  Bench  Division,  that  H. 
had  been  guilty  of  a  contempt  of  Gourt,  and  that  an  attachment  must  issue 
against  hiuL 

This  was  an  application  at  the  instance  of  the  Incorporated  Law 
Society  for  an  attachment  under  28  &  21  Viet,  a  127,  s.  26  (1), 
against  an  nnqnalified  person  named  Edwin  A.  Hunt  for  a  con- 
tempt of  Court  in  acting  as  a  solicitor  in  contentious  business  in 
the  name  of  a  qualified  person ;  contrary  to  the  6  &  7  Yict.  c.  73, 
8.  2.  (2) 

By  an  order  of  the  Court  dated  the  5th  of  April,  1881,  the 
natter  was  referred  to  one  of  the  masters  to  inquire  into  the  same 

(1)  Which  enacts  that  **  every  per-  shall  act  as  an  attorney  or  solicitor,  or 
son  who  acts  as  an  attorney  or  solicitor  as  such  attorney  or  solicitor  sue  out 
contrary  to  the  enactment  in  s.  2  of  any  writ  or  process,  or  commence, 
6  &  7  Yict.  c  73,"  or  who  does  certain  carry  on,  solicit,  or  defend  any  action, 
otherthings,**  without  being  duly  quali-  suit,  or  other  proceeding  in  the  name 
fied  BO  to  act,  shall  be  deemed  guilty  of  any  other  person,  or  in  his  own 
of  a  contempt  of  the  Court  in  which  the  name,  in  any  Gourt,  &c.,  unless  ad- 
action,  Ac,  shall  be  brought,  and  may  mitted  and  inroUed  and  otherwise 
be  punished  accordingly.''  qualified  to   act   as   an  attorney  or 

(2)  Which  enacts  that  "  no  person  solicitor,''  &c.    And  see  s.  32. 
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1881  and  report  thereon  to  the  Court.  The  master,  on  the  11th  of 
Amscrohbie  June,  1881,  made  a  report,  of  which  the  following  is  an  abstract : 
JoiSak.  0^  *^®  ^^^  ^^  September,  1879,  Hunt,  who  had  been  an 
accountant  about  five  years,  and  was  at  that  time  carrying  on 
business  as  an  accountant  at  No.  28,  Charlotte  Street,  inserted  the 
following  adTBrtisement  in  The  TimeB  newspaper :  *'  To  Solicitors. 
A  gentleman  just  admittM,  without  practice;  can  be  offered 
business  (or  a  position)  at  a  good  remuneration.  Lex,  F.  563 
Address  and  Enquiry  Office,  The  Times  Office,  E.G.'* 

E.  B.  Cotton,  who  had  been  admitted  in  1866,  .l^ut  had  only 
taken  out  his  certificate  for  the  last  ^ren  yeartf,  on  the  following 
day  answered  the  advertisement,  and '  ultimately  an  arrangement 
{not  in  writing)  was  made  between  him  and  Hunt.  According  to' 
Cotton'B  account  the  arrangement  was  that  he  should  use  Hunt's 
offices^  and  any  business  Hont  had  he  was  to  allow  Cotton  to* 
attend  to.  That  Hunt  was  to  share  in  the  profits ;  but  that  no 
proportion  of  profits  was  named ;  that  there  waa  no  agreement  for 
Cotton  to  pay  rent^  and  that  he  never  paid  any ;  that  nothing 
was  said  about  Hunt's  services,  he  was  to  get  the  business,  and  do 
nothing  else.  Hunt's  account  of  the  arrangement  was  that  he  was 
to  be  paid  as  a  commission  one  half  share  of  profits  after  deducting 
all  expenses,  including  rent  of  offices^  and  was  to  find  money  and 
clerk  to  carry  on  the  business* 

Some  time  previously  to  September,  1879,  Hunt,  by  the  name 
of  E.  A.  Hunt  &  Co.,  had  been  in  correspondence,  on  behalf  oi 
Mr.  Aberorombie^  with  a  Mr.  Picard,  on  behalf  of  Mrs.  Jordan, 
who  owed  Abercrombie  a  debt  of  34Z.  I83.  lOd.  On  the  5th  of 
December,  1879,  the  writ  in  Abererombie  t.  J^dan,  was  filled  up 
and  issued  by  Hunt,  indorsed  *'  this  writ  was  issued  by  Messrs* 
E.  B.  Cotton  &  Co.,  of  23  Charlotte  Street,  Bedford  Square, 
solicitors  for  the  plaintiff,"  for  the  recovery  of  this  debt  of 
84Z.  18a.  lOd. ;  and  on  the  15th  of  December,  1879,  an  order  for 
substituted  service  was  obtained  upon  an  affidavit  made  by 
one  P.  Dayies,  who  had  for  some  time  previous  to  the  arrange-* 
ment  with  Cotton  been  Hunt's  clerk.  In  his  affidavit  Davies 
described  himself  as  ''clerk  to  Messrs.  E.  B.  K.  Cotton  &  Co., 
of  23,  Charlotte  Street,  Bedford  Square,  solicitors  for  the  above- 
named  plaintiff." 
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'  Ob  the  20tli  of  December,  1879,  Mr:  PicArd,*  on  'behalf  of       I88i 
Mra.  Jordan,  sent  by  jJost  to  Messrs;  E.  B/ Cotton' &  €6.  his  abbborombie 
cheqne  payable  to  Messrs;  B.  B.  Cotton  &  Co.,  or  order,  for     jq^j^. 
22Z.  2s.  lOi.,  being  111  18«  lOd.  on  account  t)f  debt,'  and  41.  is. 
agreed  costs,  **  conditionally  onr  your  waiting  until  the  2nd'  of 
Pebroary  next  for  payment  of  the  balance  of  debt,  17/.*'    The 
letter  containing  this  dieque  for  22/.  2s.  10^  was  opened  and 
answered  by  Hunt  (who  used  to  open  and  answer  letters  addressed 
to  Messrs.  Cotton  &  Co.);  but  the  receipt  of  the  cfieq^ue  was  not 
communicated  to  Cotton.    Hunt,  however,  indorsed  the  cheque 
"E.  B.  Cotton  &  Co.,**  and,  having  also  written  his  own  ^ame 
E.  A.  Hunt  beneath  that,  obtained  cash  for  the  cheque  through 
a  friend's  banker. 

At  the  beginning  of  February,  1880,  Hunt  again  applied  in 
the  name  of  E.  B.  Cotton  &  Co.  to  Ficard  for  the  balance  (17Z.) 
due  from  Mrs.  Jordan;  and  obtained  a  cheque  on  the  17th  of 
February  for  the  177.,  payable  to  "Messrs.'  E.  B;  Cotton  &  Co., 
or  order."  This  cheque  Hunt  also  indorsed  "  E.  B.  Cotton  &  Co.," 
with  *^  Edwin  A.  Hunt "  underneath,  and  obtained  cash  for  it 
through  the  same  friend's  banker,  as  before. 

Cotton  was  not  informed  of  the  receipt  of  either  of  these  two 
sums,  no  part  of  either  of  them  was  ever  paid  to  Abercrombie, 
who,  after  some  correspondence  with  Hunt  in  Hunt'6  crwn  name, 
and  not  in  that  of  Cotton  &  Co.,  in  which  he  Hunt  promised  a 
settlement,  which  was  never  carried  out,  placed  the  matter  in  the 
hands  of  Mr.  Wilkins,  another  solicitor.  That  gentleman,  on  th^ 
5th  of  April,  1880,  issued  a  writ  against  Hunt  for  the  847.  ISs.  lOi., 
to  which  Hunt,  without  any  communication  with  Cotton,  entered 
an  appearance  in  the  name  of  Messrs.  Cotton  &  Go.  On  the  20th 
of  April,  Wilkins  obtained  judgment  under  Order  XIV. 

In  his  affidavit,  in  answer  to  the  summons  under  Order  XIY, 
Hnut  described  himself  as  •'  solicitor's  clerk." 

After  the  arrangement  made  in  September,  1879,  between 
Cotton  and  Hunt,  Cotton  used  to  call  at  23,  Charlotte  Street,  two 
or  three  times  a  week ;  and  soon  afterwards  several  legal  matters, 
both  in  the  supreme  Court  and  in  the  metropolitan  county  courts, 
were  carried  on  by  Cotton,  with  the  assistance  of  Hunt  and 
Davies,  in  the  name  of  E.  B.  Cotton  &  Co.    On  the  9th  of 
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1881  December,  1879  (a  few  days  after  the  writ  in  Ahercronibie  v. 
Abebcbombib  Jordan,  was  issned).  Cotton  called  and  examined  Davies  as  a 
Jordan,  witness  to  prove  service  of  a  judgment  summons,  and  Davies  when 
examined  called  himself  a  clerk  in  the  employ  of  the  plaintiff's 
solicitorsi  23,  Charlotte  Street.  The  master  found  therefore  that 
the  writ  in  Abercrombie  v.  Jordan,  was  issued  by  Cotton's  implied 
if  not  with  his  express  authority,  although  perhaps  without  his 
actual^knowledge. 

The  master  concluded  by  expressing  his  opinion  that  Hunt 
could  not  be  said  to  have  been  gQilty  of  a  contempt  of  Court 
within  the  meaning  of  the  statute  under  which  the  order  waa 
made,  as  he  seemed  to  have  acted  in  Ahercronibie  v.  Jordan,  the 
matter  referred  to  in  the  order,  with  the  implied  if  not  the  express 
authority  of  Cotton. 

T.  T.  FiOan,  on  behalf  of  Hunt 

WUU,  Q.O.,  and  Murray,  were  heard  on  the  part  of  the 
Incorporated  Law  Society. 

F.  Turner,  appeared  for  Cotton,  but  the  Court  refused  to 
hear  him  on  the  ground  that  Cotton  was  not  a  party  to  the 
order. 

Gbove,  J.  I  think  the  order  for  an  attachment  of  Mr.  Hunt 
should  be  made  absolute.  The  substance  of  the  case  is,  that,  so 
far  from  being,  as  he  describes  himself  in  one  proceeding,  the 
clerk  of  Cotton  &  Co.,  he  really  so  to  speak  employs  the  solicitor. 
In  his  advertisement,  which  is  addressed  ^  to  solicitors,''  he  says, — 
*'A  gentleman  just  admitted,  without  practice,  can  be  offered 
business  (or  a  position)  at  a  good  remuneration."  That  is  an 
offer,  not  to  serve  but  to  employ  a  qualified  practitioner.  Mr. 
Cotton,  who  had  been  admitted  a  solicitor,  answers  the  advertise- 
ment, and  an  arrangement  is  made  between  him  and  Hunt  for 
carrying  on  the  business  of  a  solicitor  (upon  terms  which  do  not 
seem  to  have  been  very  clearly  defined)  under  the  name  of 
Cotton  &  Co.  at  premises  which  have  been  for  some  considerable 
time  occupied  by  Hunt  as  an  accountant.  Hunt  conducts  the 
business,  and  there  is  no  doubt  to  some  extent  at  least  with  the 
connivance  of  Cotton.     Some  matters  Hunt  conducts  without 
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usiiig  Cotton's  name,  though  in  some  instances  he  uses  the  name       issi 

of  Cotton  &  Co.    He  attends  summonses  at  chambers,  and  does  abkbobombib' 

other  things  himself  apparently  without  Cotton's  direct  authority,     j^^^^^ 

In  one  case  he  issues  a  writ,  indorsing  it,  *'  This  writ  was  issued^by 

E.  B.  Cotton  &  Co.,  of  23,  Charlotte  Street,  Bedford  Square, 

solicitors  for  the  plaintiff;"  and,  on  the  20th  of  December,  1879, 

he  receives  from  the  defendant's  solicitor  a  cheque  for  227. 2$.  lOd. 

in  satisfaction  of  the  costs  and  a  portion  of  the  debt,  and  on  the 

7th  of  February,  1880,  another  cheque  for  17Z.,  the  balance  of 

the  debt    These  two  cheques  were  made  payable  to  Messrs.  E.  B. 

Cotton  &  Co.,  or  order.    The  letters  inclosing  these  cheques  were 

addressed  to  Messrs.  Cotton  &  Co.,  and  were  opened  by  Hunt,  who 

indorsed  the  cheques  "  E.  B.  Cotton  &  Co.,"  with  his  own  name 

underneath:  and  he  obtained  and  kept  the  proceeds.    This,  as 

Cotton  avers,  was  done  without  his  authority  or  knowledge.    It 

is  true  that  in  the  first  instance  some  sort  of  implied  authority 

was  given  by  Cotton  to  Hunt    By  entering  into  the  arrangement 

he  confessedly  did  enter  into  he  must  be  assumed  to  have  lent  his 

name  and  sanction  to  what  Hunt  did,  though  perhaps  not  to  the 

extent  of  allowing  himself  to  be  treated  as  a  partner  with  him. 

The  case  seems  to  me  to  faU  exactly  within  the  prohibition  of  the 

statute, — ^'^No  person  shall  act  as  an  attorney  or  solicitor^  or  as 

such  attorney  or  solicitor  sue  out  any  writ  or  process,  or  commence, 

carry  on,  solicit,  or  defend  any  action,  suit,  or  other  proceeding  in 

the  name  of  any  other  person  or  in  his  own  name,  &a,  unless 

admitted  and  inrolled  and  otherwise  duly  qualified  to  act  as 

an  attorney  or  solicitor:"  6  &  7  Vict  c.  73,  s.  2.    And  any 

person  so  acting  is  by  23  &  24  Vict.  c.  127,  s.  26,  made  punishable 

as  for  a  contempt  of  Court.    We  have  spoken  to  the  master,  and 

he  is  inclined  to  agree  with  us.    What  led  him  to  think  it  doubtful 

whether  Hunt  had  brought  himself  within  the  penalty  of  the  statute 

was  that  in  the  first  instance  he  seems  to  have  had  an  implied 

autiiority  from  Cotton  to  act  for  him.    But,  looking  at  all  the 

facts  of  the  case,  it  appears  to  me  to  go  far  beyond  any  supposed 

implied  authority  from  Cotton.    The  inference  I  draw  from  the 

facts  stated  in  the  master's  report  is,  that  Hunt  was  substantially 

the  acting  man, — ^acting  not  only  in  Cotton's  name,  but  in  his 

own  name  also.     I  think  there  is  abundant  evidence  that  he 
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1881        was  actiog  as  a  solictor  without  haTiog  been  admitted  ordalj 
ABBiMnumBic^  qualified.  -   The  order  must  be  made  absolute.      •       ^  » 

JOBDAK. 

Denman,  J.  I  am  ^f  the  same  opinion;  The  master's  report 
discloses  Tery  clear  evidence  indeed  of  Hunt's  baring  acteil  a&^ 
solicitor  in  the  name  of  Cotton  ft  €lo.  in  a  matter  in  which  he 
himself  was  the  defendant;  cind  this  without  a  shadow  of  pretence 
that  he  had  Cotton's  implied  authority  for  so  doing.  I  presume 
froin  the  conclusion  &f  his. report  that  the  master  thought  the 
inquiry  was  limited  to  ibe  proceedings  in  thB  case  of  AhereroTnbi^ 
T.  Jordan,  and  accordingly  he  ^confined  his*  attention  to  thatt  easel 
I  may,  however,  observe,  that  the  master  was  not  bound  to  state  hi^ 
own  opini6n  at  alh  he  was  required  by -the  order  to  report  the  facts; 
so  that  the'Oourt  might  form  its  own  judginent  aai  to*  how  far  the 
party  charged  -had  infringed  the  statute.  The  bourse  pursued  has 
somewhat  hampered  us ;  because,  where  a'  matter  is  Tcferred  to  a 
master  for  investigation,  and  he  has  had  an  opportunity  of  seeing 
the  parties  face  to  face,  ite  would  not  willingly  take  a  different 
view  upon  a  question  of  fact  from  that  taken*  by  him.  But,  in 
my  judgment,  this  case  may  be  dealt  with  without  substantially 
diffeiing  from  the  conclusion  the  master  has  arrived  at;  H6  has 
evidelb^ly  takehi  this  view,  that,  because  as  t6  a  great  part  of  the' 
transaction^  it  would  not  be.  right  to  say  that  Hunt  had  been 
acting  altogether  without  Gotton'js  authority,- therefore  he  has 
not  brought'himself  distinctly  within  the  penalty  of  the  statute. 
But  it  is  c^ear  that  he  has  in  some  respects,  especially  with 
regard  to  the  receipt  of  the  two  sums  of  221.  23.  lOd.  and  17Z., 
and  in  some  other  transactions  disclosed  in  the  report,  assumed 
to  act  entirely  without  Cotton's  authority.  He  was  practically  the 
only  person  who  acted  as  solicitor  in  Abererombie  v.  Jordan. 
Starting  with  the  advertisement  of  the  5th  of  September,  1879, 
and  going  through  the  several  matters  reported,  Hunt  seems 
throughout  to  have  acted  as  a  solicitor  under  colpur  of  Cotton's 
.  name*  The  substance  of  Cotton's  affidavit,  as  set  out  in  the  master's 
report,  is,  that  Hunt  appeared  to  be  the  solicitor  and  did  the  work 
as  a  solicitor,  merely  using  Cotton's  name,  at  his  (Hunt's)  own 
office.  Hunt's  account  is  somewhat  different.  But  I  think  it 
would  be  too  much  to  allow  such  a  juggle  to  prevail.    The  whole 
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of  the  faots  eeem  to  me  to  point  irresistibly  to  one  conclusiony       1881 
viz.  that  Hunt  was  carrying  on  the  business  of  a  solioitor  in  abeborohkb 
Cotton's  name  for  the  joint  profit  of  both.    I  therefore  agree  that     j^^^ 
^e  attachnl^ent  ought  to^  issue. 

'  'Ord»r  oimolute. 

J.  s. 

Hunt  appealed. 

July  20.  r.  T.  FUlan,  for  the  appellant.  Hunt  merely  acted 
as  a  managing  clerk^  for  he  had  Cotton's  authority.  The  case, 
therefore  is  not  within  6  &  7  Vict.  c.  73,.  s.  2,  for  he  has  not  acted 
as  a  solicitor,  but  comes  within  s.  32.  Under  that  section  the 
solicitor  must  fii^t  be  proceeded  against :  Be  Hociffson  (1) ;  an4  no 
steps  here  have  been  taken  against  him.  Sect.  2  can  only,  apply 
where  the  unqualified  person  represents  himself  to  be  a  solicitor. 

Wills,  Q.O.f  and  Murray,  contra,  were  not  called  upon. 

Jessel,  M.II.  The  argument  of  the  appellant  is  that  s.  2  of  the 
Act  6  &  7  Vict,  c  73,  does  not  apply  to  the  case.  That*  section 
provides,  in  very  general  terms,  that  no  person  shall  act  as  an 
attorney  or  solicitor,  unless  he  is  duly  qualified  as  therein  men- 
tioned. Sect.  32  has  a  difierent  object ;  it  imposes  a  penalty  on 
a  solicitor  who  helps  an  unqualified  person  to  act  as  a  solicitor. 
Sect  2  is  directed  against  the  unqualified  person.  Sect.  32  is 
primarily  directed  against  the  solicitor,  but  adds  a  summary 
remedy  against  the  unqualified  person.  Under  s.  2  the  only 
remedy  against  the  unqualified  person  would  be  by  indictment. 
Sect  32  gives  a  summary  remedy  against  him.  The  Act  23  &  24 
Vict.  c.  127,  s.  26  extended  the  summary  remedy,  and  made  the 
offending  party  liable  to  be  attached  for  contempt  of  Court 
Here  Hunt  has  been  attached  for  acting  as  a  solicitor.  It  is 
argued  that  because  he  had  the  consent  of  Cotton  he  does  not 
come  within  s.  2,  for  that  he  must  be  considered  to  have  acted  at 
Cotton's  managing  clerk,  and  that  therefore  the  case  is  only 
within  8.  32  of  the  earlier  Act,  but,  in  my  opinion,  the  evidence 

(1)  3  Dowl.  330. 
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1881        entirely  negatives  the  notion  that  he  acted  as  managing  clerk 


Abebobohbib  to  anybody.    The  appeal  must  be  dismissed. 

JOBDAN. 

Bbett,  L.J.  I  am  of  the  same  opinion.  The  case  is  too  plain 
for  argument.  An  accountant  wishes  to  practise  as  a  solicitori 
and  tries  to  coyer  what  he  knows  to  be  illegal  by  an  arrangement 
with  Cotton  that  he  shall  act  under  the  name  of  Cotton  &  Co. 

Cotton,  ItJ.  I  am  of  the  same  opinion.  The  appellant  con- 
tends that  the  case  does  not  come  within  s.  2  but  only  under 
s.  32,  and  that  under  the  latter  section  no  proceeding  can  be  taken 
against  him  unless  there  is  an  application  to  strike  off  the  Bolls 
the  solicitor  who  allowed  the  use  of  his  name.  That  section 
applies  only  where  a  solicitor  enables  the  unqualified  person  to 
act.  But  it  appears  to  me  that  s.  2  applies  not  only  to  the  case 
where  an  unqualified  person  acts  without  the  consent  of  a  qualified 
solicitor,  but  where  he  acts  with  such  consent,  and  that  a  case  is 
not  taken  out  of  s.  2  by  the  fact  that  it  falls  within  s.  32.  The 
appellant  did  not  pretend  to  act  as  managing  clerk ;  he  was  acting 
on  his  own  behalf,  though  he  had  made  an  arrangement  that  he 
should  be  at  liberty  to  use  the  name  of  a  duly  qualified  person. 

Order  affirmed. 
Solicitor  for  Incorporated  Law  Society :  E.  W.  WHKamsan. 

H.  C.  J. 
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[IN  THE  COURT  OF  APPEAL.]  1881 

Nov.  23; 
BRADLEY,  Appellant  ;  BAYLIS,  Respondent.  Dee,  15,16,21. 

MORPBE,  Appellant;  NOVIS,  Respondent. 
KIRBY,  Appellant  ;  BIFFEN,  Respondent. 

Parliament — Borough  Franchise— DweRing-house — Part  of  a  House — Occupa- 
tion as  Lodger— Bating— ZO  &  31  Vict.  c.  102,  «.  61—41  <ft  42  Vict, 
c.  26, «.  5. 

Althougli  by  tlie  Parliamentary  and  Municipal  Registration  Act,  1878  (41  & 
42  Vict.  c.  26),  s.  6,  the  term  *' dwelling-house  "  in  the  Representation  of  the 
People  Act^  1867  (30  &  31  Vict.  c.  102)  is  to  mean  part  of  a  house  separately 
occupied,  yet  in  order  to  be  entitled  to  the  borough  franchise  as  the  occupier  of 
a  dwelling  house,  the  person  must  have  an  occupation  in  respect  of  which  he 
can  be  rated  to  the  relief  of  the  poor,  and  therefore  he  is  not  entitled  to  such 
dwelling-house  franchise  by  reason  of  the  occupation  of  part  of  a  house  if  he 
occupies  such  part  as  a  lodger. 

The  tenant  of  two  rooms  which  he  took  unfurnished  at  a  weekly  rent,  had  the 
exclusive  use  of  such  rooms,  and  a  key  of  the  outer  door  of  the  house.  His  land- 
lord had  also  a  key  of  the  outer  door,  and  resided  in  all  the  rest  of  the  house,  but 
supplied  no  attendance  or  service  to  such  tenant  :— 

HM^  that  such  tenant  occupied  the  rooms  as  a  lodger,  and  consequently  that 
in  respect  of  such  occupation  he  could  not  acquire  the  dwelling-house  franchise 
under  the  Representation  of  the  People  Act,  1867. 

The  tenant  of  two  rooms  which  he  took  unfurnished  at  a  weekly  rent,  had  in 
common  with  the  other  tenants  of  the  house,  which  was  wholly  let  out  on 
similar  tenancies,  the  use  of  the  passages,  staircase,  street  door,  and  usual  con- 
veniences of  the  house.  The  landlord  and  not  the  tenant  was  rated,  and  the 
landlord  did  all  repairs  inside  and  out,  but  he  did  not  reside  in  the  house,  nor 
did  he,  save  as  aforesaid,  retain  the  control  and  dominion  over  the  house,  or  render 
any  services  to  any  of  the  tenants :— • 

J7e2tf,  that  such  tenant  did  not  occupy  the  rooms  as  a  lodger,  but  as  an 
occupying  tenant  under  the  Representation  of  the  People  Act,  1867,  and  that 
he  could  therefore  acquire  the  dwelling-house  franchise  in  respect  of  such 
occupation. 

BRADLEY  v.  BAYLIS. 

Appeal  froDi  the  revising  banister  for  the  borough  of  Chelsea. 
The  case  stated  as  follows : — 

The  appellant  claimed  to  be  inserted  as  an  inhabitant  house- 
holder in  the  occnpiers'  list  for  the  parish  of  Hammersmith.  He 
had  occnpied  as  his  residence  for  upwards  of  twelve  calendar 
months  previously  to  the  15th  of  July,  1881,  one  unfurnished 
room  in  a  dwelllDg-honse  at  a  weekly  rent  of  3s.  6i.,  the  clear 
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1881  yearly  value  of  which  room,  if  let  unfurnished,  was  under  lOZ.  The 
^BADLEY  room  was  rented  by  him  from  the  tenant  of  the  entire  house,  who 
Batlis      ^®^^  ^^  *^®  owner  of  the  house  at  a  yearly  rent. 

The  house  comprised  more  rooms  than  that  occupied  by  the 
appellant. 

Subject  to  the  occupation  by  the  appellant  and  to  the  appellant's 
right  of  access  to  and  from  the  outer  door,  the  renter  of  the  entire 
house,  .who.  throughout  the  qualifying  year  of  occupation  of  the 
room  of  the  appellant  resided  on  the  premises,  '^  exercised  from  the 
15th  of  July^  1880,  to  the  15th  of  July,  1881,.%  general  control 
oyer  the  whole  house  "  (1),  but  tendered  no  service  either  by  himself 
or  by  any  servant  to  the  appellant. 

Subject  to  the  question  whether  the  room  so  occupied  by  the 
appellant  was  or  was  not  a  dwelling-house  for  the  purposes  of  the 
Bepresentation  of  the  People  Act^  1867,  he  was  in  all  respects 
qualified  to  be  inserted  in  the  occupiers*  list  for  the  borough  of 
Chelsea  for  the  year  1881. 

It  was  contended  on  behalf  of  the  appellant  that  under  such 
state  of  facts  he  was  the  separate  occupier  of  a  room  or  rooms 
constituting  for  the  purposes  of  the  Bepresentation. of  the  People 
Act,  1867,  by  virtue  of  s.  5  of  the  Parliamentary  and  Municipal 
Registration  Act,  1878  (2),  a  dwelling-house,  as  tenant,  and  as 
such  entitled  to  be  on  the  list  of  occupiers.  On  this  point  of  law  the 
revising  barrister  decided  against  him ;  the  claim  being  disallowed 
on  the  ground  that  as  the  renter  of  the  entire!  house  resided  in  the 

(1)  It  was  admitted  on  the  argu-  For  the  purposes  of  any  of  the  Acts 
ment  that  no  facts  in  support  of  this  referred  to  in  this  section^,  where  an 
statement  eould  be  stated  beyond  what  occupier  is  entitled  to  the  sole  and  ex- 
were  to  be  gathered  from  the  cases  elusive  use  of  any  part  of  a  house,  that 
themselves.  part  shall  not  be  deemed  to  be  occupied 

(2)  Sect.  5  of  the  Parliamentary  and  otherwise  than  separately  by  reason 
Municipal  Begistration  Act,  1878  (41  only  that  the  occupier  is  entitled  to  the 
&  4^  Vict.  c.  26),  enacts  that  **  in  and  joint  use  of  some  other  part.  The  in- 
for  the  purposes  of  the  Bepresentation  terpretation  contained  in  this  section  of 
"of  the  People  "  Act,  1867,  the  term  "dwelling  house*  shall  be  in  substi*- 
dwelling-house  shall  include  any  part  tution  for  the  interpretation  thereof 
of  a  house  where  that  part  is  separately  contained  in  s.  61  of  the  Bepresentation 
"  occupied  "  as  a  dwelling,  and  the  term  of  the  People  Act,  1867,  but  not  so  as 
lodgings  shall  include  any  apartments  to  affect  any  of  the  other  provisions  of 
or  place  of  residence,  whether  furnished  the  said  Act  relating  to  rating. 

or  unfurnished,  in  a  dwelling-hoase. 
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house  and  exercised  a  general  control  over  the  same,  although       1881 
without  rendering  any  service  to  the  claimant,  during  the  period    TtnAm^rr 
of  his  qualification,  the  occupation  of  the  claimant  was  that  of     s^y^jg, 
a  lodger,  and  not  that  of  an  inhabitant  occupier  as  tenant  of  a 
dweUing-house. 

Forty-six  other  persons  claimed  under  similar  circumstances  to 
be  inserted  as  inhabitant  occupiers  in  the  list  of  occupiers  for 
various  parishes  within  the  borough.  The  revising  barrister  dis- 
allowed the  whole  of  the  claims,  and  ordered  the  appeals  to  be 
consolidated. 

If  the  Court  was  of  opinion  that  the  revising  barrister  was 
wrong,  the  lists  of  persons  claiming  otherwise  than  as  lodgers  were 
to  be  amended,  by  inserting  the  names  and  qualifications  of  the 
appellant  and  the  other  claimants;  otherwise  the  claims  were  to 
be  deemed  to  have  failed. 

Nov.  23.  BompoB,  Q.C.  (J.  F.  Torr  with  him),  for  the  appellant. 
The  revising  barrister  was  wrong.  It  is  admitted  by  the  respond- 
ent that  the  appellant  furnished  the  room  and  resided  there,  and 
that  by  the  right  of  access  to  the  outer  door  it  is  meant  that 
the  appellant  had  a  key  thereof.  The  sole  question  for  decision  is 
whether  the  room  occupied  by  the  appellant  was  a  dwelling-house 
for  the  purposes  of  the  Bepresentation  of  the  People  Act,  1867,  as 
amended  by  the  Parliamentary  and  Municipal  Begistration  Act  of 
1878.  By  the  27th  section  of  the  Beform  Act  of  1832  (2  &  3 
WnL  4,  c.  45)  the  borough  franchise  was  granted  to  all  occupiers 
of  houses  of  the  annual  value  of  101.  who  were  rated  to  the  poor 
rate,  subject  to  certain  provisions  as  to  the  payment  of  rates  and 
as  to  residence.  By  the  3rd  section  of  the  Act  of  1867  (30  &  81 
Vict.  c.  102)  the  borough  franchise  was  extended  to  every  in- 
habitant occupier  for  twelve  months  as  owner  or  tenant  of  any 
dwelling-house,  who  had  been  rated  to  the  poor-rate  during  the 
time  of  his  occupation ;  and  the  61st  section  of  that  Act  says  that 
a  dweUing-house  shall  include  ''any  part  of  a  house  occupied  as  a 
separate  dwelling,  and  separately  rated  to  the  relief  of  the  poor.'' 
This  definition  has  been  altered  by  the  5th  section  of  the  Act  of 
1878  (41  &  42  Yict.  c.  26),  by  which  it  is  enacted  that ''  the  term 
dwelling-house  shall  include  any  part  of  a  house  where  that  part 
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1881  is  separately  occupied  as  a  dwellmg."  la  Cook  v.  Eurnber  (1) 
BBADura.  ^^  Court  decided  that  the  franchise  was  not  conferred  by  the 
BAnia  occupation  of  a  part  of  a  house  which  was  not  structurally  severed 
from  the  rest ;  but  they  distinctly  held  that»  as  far  as  the  nature 
of  the  occupation  went,  snch  an  occupation  as  the  present  was 
suflScient,  it  being  in  that  case  the  subject  of  occupation  which 
was  held  to  be  insufficient.  To  meet  this  decision  the  Gist  section 
of  the  Act  of  1867  was  passed,  subsequent  to  which  the  cases  of 
Thompson  y.  Ward  (2)  and  EUh  v.  Burch  (2)  were  decided.  In 
each  of  these  cases,  the  circumstances  beiug  almost  identical  with 
those  of  the  present  case,  BoTill,  G.  J.,  and  Keating^  J.,  held  that 
such  an  occupation  constituted  the  occupation  of  a  dwelling-house 
within  ss.  3  and  61  of  the  Act  of  1867,  while  Willes  and  Brett,  J  J., 
were  of  a  contrary  opinion.  Subsequently,  the  case  of  Boon  y. 
Howard  (3)  was  decided  on  very  similar  facts  with  alike  difference 
of  opinion,  Keating  and  Denman,  JJ.,  holding  that  the  franchise 
was  conferred,  Brett  and  Honeyman,  JJ.,  that  it  was  not.    . 

[Dbnhak,  J.  In  that  case  the  landlord  did  not  live  on  the 
premises.] 

It  is  a  mere  accident  that  the  landlord  lives  in  the  house,  and 
does  not  affect  the  case.  The  5th  section  of  the  late  Act  distinctly 
says  what  is  to  be  the  nature  of  the  tenement,  *'  a  part  of  a  house 
separately  occupied  as  a  dwelling-house,"  and  it  was  passed  in 
order  to  put  an  eud  to  the  conflict  of  judicial  opinion. 

Q.  M.  Freeman^  for  the  respondent.  The  only  question  is,  the 
meaning  of  the  defining  clause  in  the  new  statute.  That  clause 
omits  ail  reference  to  rating,  and  makes  a  verbal  alteration  as  to 
separate  occupation.  That  alteration  is  in  reality  a  change  from 
the  description  of  the  place  to  the  description  of  the  manner  of 
occupation,  and  the  intention  of  the  legislature  was  to  do  away 
with  the  doubts  as  to  the  necessity  of  structural  severance ;  but  it 
does  not  confer  the  franchise  upon  a  person  who,  as  in  the  present 
case,  is  a  mere  lodger.  In  Toms  v.  Lwikett  (4)  Maule,  J.«  says : 
''  Where  the  owner  of  a  house  takes  in  a  person  to  reside  in  a  part 
of  it,  though  such  person  has  the  exclusive  possession  of  the  rooms 
appropriated  to  him,  and  the  uncontrolled  right  of  ingress  and 

(1)  11  0.  B.  (N.S.)  33.  (3)  Law  Rep.  9  C.  P.  277. 

(2)  Law  Rep.  C  C.  P.  327.  (4)  5  C.  B.  23. 
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egress,  yet|  if  the  owner  retains  his  ehamoter  of  master  of  Hke^       1881 
honse^  the  indiyidaal  so  oconpying  a  part  of  the  hoaseoconpies  it    BaADLBt 
as  a  ledger  only,  and  not  as  a  tenant.  .  .  .  The  question  depends     g^^'ug. 
upon  whether  or  not  the  owner  of  the  honse  resides  npon  the 
preniises,  retaining  his  quality  of  master,  and  reserving  to  himself 
the  general  O(mtrol  and  dominion  oyer  the  whole." 

[Denmak,  J.  What  is  the  meaning  of  general  control  ?] 
A  right  to  go  into  the  rooms  in  the  house  to  see  if  they  are 
used  in  a  proper  manner.  Here  the  landlord  not  only  has  a 
general  control,  but  lives  in  the  house.  In  Thompson  y.  Ward  (I) 
Bovill,  C  jr.,  says :  ^'  Where  a  landlord  resides  in  part  of  a  house, 
and  there  is  an  outer  door  from  the  street,  and  he  by  himself  or 
his  servants  has  the  control  of  this  outer  door,  and  undertakes  the 
care  or  control  of  rooms  let  to  other  persons  and  the  access  to 
them,  and  those  rooms  themselves  have  not  anything  in  the 
nature  of  an  outer  door,  and  are  not  structurally  severed  from  the 
rest  of  the  house,  there  could  be  little  hesitation  in  saying  that  an 
occupier  of  those  rooms,  being  part  of  the  house,  is  only  a 
lodger.  .  .  .  It  is  always  important,  in  determining  whether  a  man 
is  a  lodger,  to  see  whether  the  owner  of  the  house  retains  his 
character  of  master  of  the  house,  and  whether  he  occupies  a  part 
of  it  by  himself  or  his  servants,  and  at  the  same  time  retains  the 
general  control  and  dominion  over  the  whole  house ;  and  this  he 
may  do,  though  he  do  not  personally  reside  on  the  premises." 
The  5th  clause  of  the  Act  of  1878  expressly  says  that  *^  lodgings  " 
may,  for  the  purposes  of  the  Act  of  1867,  be  either  furnished  or 
unfurnished ;  the  appellant's  room  was  therefore  a  lodging  within 
the  meaning  of  that  section,  and  the  appellant  himself  was  a 
lodger  as  defined  in  the  judgments  referred  to.  [He  also  referred 
to  PhiBips  V.  Benson.  (2)] 

Bompas,  Q.O.,  in  reply.  In  Phillips  v.  Henson  (2)  Grove,  J., 
says  that  a  man  may  be  both  tenant  and  lodger.  In  this  case  it  is 
quite  possible  that  the  two  franchises  may  overlap;  but  it  is 
unnecessary  to  decide  whether  the  appellant  is  a  lodger ;  all  that 
is  necessary  in  order  to  gain  the  occupation  franchise  is  that  the 
claimant  should  separately  occupy  a  part  of  a  house  as  a  dwelling. 
In  Thompson  y.  Ward  (1)  Bovill,  G.J.,  to  a  great  extent  based  hU 

(1)  Law  Rep.  6  0.  P.  827.  (2)  3  C.  P.  D.  26. 
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1881  definition  of  a  lodger  on  the  assumption  that  the  landlord  had  the 
BBADLE7  control  of  the  outer  door  and  general  control  over  all  the  rooms 
Batob.  ^^  ^®  house ;  but  here  the  appellant  had  a  key  of  the  outer  door 
as  well  as  his  landlord.  The  case  of  Toms  v.  Lwdkett  (1)  was 
considered  in  Oooh  v.  Humher  (2),  in  which  case  it  was  decided 
that  the  occupation  was  sufficient,  but  that  there  was  no  structural 
severance,  upon  which  point  the  decision  turned ;  the  question  of 
structural  severance  cannot  arise  now. 


MORFEE  V.  NOVIS. 


Appeal  from  the  revising  barrister  for  the  borough  of  Hastings. 
Greorge  Morfee  claimed  to  have  his  name  inserted  in  the  list  of 
voters  in  respect  of  the  occupation  of  a  dwelling-house.  He  was 
the  occupier  of  two  rooms  on  the  first  floor  of  the  house  in  respect 
of  which  he  claimed,  using  one  as  a  bedroom  and  the  other  as  a 
sitting-room,  and  in  the  latter  he  and  his  wife  took  their  meals, 
the  wife  doing  the  cooking  in  the  room.  He  took  the  rooms 
unfurnished  at  the  weekly  rent  of  3s ,  and  his  landlord  Darius 
Cousin,  who  was  the  tenant  of  the  whole  house,  which  consisted  of 
six  rooms,  resided  in  all  the  rest  of  the  house.  Morfee  and  Oousiu 
each  had  a  key  of  the  outer  door,  and  there  was  a  wash-house 
attached  to  the  house  which  they  used  in  common.  No  attend- 
ance was  supplied  or  service  rendered  by  Cousin  to  the  claimant, 
the  wife  of  the  latter  doing  the  cleaning  and  all  that  was  required 
for  the  occupation  of  the  rooms. 

Cousin  was  alone  rated  to  the  poor-rate,  and  he  was  rated  in 
respect  of  the  occupation  of  the  entire  house ;  he  duly  paid  the 
rates.  Morfee  had  the  exclusive  use  of  the  rooms  rented^  by  him ; 
he  had  resided  sufficientiy  long,  and  all  other  requisites  to  entitle 
him  to  be  registered  were  proved,  provided  that  he  were  an 
occupier  of  a  dwelling-house  within  the  meaning  of  the  statutes. 

The  revising  barrister  was  of  opinion  that  although  Morfee  had 
the  exclusive  use  of  the  two  rooms,  yet  Cousin  retained  to  himself 
such  an  occupation  of  the  entire  house  as  would  constitute  him, 
and  not  Morfee,  the  proper  person  to  bring  trespass  for  a  trespass 

(1)  6  0.  B.  23.  (2)  11  0.  B.  (N.S.)  33. 


VOL.  Ym.  ;  QUEEN'S  BENCH  DIVISION.  201 

committed  in  any  part  of  the  house,  indadiiig  the  rooms  occupied       1881 
by  Morfee ;  that  Cousin  was  the  proper  person  to  be  rated  as  the     mouu 
occupier  of  the  house^  and  that  therefore  Morfee  was  not  the      ^  ** 
occupier  of  a  dwelling-house  within  the  meaning  of  the  statutes, 
but  that  he  occupied  the  said  rooms  as  a  lodger  only.    He  there- 
fore disallowed  the  claim,  and  also  the  claims  of  thirty-three  other 
persons  who  claimed  under  similar  circumstances.    All  the  cases 
were  consolidated 

Biran  (QiU  with  him),  for  the  appellant.  The  revising  barrister 
has  found  that  the  appellant  has  the  ''  exclusire  use  "  of  these 
rooois;  he  therefore  comes  within  the  5th  section  of  the  Act  of 
1878. 

[BowEN,  J.  Exclusive  use  does  not  necessarily  imply  exclusive 
occupation ;  a  lodger  may  have  the  exclusive  use  of  his  rooms.] 

The  facts  of  the  present  case  shew  that  the  appellant  was  not 
merely  a  lodger,  but  an  occupier. 

EotUngs  {H.  O.  Bichards  with  him),  for  the  respondent.  This 
case  differs  from  the  last  in  that  the  appellant  had  the  additional 
accommodation  of  the  use  of  the  wash-house  in  common  with  his 
landlord ;  he  therefore  merely  had  a  joint,  aud  not  the  exclusive, 
occupation  of  the  qualifying  tenement.  It  differs  also  from  all 
the  reported  cases,  because  in  those  the  landlord  lived  elsewhere 
than  on  the  premises.  In  Allan  y.  Overseers  of  Liverpool  (1), 
which  was  a  rating  case,  Blackburn,  J.,  says,  '^  The  occupier  must 
be  the  exclusive  occupier,  a  person  who,  if  there  was  a  trespass 
committed  on  the  premises,  would  be  the  person  to  bring  an 
action  of  trespass  for  if 

[He  also  cited  Thompson  v.  Ward  (2),  Stamper  v.  Overseers  of 
Sunderland  (3),  and  Boon  v.  Howard.  (4) 


KIRBY  V.  BIPFEN. 

Appeal  from  the  revising  barrister  for  WestminslSer. 

The  name  of  George  Biffen  appeared  in  the  list  of  claimants  as 

(1)  Law  Bep.  9  Q.  B.  180.  (3>  Law  Rep.  8  0.  P.  388. 

(2)  Law  Bep.  6  C.  P.  327.  (4)  Law  Rep.  9  C.  P.  277. 


BmsM. 
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3881  claiming  othermse  than  as  a  lodger  to  have  his  name  inserted  in 
SiBtfv  the  h'st  of  voters,  the  nature  of  his  qualifioation  being  deseribed  as 
"  dwelling-house."  He  had  occupied  for  the  qualifying  year  as 
tenant,  at  a  weekly  rent  of  7«.,  two  rooms  on  the  first  floor,  which 
were  neither  structurally  severed  from  the  rest  of  the  house  nor 
separately  rated,  nor  was  the  name  of  the  claimant  entered  in  the 
occupier  column  of  the  rate-book.  The  landlord  was  rated  in 
respect  of  the  whole  house,  and  bad  paid  all  the  ratea  The 
furniture  in  the  two  rooms  was  the  claimant's  own.  The  house, 
which  contained  eight  rooms,  was  wholly  let  out  on  similar 
tenancies,  the  landlord  doing  all  repairs  inside  and  out.  The 
tenants  had  the  common  use  of  the  passages,  staircase,  street-door, 
and  usual  conveniences  of  the  house.  The  landlord  did  not  reside 
in  the  house,  nor,  save  as  aforesaid,  did  he  by  himself  or  his 
servants  retain  the  control  and  dominion  over  the  house,  or  any 
part  of  it,  or  render  any  services  to  any  of  the  tenants.  He  simply 
received  his  rents  from  them.  -The  claimant  was  objected  to  as 
not  being  an  occupier,  the  grounds  of  objection  being, — 

1.  That  by  the  words  of  its  title  the  Act  of  1878  did  not 
contemplate  an  extension  of  the  franchise : 

2.  That  at  the  time  of  the  passing  of  the  Act  of  1867  local  Acts 
were  in  force  in  the  city  of  Westminster  for  rating  owners  instead 
of  occupiers,  and  that  therefore  according  to  the  case  of  Stamper 
V.  Oveneefn  of  Sunderland  (1)  the  claimant  was  entitled  as  a 
lodger  only : 

3.  That  the  Act  of  1878  makes  provision  both  for  lodgers  and 
occupiers,  and  makes  several  further  elaborate  provisions  for  the 
former : 

4.  That  the  example  of  a  lodger  claim  in  the  schedule  to  the 
Act  of  1878,  Form  H  2  (which  is  made  part  of  the  Act),  is  that 
of  a  lodger  claimant  whose  landlord  does  not  reside  in  the  same 
house  as  the  claimant : 

5.  That  the  part  of  a  dwelling-house  occupied  by  a  claimant 
must,  to  confer  the  dwelling-house  franchise,  be  a  rateable 
hereditament,  and  not  merely  a  part  of  a  rateable  hereditament. 

The  revising  barrister  thought  that  the  claim  was  good,  but 
took  evidence,  notwithstanding  objection  on   the  part .  of  the 
(1)  Law  Rep.  3  C.  P.  386. 
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objeotor,  to  enable  the  claimaDt  to  establish  a  daim  to  the  lodger 
francAise  in  case  he  was  not  entitled  to  the  dwalling-honse  ^aaa 
franchise;  from  which  evidence  he  found  that  he  would  hare  been  3^^ 
entitled  as  a  lodger  if  he  had  made  a  proper  lodger  claim.  The. 
objector  objected  on  the  ground  that,  if  the  revising  basristar 
decided  that  the  claimant  had  proved  a  qualification  as  an 
oocopieTi  he  was  precluded  by  the  12th  and  13th  sub-seetions  of 
the  28th  section  of  the  Act  of  1878  from  hearing  evidence  to 
constitute  a  qualification  of  any  other  nature  or  description,  and 
from  inserting  the  name  in  the  lodger  list.  The  objections  were 
overruled. 

13ie  claims  of  196  other  persons  to  the  dwelling-house  franchise 
depended  on  a  similar  state  of  facts,  186  of  whom  would  have 
been  entitled  to  the  lodger  franchise,  had  they  made  claims  as- 
lodgers^  while  the  other  ten  would  not  have  been  so  qualified. 

The  revising  barrister  decided  that  the  whole  of  the  claimatits 
had  made  out  their  claims  to  be  placed  on  the  household  list^  and 
he  placed  them  on  that  list ;  and  that,  if  they  were  not  qualified 
as  occupiers,  the  names  of  the  appellant  and  186  other  claimants 
ought  to  be  transferred  to  the  lodger  list.  If  the  Court  was  of 
opinion  that  the  revising  barrister  was  wrong,  the  whole  of  the 
names  were  to  be  struck  out  of  the  household  list  and  the  names 
of  the  appellant  and  186  others  were  to  be  transferred  to  the 
lodger  list,  if  the  Court  should  be  of  opinion  that  it  had  power  to 
order  such  transfer. 

GkMiea,  Q.O.  {King$ford  with  him),  for  the  appeUant.  The 
first  question  is;,  were  these  claimants  householders  ?  The  Act  of 
1878  was  not  an  Act  to  amend  the  laws  of  representation,  like  the 
Acts  of  1832  and  1867 ;  it  was  passed,  as  is  shewn  by  its  title^  in 
order  to  deal  with  the  question  of  registration,  and  the  legislature 
cannot  have  intended  in  an  Act  dealing  with  registration  to  effect 
such  an  extraordinary  alteration  in  the  franchise  as  will  be  the 
esse  if  these  claimants  are  entitled  to  be  placed  in  the  occupiers' 
list.  In  the  5th  section  of  the  Act  of  1878  the  previous  provision 
as  to  separate  rating  disappears,  and  there  is  an  alteration  in  the 
position  of  the  word  ''separately;"  it  deals  also  with  both 
furnished  and  unfurnished  lodgings.    In  numerous  other  clauses 
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1881  elaborate  provisions  are  made  with  respect  to  the  lodger  franchisei 
Ewi  ^^^f  ^f  t^®  revising  barrister  in  this  case  is  right,  that  franchise 
*-  will  practically  disappear,  as  persons  will  be  entitled  to  the 
occupation  franchise  who  are  unable  to  qualify  as  lodgers  by 
reason  of  their  rooms  not  being  of  the  necessary  yearly  value  of 
1021  The  4th  section  of  the  Act  of  1867,  which  creates  the  lodger 
franchise,  enacts  that  a  man  shall  be  entitled  to  be  registered  as 
a  voter  who,  ^'as  a  lodger,  has  occupied  in  the  same  borough 
separately  and  as  sole  tenant  for  the  twelve  months  preceding 
the  last  day  of  July  in  any  year  the  same  lodgings,  such  lodgings 
being  part  of  one  and  the  same  dwelling-house,  and  of  a  dear 
yearly  value,  if  let  unfurnished,  of  ten  pounds  or  upwards  f  this 
Act,  therefore,  clearly  contemplates  the  separate  occupation  of 
unfurnished  rooms  as  giving  the  lodger  franchise.  Again,  the 
8th  section  of  the  Act  of  1878,  says  that  the  schedule  thereto  is 
to  be  construed  as  though  it  were  enacted  in  the  body  of  the  Act, 
and  in  Form  H,  2  in  the  schedule,  which  gives  the  form  of  a 
lodger  claim,  the  address  of  the  claimant  appears  as  ''Brick 
Street,"  while  that  of  the  landlord  is  *'  High  Street  ;**  the  legisla- 
ture, therefore,  clearly  contemplated  that  in  such  a  case  as  the 
present,  where  4;he  landlord  lives  off  the  premises,  the  claimant 
might  be  looked  upon  as  a  lodger.  In  Stamper  v.  Cheraeers  of 
Sunderland  (1),  which  raised  the  question  of  the  meaning  of  the 
exception  in  the  7th  section  of  the  Act  of  1867,  Montague 
Smith,  J.,  in  bis  judgment,  points  out  the  distinction  intended  to 
be  drawn  by  that  Act  between  the  occupier  of  mere  rooms  and 
apartments  in  an  ordinary  house,  and  the  occupier  of  small 
tenements  such  as  chambers  in  the  Temple ;  and  he  goes  on  to 
shew  the  anomaly  that  would  exist  in  the  franchise  if  a  lodger, 
strictly  so  called,  were  not  entitled  to  the  franchise  unless  his 
rooms  if  let  unfurnished  were  of  the  value  of  101.  a  year,  whilst  a 
man  might  occupy  a  room,  however  small  its  value,  in  a  house 
wholly  let  out  in  separate  apartments,  and  yet  be  entitled  to  the 
occupation  franchise.  The  5th  section  of  the  Act  of  1878  does 
not  enlarge  the  definition  in  the  6l8t  section  of  the  Act  of  1867 
with  respect  to  a  dwelling-house,  except  so  &r  as  regards  the 
disappearance  of  the  necessity  for  separate  rating. 
(1)  Law  Bep.  8  G.  P.  888. 
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In  the  Irish  case  of  Lang  v.  Edwarda  (1)  it  was  held  that  a       18S1 
shop  and  parlour  separately  occapied,  bat  not  stracturallj  severed      kibbt 
from  the  rest  of  the  house,  were  lodgings.  Birrair. 

[BoWBN,  J.  Are  you  not  driyen  to  rely  on  the  old  doctrine  of 
structural  severance  ?] 

No :  structural  severance  is  a  test  of  separate  occupation ;  but 
the  reasoning  of  Brett,  J.,  in  Thompson  y.  Ward  (2),  which  is 
based  not  on  structural  severance  but  on  exclusive  occupation, 
is  applicable  as  weU  now  as  prior  to  the  passing  of  the  Act  of 
1878. 

Secondly,  the  barrister  was  wrong  in  transferring  186  of  these 
claims  to  the  lodger  list  under  the  powers  given  by  the  12th 
sub-section  of  s.  28  of  the  Act  of  1878.  (3)  Under  this  section 
the  only  power  given  is  that  of  transferring  the  name  where  the 
occupation  qualification  is  not  made  out ;  while  here  the  revisiug 
barrister  decided  that  the  occupation  was  sufficient  to  give  that 
qualification. 

K  8.  Wright,  for  the  respondent.  The  alteration  made  by  the 
5th  section  of  the  Act  of  1878  is  directed  to  the  very  point  in 
question,  for  it  makes  separate  occupation  sufficient.  It  is  very 
probable  that  the  occupation  and  lodger  franchises  do  overlap  to 
a  certain  extent;  but  there  are  many  cases  to  which  only  the 
lodger  franchise  is  applicable,  e.g.,  joint  occupancy,  which  would 
not  confer  the  occupation  franchise. 

As  to  the  second  point ;  the  sole  object  of  the  enactment  is  that 
the  name  should  not  appear  in  two  lists,  and  in  this  case  the 
revising  barrister  has  merely  provisionally  put  the  names  in 
the  lodger  list ;  he  has  in  fact  made  a  duplicate  or  provisional 

(1)  3  Ir.  Bep.  (G.L.)  155 ;  Sogers  in  law  to  oonstitate  a  qualification  of 
on  Elections,  18th  ed.  p.  68.  some  other  nature  or  description,  the 

(2)  Law  Rep,  6  0.  P.  327.  reviung   barrister,   if    the   name   is 

(3)  41  &  42  Vict  a  26,  s.  28,  subs,  entered  in  a  list  for  which  such  true 
12,  enacts  that  ''Where  the  matter  qualification  in  law  is  appropriate, 
stated  in  a  list  or  claim,  or  proved  to  shall  correct  such  entry  by  inserting 
the  rcTising  barrister  in  relation  to  any  such  qualification  accordingly,  and  in 
alleged  right  to  be  on  any  list,  is  in  any  other  case  shall  insert  the  name 
the  judgment  of  the  revising  barrister  with  such  qualification  in  the  appro- 
insufficient  in  law  to  constitute  a  priate  list,  and  shall  expunge  it  firom 
qualification  of  the  nature  or  descrip-  the  other  list,  if  any,  in  which  it  is 
tioD  stated  or  claimed,  but  sufficient  entered." 


9, 

BifW« 


206  QUEEN'S  BENCH  DIVISION.  VOL.  VIIT. 

]<88i       judgment.    The  67th  section  of  6  &  7  Yict.  c.  18,  specifies  how 
HnwT      ^®  Mgiatei  is  to  be  altered* 

Charles,  Q.C.,  in  reply.  As  to  the  last  point  it  is  dear  from 
sub-s.  13  (1)  of  8.  28  of  the  Act  of  1878  that  the  revising  barrister 
is  the  proper  officer  to  decide  this  matter.  In  Jones  r.  McmhaU  (2) 
the  revisiDg  barrister  held  the  notice  of  objection  bad ;  he  then 
went  into  the  validity  of  the  votes  objected  to,  and  stmek  them 
all  off,  subject  to  the  opinion  of  the  Gourt  as  to  the  validity  of  the 
notice  of  objection.  The  objector  appealed ;  but  it  was  held  that 
the  appeal  could  not  be  heard,  as  the  parties  had  been  struck  off, 
Willes,  J.,  saying,  ''There  is  no  section  of  tiie  Act  that  speaks  of 
a  provisional  striking  off.  That  must  be  done  findly,  subject  to 
the  revision  of  the  Court/' 

Penman,  J.  If  we  thought  that  there  was  a  substantial  differ- 
ence between  any  of  these  appeals,  we  should  have  taken  time  to 
consider  our  judgment ;  but  we  think  that  practically  the  same 
point  is  raised  in  all  of  them,  and  there  is  no  ground  for  supposing 
that  by  sending  back  the  cases  for  a  further  and  more  particular 
statement  of  the  facts  we  should  be  doing  anything  but  putting 
the  parties  to  an  additional  expense.  The  question  intended  to 
be  raised  in  all  the  cases  is  whether,  since  the  passing  of  41  &  42 
Yict  c.  26,  s.  5,  the  several  persons  who  are  here  as  claimants  are 
or  are  not  entitled  to  the  franchise  as  inhabitant  householders, 
they  occupying  rooms  in  a  house  as  their  residence  to  the  exclu- 
sion of  other  people,  subject  only  to  the  fact  that  the  landlord  has 
that  sort  of  control  which  a  landlord  always  has  without  having 
a  right  to  interfere  with  the  exclusive  possession  of  the  rooms  by 
them. 

In  Bradley  v.  Baylis  the  claimant  occupied  as  his  residence 
one  unfurnished  room  ;  there  is  no  real  ambiguity  in  this  expres- 
sion, it  being  admitted  that  he  put  his  own  furniture  in  the  room 

(1)41  &  42  Vict.   0.  26,  a.  28,  may  be,  nor  shall  the  revising  baniflter 

6ub-8.  13,  enacts  that,    *'  Except  as  be  at  liberty  to  change  the  deacription 

herein   provided,   and   whether   any  of  the  qualification  as  it  appears  in  the 

person  is  objected  to  or  not,  no  evi-  list  except  for  the  purpoae  of  more 

dence  shall   be   given  of  any  other  clearly   and   aocorately   defining  the 
qualification  than  that  which  is  de- 


scribed in  the  list  or  claim,  as  the  case         (2)  1  Hop.  ft  Colt  788. 


Denmaa,  J. 
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and  xesided  tbere^  The  room  was  taken  at  a  weekly  rent  from  I88I 
the  tenant  of  the  entire  house.  Sabjeet  to  that  occapation  by  the  HKomr 
daimant  and  his  right  of  access  to  the  front  door,  the  renter,  who  g^^^ 
lended  on  the  premises,  exercised  a  general  control  over  them. 
Here  again  there  might  be  an  ambiguity,  but  the  meaning  of  the 
expression  is  admitted  (1)  ;  the  renter  rendered  no  service  to  the 
claimant,  and  it  must  be  taken  that  no  servants  were  supplied  by 
him  to  Bradley.  The  expression  *'  general  control ''  of  the  land- 
lord is  consistent  with  the  fact  that  in  all  other  respects  the 
claimant  had  all  necessary  qualifications*  Now^  what  is  meant  by 
general  control  ?  I  take  it  to  mean  only  that  the  landlord  could 
go,  subject  to  the  rights  of  the  tenant  in  th^  separate  room,  over 
the  whole  house ;  he  could  mend  the  staircase,  paint  the  outer 
door,  repair  the  roof,  and  do  all  other  like  things  consistent  with 
the  exclusive  rights  of  the  claimant.  The  latter  in  fact  occupied 
the  room  to  the  exclusion  of  the  landlord. 

In  Morfee  v.  Novis  the  facts  are  more  fully  stated.  The 
claimant  had  two  rooms,  a  sitting-room  and  bedroom ;  they  were 
taken  unfurnished  at  a  rent  of  3#.  a  week ;  the  claimant's  wife 
cooked  and  did  the  ordinary  household  work,  and  the  claimant 
and  his  landlord.  Cousin,  each  had  a  key  of  the  outer  door. 
Cousin  alone  was  rated,  but  Morfee  had  the  exclusive  use  of 
these  rooms,  and  had  resided  there  sufiSciently  long. 

A  question  might  arise  whether  ^'  exclusive  use "  was  not 
consistent  with  non-exclusive  occupation ;  but  there  are  no  facts 
apparent  in  the  case  to  shew  this,  and  in  the  absence  of  such  facts 
we  must  take  it  that  the  case  was  stated  in  order  to  raise  a  pure 
question  of  law.  In  all  other  respects  the  claimant  was  entitled 
to  be  registered.  The  revising  barrister  thought  that  the  landlord 
had  such  an  occupation  as  entitled  him  to  bring  trespass ;  that  is 
the  only  ground  on  which  he  puts  his  decision.  None  of  the  £EU)ts 
by  themselves  would  be  conclusive  as  to  the  position  of  the 
claimant,  but  we  are  to  take  the  whole  of  them  into  consideration, 
and  we  think  that  ample  facts  are  stated  in  the  case  to  enable  us 
to  come  to  a  decision. 

The  case  of  Kirhy^y.  Biffm  raised  the  same  point  and  another 
point  of  difficulty,  but  as  to  the  common  point  the  facts  are 
.  (1)  See  note  (1)  to  page  196,  ante. 
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1881        amply  stated.    The  claimant  was  the  tenant  of  two  rooms,  not 
Knur      stmctarally  seyered,  at  the  rent  of  7s.  a  week ;  he  was  not  rated ; 
Bimv.      ^®  fnmitme  was  his  own.     The  landlord,  who  resided  elsewhere, 
did  all  the  repairs :  but  we  are  of  opinion  that  this  fact  amounts  to 
little  or  nothing,  and  that  the  case  is  identical  in  principle  with 
the  other  two.     From  the  mere  fact  that  the  form  H.  2  in  the 
schedule  to  41  &  42  Yict»  a  26  contains  the  name  of  the  landlord 
as  living  in  a  different  street  to  the  lodger  claimant,  we  cannot 
agree  with  Mr.  Charles  that  that  Act  clearly  contemplated  the 
case  of  the  lodger's  landlord  residing  off  the  premises ;  nor  can  we 
conclude  therefrom  that  the  right  to  the  franchise  depends  upon 
the  question  whether  the  landlord  occupied  other  rooms  in  the 
same  house  as  the  claimant.    The  sole  question  in  this  case, 
subject  to  the  second  point  raised  by  Mr.  Charles,  is  whether  the 
claimant  comes  within  the  5th  section  of  41  &  42  Yict  c.  26.   Mr. 
Charles  contended  that  the  title  of  that  Act  shewed  that  it  did 
not  deal  with  the  laws  of  representation,  but  only  with  the 
question  of  registration.    It  undoubtedly  does  apply  to  the  latter 
question,  but  not  exclusively,  as  may  be  gathered  fix>m  the  words 
"  rights  of  voting  "  in  the  title.    This  is  not  a  case  in  which  there 
is  any  alteration  in  the  right  of  voting ;  the  5th  section  is  not  an 
enlarging  section,  but  was  merely  passed  for  the  purpose  of 
putting  an  end  to  doubts  which  existed  in  the  minds  of  some  of 
the  judges  as  to  certain  points.    The  words  of  the  section  are 
"  separately  occupied  as  a  dwelling,''  and  the  only  objection  that 
can  be  urged  with  any  hope  of  success  is  that  the  occupier  is 
entitled  to  the  joint  occupation  of  some  other  part  of  the  house 
with  the  landlord.    Indeed,  Mr.  Charles  admits  that  he  cannot 
make  good  his  contention  without  a  review  of  the  previous 
decisions  as  to  structural  severance   and  separate  occupation. 
Now,  what  is  the  history  of  previous  legislation  on  this  subject  ? 
In  30  &  31  Yict.  c.  102,  s.  61,  the  definition  of  a  dwelling-house 
includes  '^any  part  occupied  as  a  separate  dwelling."     These 
words  have  received  judicial  construction  in  Thompson  v.  Ward  (1), 
Ellis  V.  Bwrck  (1),  and  Boon  v.  Howard.  (2)     In  the  last  case 
Keating,  J.,  delivered  a  judgment  in  which  I  concurred,  holding 
that  premises  identical  with  these  conferred  the  franchise  as  a 
(1)  Uw  Bep.  6  C.  P.  327.  (2)  Law  Rep.  9  C.  P.  277. 
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separate  dwelling.  Brett  and  Honyman,  JJ.^  thought,  though  not        1881  - 
on  precisely  similar  grounds,  that  the  franchise  was  not  conferred ;      Kmby 
Brett,  J.,  on  the  ground  that  the  claimant  was  only  a  joint  occu-     biffkn 
pier  of  another  part  of  the  same  house,  and  Honyman,  J.,  on  the 
ground  that  he  was  not  separately  rated.  Looking  at  the  new  Act, 
it  is  clear  that  the  object  of  the  5th  section  is  not  to  confer  a  new 
franchise  or  to  enlarge  the  preyious  definitions,  but  to  decide  and 
enact  for  the  future  that  the  yiew  of  the  meaning  of  the  word 
**  dwelling-house  "  taken  by  my  Brother  Keating  and  myself  was 
that  which  the  legislature  intended  to  adopt,  and  that  the  small 
yerbal  alteration  to  which  our  attention  has  been  called  was  made 
in  order  to  preclude  the  possibility  of  the  old  contention  being 
again  raised.    The  intention  of  the  section  is  to  enact  that  the 
occupation  of  a  separate  dwelling  need  not  be  an  occupation  of 
eyery  part  occupied  to  the  exclusion  of  every  other  person ;  but 
that  the  separate  occupation  of  the  qualifying  part  is  sufficient, 
whateyer  may  be  the  case  as  to  the  common  use  of  the  staircase, 
wash-house,  &c.  But  the  succeeding  words  put  the  matter  beyond 
all  doubt    The  section  goes  on  to  say,  '*  Where  an  occupier  is 
entitled  to  the  sole  and  exclusive  use  of  any  part  of  a  house,  that 
part  shall  not  be  deemed  to  be  occupied  otherwise  than  separately 
by  reason  only  that  the  occupier  is  entitled  to  the  joint  use  of 
some  other  part."     I  think  that  these  words  stop  every  gap. 
The  old  decisions  are  not  germane  to  the  matter,  and  we  are  not 
justified  in  going  back  to  all  the  cases  decided  before  the  passing 
of  the  Act  of  1878 ;  on  the  new  enactment  I  can  entertain  no 
doubt  whateyer.    Our  judgment  in  these  cases  must  be  in  favour 
of  the  claimants  of  the  franchise. 

In  the  case  of  Kirby  v.  Biffen  it  is  unnecessary  to  consider 
the  point  as  to  the  substitution  of  one  claim  for  another.  The 
inclination  of  my  opinion  is  that,  looking  at  the  substance  of  the 
case,  the  Court  might  overrule  the  objection;  but  I  give  no 
opinion  on  the  point.  It  might,  however,  be  better  if  for  the 
future  revising  barristers  were  always  to  give  a  decision,  instead 
of  leaving  it  to  the  Court  to  say  in  which  list  the  name  should 
remain. 

BowEK,  J.  I  concur  on  the  question  of  the  occupation  franchise. 


210  QUEEN'S  BENCH  DIVISION.  VOL.  Yin. 

1881        As  to  the  second  pointy  whether  the  revising  barrister  has  rightly 
KiBBT      raised  the  question  of  the  lodger  franchise,  I  doubt  whether  it  is 
BiFFEN.     ^'S^^  ^  P^^  ^^  ^^^  lodger  list  names  which  have  not  been  struck 
off  the  list  of  householders ;  but  I  express  no  opinion. 

Leave  to  appeal  was  refused,  but  after  consideration  a  day  was 
fixed  for  the  question  of  appeal  to  be  again  mentioned  to  the 
C!ourt ;  leave  to  appeal  was  then  asked  for  in  all  the  cases  and  was 
granted. 

Bradley  v.  Baylis  ;  Morfee  v,  Novis,  Appeals  allowed 

with  costs, 
Kirhy  v.  Biffen,  Appeal  dismissed,  with  costs. 

J.S. 

The  cases  accordingly  came  on  to  be  heard  before  the  Court  of 
Appeal. 

BRADLEY  v.  BAYLIS. 

Dec.  15.  Bir  F.  EersdheU,  8.0.  (G.  M.  Freeman  with  him)  for 
the  respondent.  The  claimant  is  only  a  lodger  and  not  the  occu- 
pier of  a  dwelling-house  within  the  meaning  of  the  Bepresentation 
of  the  People  Act,  1867  (30  &  81  Vict.  c.  102).  That  Act  by 
s.  8  gives  the  borough  franchise  to  the  "  inhabitant  occupier,  as 
owner  or  tenant  of  any  dwelling-house  within  the  borough/'  and 
s.  61  states  that  **  dwelling-house  "  shall  include  **  any  part  of  a 
house  occupied  as  a  separate  dwelling  and  separately  rated  to  the 
relief  of  the  poor."  The  4th  section  gives  the  lodger  franchise  to 
the  occupier  ''as  tenant "  of  lodgings  which  are  ''part  of  one  and 
the  same  dwelling-house,  and  of  yearly  value,  unfurnished,  of  lOZ." 
The  legislature  intended,  therefore,  that  there  should  be  a  dif- 
ference between  these  two  franchises.  After  the  passing  of  that 
Act,  the  question  arose  whether,  in  order  that  part  of  a  house 
might  be  a  dwelling-house  within  the  meaning  of  that  Act,  it  was 
necessary  that  such  part  should  be  structurally  severed  from  the 
rest:  Ellis  v.  Bvreh  (1),  Thompson  v.  Ward  (1),  and  Boon  v. 
Howard.  (2)    In  each  of  these  cases  the  Court  was  equally 

:(1)  Law  Rep.  6  C.  P.  327.  (2)  Law  Rep.  9  C.  P.  277 
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divided  in  opioioiiy  aad  aaable  to  come  to  a  decision  on  the  1981 
point.  In  none  of  them,  howeYer,  did  the  landlord  reside  in.  Bmtxm 
the  house  or  exeroise  any  control  over  it.  In  that  state  of  things  j^^^^g^ 
the  Parliamentary  and  Manicipal  Begistration  Act,  1878  (41  Ss 
42  Vict  c.  26)  was  passed,  which,  by  s.  5,  gives  a  new  interpreta^ 
tion  of  the  word  '*  dwelling-house  "  in  sobstitntion  of  that  given 
by  the  61st  section  of  30  &  31  Vict.  c.  102,  the  effect  of  which 
is  to  get  rid  of  the  necessity  of  a  strnctciral  severance^  bnt  to 
leave  in  operation  the  other  provisions  of  the  Act  of  1867  relating 
to  rating ;  and  s.  3  subs.  3  of  that  Act,  which  requires  that  the 
occupier  shall  be  rated  in  respect  of  the  premises  occupied  by 
him,  has  not  been  repealed.  The  result  is  that  the  dwelling-house 
required  for  the  borough  franchise,  though  it  may  consist  of  only 
part  of  a  house  not  structurally  severed  from  the  rest,  must  be 
one  in  respect  of  which  the  occupier  has  been  rated  or  might 
have  been  rated  during  the  qualifying  year,  and  the  distinction 
between  the  household  franchise  and  the  lodger  frandiise  is 
preserved.  It  is  true  that  by  s.  19  of  the  Poor-rate  Assessment 
Acty  1869  (32  &  33  Yict.  c.  41),  the  overseers  are  to  enter  the 
name  of  the  occupier  in  the  rate  book,  whether  he  or  the  owner  is 
liable  for  the  payment,  and  when  so  entered,  such  occupier  is  to  be 
deemed  duly  rated,  and  it  is  further  provided  that  any  omission 
by  the  overseers  to  enter  such  name  is  not  to  deprive  the  occupier 
of  any  franchise  depending  upon  rating ;  still  the  occupier,  to  be 
entitled  to  the  household  franchise,  must  fulfil  the  condition  of 
s.  3  subs.  3  of  the  Act  of  1867,  therefore  he  must  be  the  occu- 
pier of  a  rateable  hereditament  and  be  capable  of  being  rated, 
which  a  lod^^rer  is  not:  AlUm  v.  Overseers  of  Liverpool.  (1)  As  to 
when  a  man  occupying  part  of  a  house  is  only  a  lodger,  may  be 
collected  from  what  has  been  expressed  by  the  Court  in  the  fol- 
lowing cases:  PiU$  v.  Smedley  (2),  8eore  v.  Huggett  (3),  Wansey 
y.  Perkins  (4),  and  Cook  v.  Humber.  (5)  The  effect  of  the  decision 
of  the  Queen's  Bench  Division  in  the  present  case  is  to  include 
as  honseholders  persons  who  are  only  lodgers,  and. so  to  destroy 

(1)  Law  Rep.  9  Q.  B.  191.  (4)  7  M.  &  G.  151 ;  14  L.  J.  (C.P.) 

(2)  7  M.  &  G.  85;  14  L.  J.  (C.P.)      75. 

73.  (5)  11 C.  B.  (N.S.)  33 ;  31 L.  J.  (O.P.) 

(3)  7  M.  &  G.  95 ;  14  L.  J.  (C.P.)  74.      73. 
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1881  the  distinction  between  the  household  franchise  and  lodger  fran- 
"  ohise. 

Bompas,  Q.O.  (Torr  with  him)  for  the  appellant.  The  decision 
of  the  Divisional  Court  was  right,  as  the  appellant  was  entitled 
to  the  household  franchise  which  he  claimed.  He  had  his  own 
key  to  the  outer  door,  so  that  the  landlord  could  not  prevent  his 
coming  in  whenever  he  pleased,  and  he  had  the  exclusive  use  of 
and  control  over  his  room.  The  landlord,  though  stated  in  the 
case  to  have  a  general  control  over  the  whole  house,  had  in  fact  no 
right  to  enter  the  claimant's  room,  except  for  necessary  repairs. 

[Jessel,  M.B.  Do  you  say  the  claimant  here  is  a  lodger  or  a 
householder?] 

It  is  immaterial  whether  he  is  a  lodger  or  not,  as  the  two  fran- 
chises overlap. 

[Brett,  L.  J.  What  instances  are  there  of  different  franchises 
ever  overlapping  each  other  ?] 

Amongst  the  county  voters  the  lists  include  those  of  freeholders 
and  occupiers  who  may  be  occupiers  of  their  own  freeholds. 

[Bbett,  L.J.  The  duplicates  are  struck  out  by  the  revising 
barrister.] 

[Jessel,  M.B.    They  therefore  really  do  not  overlap. 

Bbett,  L.J.  There  is  no  overlapping,  I  think,  of  borough 
franchises.] 

The  requirement  of  the  Gist  section  of  30  &  31  Vict.  c.  102, 
that  the  part  of  a  house  occupied  as  a  separate  dwelling  should 
be  separately  rated  was  abolished  by  the  6th  section  of  the  Act  of 
1878  (41  &  42  Yict.  c.  26).  It  is  not  necessary  that  the  part  of 
the  house  occupied  by  the  claimant  should  be  structurally  severed, 
nor  that  it  should  be  separately  rated,  and  it  is  sufBcient  that  it 
was  separately  occupied  by  him  as  a  dwelling. 

[Jessel,  M.B.    Do  you  admit  that  a  lodger  is  not  rateable  ?] 

Yes,  an  ordinary  lodger,  but  the  claimant  was  not  such.  He  had 
the  key  of  the  outer  door,  and  though  the  landlord  might  have 
some  control  over  the  house  he  had  not  any  such  over  the  room 
occupied  by  the  claimant  as  would  give  him  the  legal  occupation 
of  ii  The  claimant  occupied  as  tenant  a  rateable  tenement : 
Beg.  Y.  The  Assessment  Committee  of  the  8t.  (Georges  Union.  (1) 
(1)  Law  Rep.  7  Q.  B.  90. 
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Whether  therefore  he  was  rated  or  not  he  became  entitled  to  the       1881 
household  franchise.  p»at%t«v 

[Cotton,  L  J,    Is  it  not  rather  the  mode  of  occupation  than     BAn^is. 
the  thing  occupied,  which  makes  the  distinction  between  a  lodger 
and  the  oconpier  of  a  dwelling-honse  ?] 

That  may  be  so,  bat  the  real  question  is  whether  the  claimant 
did  not  within  the  terms  of  the  Bepresentation  of  the  People 
Act,  1867,  as  explained  by  the  Registration  Act,  1878,  occupy  as 
tenant  a  dwelling-house,  that  is  to  say,  whether  he  did  not  sepa- 
rately occupy  part  of  a  house  as  a  dwelling?  If  he  did  so,  his 
right  to  the  household  franchise  should  not  be  lost  because 
another,  that  is  to  say  a  lodger  franchise,  has  also  been  conferred. 
At  all  events,  the  occupation  of  the  claimant  in  this  case  did  not 
differ  from  that  of  the  occupiers  of  separate  rooms  in  the  cases 
of  Stamper  ▼.  Overseers  of  Swnderhmd  (1),  and  Beg.  y.  Assessment 
CommiUee  of  Si.  Georges  Union  (2),  and  it  was  not  the  occu- 
pation of  a  lodger.  To  make  it  that  of  a  lodger  the  landlord 
ought  to  ha?e  the  exclusive  control  of  the  outer  door,  or  by  him- 
self or  his  servants,  render  some  service  to  the  occupier — the 
mere  fetot  that  the  landlord  resides  on  the  premises  is  not  alone 
eufficient :  Smith  y.  Overseers  of  St  Michael,  Cambridge.  (3) 

[Jbssbl,  MJK.  It  is  no  doubt  only  an  element-^  though  a 
material  one,  in  the  matter.] 

At  all  events,  the  landlord  in  the  present  case  is  not  shewn  to 
have  had  such  a  control  over  the  room  let  to  the  claimant  as 
would  make  the  latter  a  lodger. 

In  Morfee  y.  Novis. 

No  one  appeared  for  the  respondent. 

Biron,  for  the  appellant; 

[Brett,  L.J.  How  do  you  distinguish  this  case  from  that  of 
Bradley  v.  Baylis  f] 

The  claimant  here  had  the  exclusive  occupation  of  his  rooms. 

[Bbbtt,  L. J.  No,  that  is  not  so  found ;  the  case  states  only 
that  he  had  the  exclusive  use  of  his  rooms.] 

The  inference  to  be  drawn  is  that  the  landlord  had  given  up  all 

(1)  Law  Bep.  3  C.  P.  388.  <2)  Law  Bep.  7  Q.  B.  90. 

(3)  3  £.  &  E.  383. 
VouVm.  Q  2 
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B8AOLBS     shewn  in  Stamper  v.  Overseers  of  Sunderland.  (1) 

In  Kirhy  v.  Bijgin. 

Dec.  16.  Sir  H.  Giffard,  Q.C.  {Kingsfordy  with  him),  was  heard 
for  the  appellant^  and 

Bompas,  Q.O.  (B.  S.  Wright^  with  him),  for  the  respondent 
The  arguments  turned  on  the  question  whether  the  claimant  occu- 
pied the  rooms  as  lodger  or  not,  and  the  same  cases  were  cited  as 
had  been  cited  in  the  argument  before  the  Queen's  Bench 
Division. 

Our.  adv.  vult. 

Dec.  21.  Jessel,  M.B.  These  are  three  appeals  from  the 
decision  of  a'  Divisional  Court,  affirming  the  right  of  the  three 
claimants  to  be  put  on  the  householders'  lists  as  voters  for  a 
borongh ;  and  they  raise  very  important  questions  as  to  the  proper 
construction  to  be  given  to  various  Acts  of  Parliament  bearing  on 
this  subject,  and  also  as  to  a  very  vexed  question  on  which  there 
has  been  a  great  diversity  of  judicial  opinion,  that  is,  what  con- 
stitutes a  lodger  as  distiuguished  from  an  occupying  tenant  of 
part  of  a  house. 

The  history  of  the  legislation  on  this  matter  must  be  referred  to 
in  order  to  make  my  judgment  intelligible. 

The  franchises  which  are  in  question  were  first  conferred  by  the 
Representation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102). 
Up  to  that  time,  there  was  no  household  franchise,  except  at  a 
value  of  lOZ.  and  there  was  no  lodger  franchise  at  all.  The  effect 
of  that  Act  was  to  confer  for  the  first  time  a  simple  household 
franchise,  irrespective  of  value,  and  a  lodger  franchise. 

Those  two  franchises  were  conferred  respectively  by  sects.  3  and 
4  of  that  Act  Sect.  3  enacted  that :  ^'  Every  man  shall,  in  and 
after  the  year  1868,  be  entitled  to  be  registered  as  a  voter,  and, 
^hen  registered,  to  vote  for  a  member  or  members  to  serve  in 
Parliament  for  a  borough,  who  is  qualified  as  follows,"  viz.,  inter 
alia:  Sub-s.  2.  "Is  on  the  last  day  of  July  in  any  year,  and  has 

(1)  Law  Rep.  3  C.  P.  388. 
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daring  the  whole  of  the  preceding  twelve  calendar  months,  been 
an  inhabitant  occupier,  as  owner  or  tenant,  of  any  dwelling-house 
within  the  borough/'  Snb-s.  3.  **  Has  during  the  time  of  such 
occupation  been  rated  as  an  ordinary  occupier  in  respect  of  the 
premises  so  occupied  by  him  within  the  borough  to  all  rates  (if 
any)  made  for  the  relief  of  the  poor  in  respect  of  such  premises ;" 
and,  6ub-&  4,  ^'  Has,  on  or  before  the  20th  day  of  July  in  the  same 
year,  bona  fide  paid  an  equal  amount  in  the  pound  to  that  payable 
by  other  ordinary  occupiers  in  respect  of  all  poor  rates  that  have 
become  payable  by  him  in  respect  of  the  said  premises  up  to  the 
preceding  5th  day  oi  January."  Then  the  fourth  section  conferred 
the  lodger  franchise.  The  lodger  was  to  occupy  ^'  in  the  same 
borough,  separately  and  as  sole  tenant  for  the  twelve  months  pre- 
ceding the  last  day  of  July  in  any  year,  the  same  lodgings,  such 
lodgings  being  part  of  one  and  the  same  dwelling-house,  and  of  a 
clear  yearly  value,  if  let  unfurnished,  of  101.  or  upwards." 

It  is  to  be  observed  that  neither  of  those  sections  gives  any 
definition  to  show  what  an  "  inhabitant  occupier,  as  tenant,"  means, 
nor  what  a  **  lodger  "  means ;  but  when  we  look  at  the  conditions 
which  the  ^'inhabitant  occupier, as  tenant,"  had  to  fulfil,  inasmuch 
as  he  had  to  pay  rates  and  to  be  rated,  it  is  clear,  whatever  his 
occupation  was,  it  was  to  be  a  rateable  occupation ;  and,  as  the 
law  then  stood,  that  would  not  include  a  lodger.  Therefore, 
whatever  the  '^  inhabitant  occupier,  as  tenant,"  was,  he  ^as  not  a 
a  lodger,  and  whatever  the  lodger  was,  he  was  not  **  an  inhabitant 
occupier,  as  tenant." 

The  next  section  which  must  be  looked  at  is  the  7th,  and  there 
it  is  provided  that  '^  where  the  owner  is  rated,  at  the  time  of 
passing  this  Act,  to  the  poor  rate  in  respect  of  a  dwelling-house 
or  other  tenement,  situate  in  a  parish,  wholly  or  partly  in  a 
borough,  instead  of  the  occupier,  his  liability  to  be  rated  in  any 
future  poor  rate  shall  cease,  and  the  following  enactments  shall 
take  efiect  with  respect  to  rating  in  all  boroughs : — 1.  After  the 
passing  of  this  Act,  no  owner  of  a  dwelling-house  or  other  tenement, 
situate  in  a  parish,  either  wholly  or  partly  within  a  borough, 
shall  be  rated  to  the  poor  rate  instead  of  the  occupier,  except  as 
hereinafter  mentioned.  2.  The  full  rateable  value  of  every 
dwelling-house  or  other  separate  tenement,  and  the  full  rate  ia 
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1881        the  pound  payable  by  the  occupier,  and  the  name  of  the  occupier, 
Bbadlk  ~  ®^^'^  ^  entered  in  the  rate-book. 

Q  ^*  Where  the  dwelling-house  or  tenement  shall  be  wholly  let  out 

in  apartments  or  lodgings,  not  separately  rated,  the  owner  of  such 
dwelling-house  or  tenement  shall  be  rated  in  respect  thereof  to 
the  poor  rate." 

Those  words  seem  to  point  to  the  case  of  something  which  would 
be  rateable,  though  not  separately  rated.  It  is  not  impossible 
that  the  framers  of  that  section  intended  only  to  deal  with  the 
case  of  premises  not  being  separately  rated,  and  that  they  were 
aware  that  there  could  be  some  kinds  of  apartments  in  a  house 
that  were  capable  of  being  separately  rated. 

The  only  other  section  which  I  think  it  is  necessary  to  refer  to, 
is  the  Gist,  which  contains  a  definition  of  ^'dwelling-house."  It 
says  that  '*' dwelling-house'  shall  include  any  part  of  a  house 
occupied  as  a  separate  dwelling,  and  separately  rated  to  the  relief 
of  the  poor."  What  that  means  nobody  can  say.  Whenever  you 
make  something  include  something  else  which  it  does  not,  of 
course  you  give  rise  to  a  difficulty :  and  the  question  soon  arose 
what  is  the  meaning  ^*  of  part  of  a  house  occupied  as  a  separate 
dwelling"  ?  In  one  sense,  every  room  which  is  occupied  separately 
as  a  dwelling  is  occupied  as  a  separate  dwelling,  though  there  is 
a  sense  in  which  it  is  not  so  occupied,  even  when  the  man  has  the 
exclusive  use  of  it,  for  it  may  be  that  he  is  like  a  guest  at  an  inn, 
or  a  visitor  at  a  country  house,  who  may  have  the  exclusive  use  of 
a  room,  and  yet  not  be  in  the  occupation  of  it,  in  a  legal  sense. 
One  set  of  judges  thought  that  it  meant  any  part  of  a  house, 
irrespective  of  the  way  in  which  a  house  was  built.  Other  judges 
however  thought  that  it  meant  any  part  of  a  house,  structurally 
separated  from  the  rest  of  the  house,  that  is,  with  a  door  shutting 
off  or  separating  that  part  from  the  rest  of  the  house,  and  then 
separately  rated  *to  the  relief  of  the  poor.  Of  course,  no  question 
of  that  sort  arises  here. 

Soon  after  the  Act  was  passed  it  was  discovered  that  the  "  rate- 
paying  "  clauses,  as  they  are  called,  curtailed  the  right  which  it  had 
been  assumed  was  given  to  householders,  without  reference  to  the 
value  of  their  tenements,  to  vote  in  the  election  of  members  to 
Parliament    Accordingly,  the  law  was  amended  by  the  Poor 
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Bate  Assessment  Act,  1869  (32  &  33  Yict  c.  41),  by  the  3rd  1981 
section  of  which  it  is  enacted  that  the  owner  might  agree  to  pay  npiTOjev 
rates,  being  allowed  a  commission ;  and  then,  by  the  4th  section,  ba^is. 
Uie  vestry  might  order  the  owner  to  be  rated  instead  of  the 
occupier.  Then  the  19th  section  is  this :  *'  The  overseers,  in 
making  ont  the  poor  rate,  shall,  in  every  case,  whether  the  rate  is 
collected  from  the  owner  or  occupier,  or  the  owner  is  liable  to  the 
payment  of  the  rate  instead  of  the  occupier,  enter  in  the  occupiers' 
column  of  the  rate-book  the  name  of  the  occupier  of  every 
rateable  hereditament,  and  such  occupier  shall  be  deemed  to  be 
duly  rated  for  any  qualification  or  franchise  as  aforesaid."  Then 
it  goes  on  to  say,  that  if  by  any  mistake  any  names  are  omitted, 
the  overseers'  are  to  be  liable  to  a  penalty,  '*  provided  that  any 
occupier  whose  name  has  been  omitted  shall,  notwithstanding  such 
omission,  and  that  no  daim  to  be  rated  has  been  made  by  him,  be 
entitled  to  every  qualification  and  franchise  depending  upon  rating, 
in  the  same  manner  as  if  his  name  had  not  been  so  omitted."  The 
result^  therefore,  of  that  Act  appears  to  me  to  be  this,  that  every 
man  who  .occupied  a  rateable  tenement  (^'  hereditament "  it  is 
called  there)  should  be  deemed  to  be  rated,  and  should  be  entitled 
to  vote,  though  he  was  not  rated,  and  though  he  had  not  paid 
rates. 

Then  it  is  necessary  to  pass  to  the  Parliamentary  and  Muni- 
cipal Begistration  Act,  1878  (41  &  42  Yict.  c  26),  the  14th 
section  of  which  enacts  that  the  19th  section  of  the  prior  Act  of 
1869  is  not  to  be  confined  to  the  cases  mentioned  in  the  3rd 
and  4th  sections  of  that  Act,  but  is  to  be  of  general  applica- 
tion. The  result^  therefore,  of  these  Acts,  taken  together,  is  that 
the  householder  (that  is,  the  man  who  is  entitled  to  be  rated  as  a 
householder)  who  occupies  a  portion  of  a  dwelling-house,  which 
portion  is  capable  of  being  rated  or  is  rateable,  whether  he  is 
rated  or  not,  and  whether  he  pays  rates  or  not  (assuming  of 
course,  that  somebody  pays  them),  is  entitled  to  vote. 

That  is  the  position  of  the  matter  as  regards  occupiers.  As  I 
said  before,  a  lodger  is  not  rateable,  and  therefore  there  is  a  broad 
line  of  demarcation  between  a  lodger  and  an  occupier  of  part  of  a 
dwelling-house,  for  one  is  not  rateable  and  the  other  is. 

Now  we  come  to  the  5th  section  of  that  Act  of  1878  which, 


JeaNl,H.B. 


218  QUEEN'S  BENCH  DIVISION.  VOL.  VHI. 

1881  inter  alia,  enacts  as  follows:  ''In  and  for  the  purposes  of  the 
Bbadley  Representation  of  the  People  Act,  1867,  the  term  'dwelling- 
*•  honse'  shall  include  any  part  of  a  house  where  that  part  is 
separately  occupied  as  a  dwelling;  and  the  term  'lodgings'  shall 
include  any  apartments  or  place  of  residence,  whether  famished 
or  unfurnished,  in  a  dwelling-house.  For  the  purposes  of  any  of 
the  Acts  referred  to  in  this  section,  where  an  occupier  is  entitled 
to  the  sole  and  exclusiye  use  of  any  part  of  a  house,  that  part 
shall  not  be  deemed  to  be  occupied  otherwise  than  separately,  by 
reason  only  that  the  occupier  is  entitled  to  the  joint  use  of  some 
other  part.  The  interpretation  contained  in  this  section  of 
'  dwelling-house,'  shall  be  in  substitution  for  the  interpretation 
thereof  contained  in  s.  61  of  the  Bepresentation  of  the  People 
>-^t,  1867,  but  not  so  as  to  affect  any  of  the  other  provisions  of 
the  said  Act  relating  to  rating."  Then  the  6th  section  deals  with 
the  rights  of  lodgers.  I  need  not  read  it.  It  is  sufficient  to  say 
that  it  shews  that  lodgers  are  still  considered  to  exist  as  a  separate 
class,  and  as  being  entitled  to  the  franchise  as  lodgers. 

One  part  of  the  5th  section,  therefore,  gets  rid  of  the  separate 
rating  in  the  definition  of  a  "  dwelling-house  "  by  the  Act  of  1867, 
and  another  part  gets  rid  of  the  dicta  of  learned  judges,  as  to  a 
joint  use  of  other  parts  of  the  house.  But  the  importance  of  this 
section  is  this :  that  a  part  of  a  dwelling-house,  not  structurally 
separated,  but  which  is  only  a  room  in  an  ordinary  dwellings 
house  may  confer  the  household  franchise ;  and  the  question  we 
hare  to  consider  is,  on  what  terms  is  a  man  entitled  to  the  fran- 
chise as  a  householder  ?  It  follows,  from  what  I  have  said  before, 
that  he  must  occupy  a  rateable  tenement ;  and,  therefore,  we  ^1 
have  a  distinction  between  the  household  franchise  and  the  lodger 
franchise, — that  the  householder  must  occupy  a  rateable  tenement, 
and  the  lodger  need  not,  and  indeed,  cannot  be  rated. 

That  being  so,  it  remains  to  consider  when  a  man  who  oconpiea 
a  rateable  tenement  is  an  occuping  tenant,  and  when  he  occupies 
or  uses  it  as  a  lodger  only. 

There  is,  probably,  no  question  on  which  there  has  been  a 
greater  yariety  of  judicial  opinion  than  this.  The  question  has 
arisen,  first  of  all,  under  the  rating  Acts ;  secondly,  it  has  arisen, 
in  Ireland,  under  one  of  the  Parliamentary  Franchise  Acts ;  and 
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thirdly,  it  has  arisen  in  this  ootmtry  under  the  Lodgers  Protection  I88I 
Act,  1871  (34  &  85  Vict.  0.  79),  and  all  I  can  say  is,  that,  haying  b^aiilby. 
considered  the  cases  npon  it,  I  am  of  opinion  it  is  qnite  impossi-  baius. 
ble  to  reconcile  them.  You  must  prefer  some  to  the  others,  for  it 
is  impossible  to  say  that  all  are  right ;  and  this  shews  that  the 
question  is  a  yery  difficult  one.  Again,  I  haye  been  quite  unable, 
so  far  as  I  am  concerned,  to  frame  an  ezhaustiye  definition. 
8ome  judges  haye  tried  to  do  so,  and,  in  my  opinion,  they  haye 
failed ;  and  I  think  it  wiser  and  safer  to  say  that  the  question 
whether  a  man  is  a  lodger,  or  whether  he  is  an  occupying  tenant, 
must  depend  on  the  circumstances  of  each  case.  But  that,  of 
coune,  will  giye  yery  little  aid  to  reyising  barristers ;  and  I  think, 
therefore,  I  ought  to  go  further  and  state  what  cases,  in  my 
opinion,  are  cases  of  occupying  tenants,  and  what  cases  are  cases 
of  lodgers,  and  to  say  that  the  descriptions  are  not  ezhaustiye,  and 
that  there  may  and  must  be  cases  between  them,  as  to  which  it  is 
wholly  impossible  to  giye  an  opinion  until  their  details  are 
known* 

First  of  all,  take  the  case  of  a  lodger.  It  seems  to  me,  as  to 
unfurnished  lodgings  (and  I  will  only  deal  with  unfurnished 
lodgings,  as  it  is  the  only  dass  of  cases  with  reference  to  which 
questions  are  likely  to  arise)  where  the  owner  of  the  house  does 
not  let  the  whole  of  it,  but  retains  a  part  lor  his  own  residenoCy 
and  resides  there,  and  where  he  does  not  let  out  the  passages, 
staircase  and  outer  door,  but  giyes  to  the  ^4nmates"  (I  use  that 
term  for  my  present  purpose)  merdy  a  right  of  ingress  and  egress, 
and  retains  to  himself  the  general  control,  with  the  right  of  inter* 
fering — ^I  do  not  mean  an  actual  interference,  but  a  right  to  inter- 
fere, a  right  to  turn  out  trespassers,  and  so  on ;  there  I  consider 
that  such  owner  is  the  occupying  tenant  of  the  house,  and  the 
inmate,  whether  he  has  or  has  not  the  ezclusiye  use  of  the  room^ 
is  a  lodger.    That  is  one  extreme  case. 

Now  I  take  another  case,  where  the  landlord  lets  out  the  whole 
of  the  house  into  separate  apartments,  and  lets  out  each  flioor 
separately,  so  as  to  demise  the  passages,  reserying  simply  to  each 
inmate  of  the  upper  floors  the  right  of  ingress  and  egress  oyer  the 
lower  passages^  but  parts  entirely  with  the  whob  legal  own^iship^ 
for  the  term  demised,  and  .retains  no  control  oye^  the  house ; 
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1881        there,  in  my  opinion^  the  inmateB  are  oeeupying  ienanUs,  and  are 
Bbamiey     capable  of  being  rated  as  such.     That  is  an  extreme  case  on  the 
other  side. 

There  will  be  an  immense  nnmber  of  intermediate  cases, 
which,  as  I  said  before^  can  only  be  dealt  with  as  they  arise.  Take 
such  a  case  as  the  first  of  those  before  ns.  Does  it  make  any  differ- 
ence that  the  inmates  have  latoh-heys  to  the  outer  door  and  also 
keys  to  the  inner  door?  I  think  not  I  think  they  are  still 
lodgers  notwithstanding.  Does  it  make  any  difference  that  the 
landlord  does  not  reside  there  personally,  but  has  resident 
servants,  who  occupy,  on  his  behalf,  part  of  the  house.  I  think 
not.  I  think  that  the  inmates  are  still  lodffers.  Does  it  make 
any  difference  that  the  landlord  does  or  does  not  repair  ?  I  think 
not ;  they  are  still  hdgen. 

On  the  other  hand,  suppose  a  landlord  does  not  demise  the 
whole  of  the  house,  but  eyerything  in  it  that  can  be  demised, 
except  the  staircases  and  passages,  &a,  as  to  which  he  gives  the 
inmates  the  right  of  ingress  and  egress,  but  exercises  no  control 
over,  and  does  not  reside  in  the  house, — ^I  think  the  inmates  are 
occupying  tenants.  Here,  again,  does  the  fact  of  the  landlord 
repairing  or  paying  rates  and  taxes  make  any  difference.  I  think 
not.  Of  course  he  has  a  right  to  enter  to  make  such  repairs^  but 
still,  in  my  opinion,  that  does  not  prevent  the  occupier  being  in 
rateable  occupation. 

I  have  given  these  illustrations,  for  the  purpose  of  aiding  those 
who  have  to  consider  these  matters,  and  I  think  further  aid  will 
be  obtained  from  the  consideration  of  the  actual  cases  themselves 
which  we  have  to  decide. 

Now,  they  are  three  in  nnmber.  The  first  is  the  case  of 
Bradley  v.  BayliB^  and  the  terms  of  the  Special  Case,  as  amended, 
are  these.    [His  Lordship  here  read  them  from  the  Special  Case.} 

It  follows,  from  what  I  have  already  said,  that,  in  my  opinion, 
the  claimant  in  this  case  is  a  lodger.  The  landlord  resides  in  the 
house  and  has  a  general  control  over  it;  in  other  words,  I  think 
the  claimant  lives  with  him  as  a  lodger,  and  is  properly  so  de- 
scribed. Therefore,  I  am  of  opinion  that  the  appeal  ought  to  be 
allowed,  the  claimant  not  being  a  householder,  and  not  capable  of 
being  rated,  but  being  a  mere  lodger. 
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The  next  case  is  the  case  of  Morfee  v.  Notns.    [His  Lord-       issi 
ship  here  read  the  facts  of  that  case.]    The  landlord  occnpied  all    b^^ley 
the  rest  of  the  honse  except  the  two  rooms  let  to  the  claimant,     ^  *• 
and  the  claimant  had  only  a  right  of  access.    The  mere  fact  of 
his  haying  the  key  of  the  enter  door,  in  my  opinion,  does  not 
make  him  other  than  a  lodger;  he  is  not  the  landlord  of  the 
honse;  and,  in  my  opinion,  in  this  case  also  the  appeal  ought  to 
be  allowed. 

The  third  case  is  the  case  of  Kirhf  v.  Biffen.  [His  Lordship 
here  read  the  facts  of  that  case.] 

It  follows,  &om  what  I  have  said,  that  this  claimant  is  an 
occnpying  tenant  The  landlord  has  no  control  over  the  house, 
and  he  does  not  interfere  with  it  in  any  way  whatever.  He 
neither  lives  there  himself,  nor  do  his  servants,  and  he  does 
not  render  any  service  to  the  tenants.  He  lets  out  the  whole 
house,  in  the  way  in  which  it  is  usually  let,  that  is,  he  lets  out  all 
the  rooms,  with  the  right  of  ingress  and  egress,  and  the  keys  are 
in  the  possession  of  the  tenants.  It  seems  to  me,  that  if  there 
can  be  a  case  at  all  in  which  part  of  a  house  can  be  *' sepa- 
rately occupied  as  a  dwelling,"  this  is  that  case.  It  is  true  that 
it  was  admitted  in  the  argument  and  it  must  be  treated  that  the 
passages  and  staircases  were  not  demised,  and  that  only  a  right  of 
ingress  and  egress  over  them  was  given  to  the  tenants,  but  such  a 
demise  of  the  passages  and  staircases  is  practically  unknown ;  at 
all  events,  it  is  not  the  usual  way  of  letting,  and  one  cannot 
suppose  that  the  legislature  intended  only  to  include  such  an 
extreme  and  peculiar  case  as  that. 

It  appears  to  me,  therefore,  that  in  this  last  case  the  claimant 
was  entitled  to  be  put  on  the  householders*  list,  and  the  appeal 
ought  to  be  dismissed. 

Baggallat,  L. J.  In  each  of  the  three  appeals  now  under  our 
consideration,  we  have  to  determine  whether  the  claimant  is 
qualified  in  respect  of  his  occupation  of  a  part  of  a  house  within 
a  borough  in  England,  to  vote  for  a  member  to  serve  in  Parlia- 
ment for  that  borough. 

I  deem  it  unnecessary  to  refer  to  the  facts  detailed  in  the 
several  cases  stated  by  the  revising  barristers,  but  will  proceed  at 
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1881       cmoe  to  ocmsid^  the  statutory  provisioBS  which  bear  apon  the 
BsADLBY     questions  iuvolved. 

BaSjs.  ^^^®'  ^^  27th  section  of  the  Reform  Act  of  1832  (2  Wm.  4, 

c.  45),  the  borough  franchise  could  be  acquired  by  the  occupation, 
as  owner  or  tenant  (under  certain  conditions  as  to  value  and 
rating),  of  ''  any  house,  warehouse,  counting-house,  or  other 
building  within  the  borough/' 

The  question  as  to  what  constituted  a  house,  within  the  meaning 
of  this  Act,  became  the  subject  of  numerous  judicial  decisions, 
more  or  less  conflicting,  all  of  which  were  considered,  and  re-" 
viewed  in  the  case  of  Cook  v.  Humher  (1),  the  e£fect  of  the 
decision  in  which  was  that,  although  a  room  or  rooms  in  a  hoase 
might  constitute  a  '*  house,"  so  as  to  satisfy  the  statute,  it  was 
esswtial,  in  order  that  the  qualification  should  be  sufficient,  that 
there  should  be  an  actual  or  structural  severance  of  such  room  or 
rooms  from,  the  other  portions  of  the  house.  Erie,  C.J.,  in  the 
course  of  his  judgment  said :  '^  We  consider  that  the  qualification 
fails,  because  the  subject  of  occupation  was  not  a  houae,  but 
only  a  part  of  a  house,  without  any  actual  severance  from  the 
rest" 

But  in  Cook  v.  Eumber  (1),  as  was  pointed  out  by  Willes,  J.,  in 
tlie  course  of  his  judgment  in  Thompson  v.  Ward  (2),  to  which  I 
shall  have  occasion  to  refer  presently,  no  certain  rules  were  laid 
down  for  determining  what  amount  of  severance  would  be  sufficient 
to  support  the  qualification. 

In  1867,  the  Statute  30  &  81  Vict  c.  102,  was  passed.  Two 
borough  franchises  were  conferred  by  this  Statute.  By  the  3rd 
section  the  franchise  was  conferred  upon  every  man  who  (having 
qualified  in  other  respects,  which  need  not  be  more  particularly 
alluded  to),  should  on  the  last  day  of  July  in  any  year  be,  and 
should,  during  the  whole  of  the  preceding  twelve  calendar 
months,  have  been,  ^'  an  inhabitant  occupier,  as  oioner  or  tenant,  of 
any  dwelling-house  within  the  borough,"  and  should  during  the  time 
of  such  occupation  have  been  rated  as  *'  an  ordinary  oocupier/'  in 
respect  of  the  premises  so  occupied  by  him,  to  all  rates  made  iot 
the  relief  of  the  poor,  and  should  have  paid  a  specified  proportion 
of  such  rates ;  and  it  was  further  provided  that  no  man  should, 

(1)  11  a  B.  <N.8.)  33  J  31  L.  J.  (OJP.)  78.         (2)  Law  Bep.  6  C.  P.  827. 
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nnder  that  seotion,  be  entitled  to  be  registered  as  a  voter  by  reason       ^m 
of  his  being  ^  Joint  oeeupier  of  any  dwelling-house.  BBisunr 

By  the  4th  section  of  the  same  Statute,  the  borough  franchise  batub. 
waSy  in  like  manner,  conferred  upon  every  man,  who,  **  as  a  lodger 
should  have  occupied  in  the  borough  separately  and  aa  sole  tenant 
for  the  twelvemonths  preceding  the  last  day  of  July  in  any  year, 
the  same  lodgings,  such  lodgings  being  part  of  one  and  the  same 
dweHing-house."  By  the  6l8t  section  it  was  enacted  that  the 
term  "dwelling-house,"  as  used  in  the  Act,  should  include  "any 
"part  of  a  house  occupied  as  a  separate  dwelling,  and  separately 
rated  to  the  relief  of  the  poor." 

Now  it  appears  to  me  clear  that  it  was  the  intention  of  the 
legislature,  to  establish  a  distinction  between  the  qualifications 
necessary  to  confer  the  "  occupation  franchise  "  and  the  "  lodger 
franchise,"  as  the  two  franchises*  are  conveniently,  though,  perhaps, 
not  very  accurately,  described  in  the  margin  of  the  authorized 
editions  of  tlie  Statute.  Nor  is  there,  in  my  opinion,  any  sn£B« 
cient  reason  for  holding,  as  has  been  suggested  in  argument,  that 
the  two  qualifications  might  overlap;  in  other  words,  that  the 
same  occupation  might  supply  both  qualifications,  leaving  it 
open  to  the  occupier  to  assert  his  right  to  either  or  both  of  the 
franchises. 

It  appears  to  me  unreasonable  to  suppose  that  it  should 
have  been  intended  by  the  legislature  that  an  occupation  of 
the  same  nature  should  confer  "the  lodger  franchise,"  if  the 
part  of  the  house  occupied  were  of  the  clear  annual  value  of 
lOZ.,  and  should  confer  the  *'  occupation  franchise,"  if  it  were  of 
less  value. 

To  acquire  the  "  occupation  franchise,"  by  the  occupation  of  a 
part  of  a  house,  it  was  essential  that  the  part  of  the  house 
should  be  "  occupied  as  a  separate  dwelling,"  that  it  should  be 
"separately  rated  to  the  relief  of  the  poor,"  and  that  the  occupier 
should  occupy  "  as  oumer  or  tenant;^  but  there  was  no  condition 
as  to  annual  value.  To  acquire  the  "  lodger  franchise,"  by  the 
occupation  of  a  part  of  a  house,  it  was  essential  that  the  part  of 
the  house  should  be  occupied  as  "  a  lodging,"  that  it  should  be  of 
a  clear  yearly  value  of  lOZ.,  that  the  occupier  should  occupy  "  as 
lodger,"  and  that  he  should  occupy  "separately,  and  as  sole 
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1881       tenant; "  but  there  was  no  condition  as  to  the  part  of  the  house 
Bbaducy     80  occupied  being  rated. 

Batus.  With  respect  to  the  necessity  of  the  occupier  occupying  ^cta 
Bog^^.Lj.  ^'^^^  <^  tenant,^*  it  should  be  borne  in  mind  that  this  was 
required  by  the  Act  of  1832,  and  that  in  several  cases  the 
occupying  lodger  was  not  recognised  as  a  tenant  within  the 
meaning  of  the  Act»  thoagh  he  was  doubtless  a  tenant  in  the 
ordinary  acceptation  of  the  word ;  as,  for  instance,  in  Pitts  v. 
Smedley  (1),  where  the  claimant  was  held  not  to  occupy  as  tenant 
because  he  had  not  the  key  of  the  outer  door,  and  the  landlord- 
resided  on  the  premises ;  and  in  Wansey  v.  Perkins  (2),  where  he 
was  held  to  be  a  lodger,  and  not  a  tenant  within  the  meaning  of 
the  Act,  because  the  landlord  remained  in  possession  of  the  rest  of 
the  house. 

On  the  other  hand,  in  Score  t«  Euggett  (3),  the  claimant  was 
held  qualified  as  a  tenant,  because  he  had  the  key  of  the  outer 
door.  It  must  also  be  borne  in  mind  that  the  Act  of  1867,  though 
it  for  the  first  time  introduced  the  'Modger  franchise,"  did  not 
contain  any  definition  either  of  the  word  '^  lodger  "  or  of  the  word 
^  lodgings."  It,  however,  recognised  the  lodger  as  a  tenant,  for  it 
required,  as  I  haye  already  mentioned,  that  he  should  occupy  as 
the  sole  tenant  of  the  lodgings. 

Having  regard  to  these  several  considerations,  I  am  of  opinion 
that  the  legislature  used  the  words  "lodger"  and  "lodgings"  in 
their  ordinarily  accepted  sense,  as  illustrated  in  the  several  cases 
to  which  I  have  alluded,  and  in  other  cases  of  a  similar  character, 
amongst  which  I  would  particularly  include  Stamper  y.  Overseers 
of  Sunderland  (4) ;  and  I  am  further  of  opinion  that  s.  3  of  the  Act 
of  1867  must  be  treated  as  having  reference  to  an  occupying 
tenant  other  than  a  lodger. 

Shortly  after  the  passing  of  the  Act  of  1867,  questions  arose  as 
to  the  construction  to  be  put  upon  the  words  "part  of  a  house 
occupied  as  a  separate  dwelling." 

Several  cases,  and  notably  those  of  Thompson  v.  Ward  (3),  and 
Ellis  V.  Bureh  (5),  were  brought  under  the  consideration  of  the 

(1)  7  M.  &  G.  33 ;  14  L.  J.  (C.P.)  73.         (3)  7  M.  &  G.  95 ;  14  L.  J.  (C.P.)  74. 

(2)  7M,&G.151;  14L.J.(C.P.)75.         (4)  Law  Kep.  8  0.  P.  SSa 

(5)  Law  Bep.  6  C.  P.  827. 
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Goart  of  Common  Pleas,  as  the  Court  of  Appeal  in  registration  1881 
matters.  The  facts  of  these  cases  may  be  concisely  stated  as  bbadlkt 
follows,  and  it  is,  in  my  opinion,  important  to  bear  them  in  batus. 
mind: — The  claimant  in  Thompson  v.  Ward  (L)  occupied  one  — 
room  in  a  house  consisting  of  nine  rooms ;  the  landlord  did  not 
reside  upon  the  premises,  and  the  other  rooms  were  occupied  by 
other  tenants ;  the  claimant  had  the  exclusive  use  of  the  room 
occupied  by  him,  and  the  passages,  staircase,  and  other  conve- 
niences were  common  to  him  and  all  the  other  tenants.  There 
was  one  outer  or  street-door  to  the  passage,  which  was  never 
closed,  and  which  was  without  lock  or  bolt.  In  EUis  v.  Sureh  (1), 
the  claimant  occupied  two  rooms  on  different  floors,  the  outer 
door  was  fastened  with  an  ordinary  lock  and  bolt,  and  was  usually 
closed  at  night  by  one'  or  other  of  the  tenants ;  in  other  respects 
the  details  were  substantially  the  same  as  in  Thompson  v. 
Ward.  (1)  In  each  case  the  part  of  the  house  in  the  occupation  of 
the  claimant  was  separately  rated  to  the  relief  of  the  poor,  and 
the  revising  barrister  in  each  case  was  of  opinion  that  the  premises 
occupied  by  the  claimant  were  not  a  ''  dwelling-house  "  within  the 
meaning  of  the  Act  of  1867,  and  disallowed  the  daim.  Upon 
appeal  to  the  Court  of  Common  Pleas,  the  judges  were  equally 
divided  in  opinion,  and  the  decisions  of  the  barristers  were  conse- 
quently affirmed ;  the  appeals  were  argued  and  disposed  of  together. 
In  the  course  of  his  judgment,  Willes,  J.,  expressed  the  opinion 
that  it  was  not  intended  by  the  Act  of  1867  that  a  man  should 
have  a  vote  as  the  occupier  of  a  ^dwelling-house**  which  would 
not  have  been  a  ''  house  "  within  the  meaning  of  the  Act  of  1832 ; 
and,  taking  Oooh  v.  Htmber  (2)  as  his  guide,  he  held  that  by  the 
use  of  the  words  *'a  part  of  a  house  occupied  as  a  separate 
dwelling,*'  the  legislature  meant  something  which  could  properly 
be  called  a  dwelling-house,  and  which  was  structurally,  or  at 
least  practically,  separated  from  the  rest  of  the  dwelling  of  which 
it  formed  part;  and  inasmuch  as  in  neither  of  the  cases  then 
under  appeal  there  was  any  such  structural  or  practical  severance, 
he  was  of  opinion  that  the  claimants  were  not  entitled  to  vote. 
Brett,  J.»  was  of  opinion  that,  notwithstanding  the  exclusive  use 

(1)  Law  Bep.  6  0.  P.  827.  (2)  11  C.  B.  (N.S.)  33 ;  81  L.  J.  (C.P.)  73. 
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1881  by  each  of  the  claimants  of  a  part  of  the  house,  the  joint  nse  by 
Bbauuy  them  with  the  other  tenants  of  the  passages,  staircases,  and 
Baylib.  other  conveniences,  prevented  the  exclusive  use  of  the  part  being 
an  occupation  of  that  part  as  a  separate  dwelling;  and  in  this 
opinion  Willes,  J.,  apparently  concurred,  though  he  rested  his 
decision  upon  the  grounds  already  mentioned.  Bovill,  C.  J.,  and 
Eeating,  J.,  were  of  opinion  that  the  language  of  the  61st  section 
was  enacted  for  the  purpose  of  getting  rid  of  the  difficulties 
which  had  arisen  out  of  the  decisions  in  Cook  v.  Eimiber  (1)  and 
in  Eenrette  v.  Booth  (2),  which  was  supposed  to  conflict,  but,  in  my 
opinion,  did  not  conflict  with  Cook  v.  Humber  (1),  and  of  avoiding 
for  the  future  the  determination  of  the  question  in  any  particular 
case,  whether  *'a  part  of  a  house"  should  be  treated  as  ^'a 
house."  It  would  appear  that  the  words  '^occupied  as  a  separate 
dwelling"  were  regarded  by  the  learned  judges  (whose  expressed 
opinions  I  am  now  considering),  as  amounting  to  no  more  than 
requiring  that  the  occupation  as  a  dwelling  should  be  separate 
as  distinguished  from  joints  or,  as  intimated  by  Eeating,  J.,  as 
repeating  the  provision  at  the  end  of  the  3rd  section,  that  no  man 
should,  under  that  section^  be  entitled  to  be  registered  as  a  voter 
by  reason  of  being  a  joint  occupier  of  any  dwelling-house. 

Where  so  many  varying  opinions  were  expressed,  it  may 
perhaps  be  permitted  to  me  to  say  that  I  regard  the  occupation 
in  both  the  two  cases  to  have  been  an  occupation,  as  tenant  of  a 
part  of  a  house  separately  rated  to  the  poor  rate,  hU  not  oeeupied  as 
a  separate  dmlUng^  and  therefore  not  sufficient  to  confer  the  right 
of  voting  upon  the  occupier.  This  was  apparently  the  view  taken 
by  Brett,  J. 

The  case  of  Boon  v.  Howard  (3)  came  before  the  Ciourt  of 
Common  Fleas  shortly  after  Thompson  y.  Ward  (4)  and  Mlis  v. 
Bv/reh.  (4)  In  it  the  judges  were  again  equally  divided  in 
opinion  as  to  the  interpretation  to  be  given  to  the  words  **  occu- 
pied as  a  separate  dwelling."  Keating,  J.,  and  Denman,  J.,  adopt- 
ing the  views  expressed  by  Bovill,  C.J.  and  Keating,  J.,  in 
Thompson  v.  Ward  (4),and  JEWis  v,  Bweh  (4),  while  Honyman,  J., 
concurred  with  Brett,  J.,  in  adopting  the  views  expressed  by  the 

(1)  11  0.  B.  (N.S.)  33 ;  31  L.  J.  (O.P.)  73.  (3)  Law  Rep.  9  0.  P.  277. 

(2)  16  0.  B.  CN.S.)  600 ;  33  L.  J.  (C.P.)  61.        <4)  Law  Bep.  6  0.  P.  827. 
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latter  in  the  same  oases.    A  question  also  arose  in  this  case  as  to       I8di 
the  rating  of  the  premises  which  were  the  subject  of  occupation ;     Bhadlet 
and  upon  this  question  also  the  learned  judges  were  divided  in     BArLis. 

In  this  state  of  judicial  opinion,  the  statute  41  &  42  Vict  o.  26, 
was  passed  in  1878.  By  the  5th  section  of  that  statute  (sub-s.  2), 
it  was  enacted  that,  for  the  purposes  of  the  Act  of  1867,  the  term 
"  dwelling-house  "  should  include  any  part  of  a  house  where  that 
pari  is  separately  occupied  as  a  dwelling ;  and,  by  sub-s.  4,  that 
this  interpretation  of  *'  dwelling-house  "  should  be  **  in  substitu- 
tion for  the  interpretation  thereof  contained  in  s.  61  of  the  Bepre- 
sentation  of  the  People  Act  of  1867,  but  not  so  as  to  affSsct  any  of 
the  other  proyisions  of  the  said  Act  relating  to  rating  ;^  and  it 
was  also  enacted  (sub-s.  3),  that,  for  the  purposes  of  any  of  the 
Acts  referred  to  in  that  section  (amongst  which  were  included 
the  Act  of  1832),  where  an  occupier  was  entitled  to  the  sole  and 
exdusivse  use  of  any  part  of  a  house,  that  part  should  not  be 
deemed  to  be  occupied  otherwise  than  separately,  by  reason  only 
that  the  occupier  was  entitled  to  the  joint  use  of  some  other  part. 
We  have  to  consider  the  effect-  which  these  provisions  have  upon 
those  previously  in  force.  The  same  section,  sub-s.  2,  also  con- 
tains a  reference  to  lodgings,  to  which  it  is  not  necessary  for  me 
more  particularly  to  allude,  than  to  say  that  the  statute  evidently 
intended  to  keep  up  the  distinction  between  the  occupation 
franchise  and  the  lodger  franchise. 

In  delivering  judgment  in  the  several  cases  in  respect  of  which 
these  appeals  now  before  us  have  been  brought,  Denman,  J.  is  re- 
ported to  have  said  that  he  could  not  doubt  that  the  object  of  the 
legislature  in  passing  the  Act  of  1878  was  not  to  confer  a  new 
franchise  or  enlarge  the  definition  of  a  ^*  dwelling-house,"  but  to 
decide  that  for  the  future  the  view  taken  by  Keating,  J.,  and  him- 
self of  the  meaning,  under  the  Act  of  1867,  of  the  word  ^  dwell- 
ing-house," was  the  view  which  the  legislature  intended  should  be 
adopted,  or,  as  he  further  expressed  his  meaning,  that  the  expres- 
sion *^  separately  occupied,"  was  not  to  imply  the  occupation  of 
everything  exclusively,  but  that  it  was  sufficient  if  that  part  of 
the  occupation  which  was  relied  on  as  giving  the  franchise  was 
separately  occupied  as  a  dwelling,  whatever  joint  occupation  there 
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1881  might  be  of  the  staircase,  washhouse,  and  other  oonvemences ;  and 
Bbadley  in  the  yiew  so  expressed  by  Denman,  J.,  Bowen,  J.  expressed  his 
Bayub.  concurrence.  Whether  such  views  are  in  accordance  with  the 
true  interpretation  of  the  statute  is  what  we  have  now  to 
determine. 

Omitting  the  reference  to  rating,  the  change  in  the  language 
interpreting  the  term  "  dwelling-house "  is  very  slight.  Under 
the  Act  of  1867,  it  is  to  include  ''  any  part  of  a  house  oeoupied  as 
a  separate  dtoeUing  ;"  under  that  of  1878,  **any  part  of  a  house 
separately  occupied  as  a  dweUingJ*  Is  there  any  difference  in 
meaning  between  the  expressions  ^'occupied  as  a  separate 
dwelling"  and  '^separately  occupied  as  a  dwelling?"  If  this 
change  in  the  definition  of  what  the  term  ^'  dwelling-house  "  is  to 
include  had  been  merely  intended  to  remove  a  doubt  which  had 
arisen  from  conflicting  judicial  decisions  as  to  a  previous  defini* 
tion,  we  should  expect  to  find  some  direct  intimation  in  the 
statute  that  such  was  the  intention  of  the  legislature ;  but  no 
such  intimation  is  to  be  found*  Again,  had  there  been  any  such 
intention,  we  should  hardly  have  found  such  an  apparent  identity 
of  meaning  in  the  two  definitions.  The  inference  which  I  draw 
from  the  language  of  the  later  statute  is,  that  it  was  not  the 
intention  of  the  legislature  to  eosplain  the  definition  given  in  s.  61, 
but  to  enlarge  it,  so  as  to  make  it  include  the  meaning  which  the 
Chief  Justice  and  Keating,  J.,  had  attributed  to  that  definition  in 
Thompson  v.  Ward  (1) ;  and  I  think  that  such  is  its  true  effect, 
though  I  regret  that  the  intention  was  not  expressed  in  more  dear 
language.  Under  the  former  definition,  the  subject  of  occupation 
was  to  be  occupied  as  a  separate  dwelling ;  in  other  words,  it  was 
to  have  all  the  incidents  of  a  separate  dwelling,  all  the  necessary 
conveniences,  including  access  to  the  street ;  such  incidents  would 
be  wanting,  if  these  conveniences  were  enjoyed  only  in  common 
with  others ;  but  if,  under  the  new  definition,  there  is  a  separate 
occupation  of  the  subject-matter  of  occupation,  that  is,  of  the 
room  or  rooms  occupied,  and  such  subject-matter  is  so  occupied 
as  a  dweUing,  the  terms  of  the  definition  are,  as  it  appears  to  me, 
satisfied,  even  though  some  of  the  incidents  of  a  dwelling  may  be 
enjoyed  in  common  with  others.  And  this  view  of  the  interpreta- 
(1)  Law  Rep.  6  C.  P.  327. 
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tionof  the  definition  given  in  snb-s.  2  of  8.  5  of  the  Act  of  1878^       1881 
is  supported  by  the  provision  in  sab-s.  3  of  the  same  section,  that     Bradlbt 
where  an  occupier  is  entitled  to  the  sole  and  exclusive  use  of  any     batlu. 
part  of  a  house,  that  part  shall  not  be  deemed  to  be  occupied 
otherwise  than  separately,  by  reason  only  that  the  occupier  is 
entitled  to  the  joint  use  of  some  other  part. 

To  this  extent  I  assent  to  the  conclusion  at  which  Denman,  J., 
and  Bowen,  J.,  have  arrived  as  to  the  practical  effect  of  the 
Statute  of  1878 ;  and  I  am  of  opinion  that,  in  each  of  the  three 
cases  now  under  consideration,  there  was  an  occupation  of  a 
part  of  a  house,  and  that  such  part  was  separately  occupied  as 
a  dweUing.  But  we  have  further  to  determine  the  character  of 
the  occupation.  Was  the  occupation  of  each  claimant  that  of  a 
lodger  or  of  a  tenant,  within  the  true  meaning  of  the  3rd  section 
of  the  Act  of  1867  ?  If  his  occupation  was  as  a  lodger,  then,  for 
the  reasons  I  have  already  assigned,  h^  is  not  entitled  to  the 
franchise  as  an  occupying  tenant,  in  which  character  the  sevefal 
claims  have  been  made.  But  how  are  we  to  determine  whether 
an  occupier  is  a  lodger  or  not  ?  In  my  opinion,  each  case  must 
depend  upon  its  particular  circumstances ;  and  it  is  impossible  to 
do  more  than  to  lay  down  certain  general  rules  for  guidance^ 
which  must  be  applied  by  those  upon  whom  the  duty  devolves*  I 
can  suggest  no  better  rules  than  those  which  the  Master  of  the 
Bolls  has  mQutioned.  Adopting  them,  and  having  regard  to  the 
decisions  to  which  I  have  referred,  and  in  which  the  distinction, 
has  been  drawn  between  a  lodger  and  a  tenant  who  is  not  a  lodger^ 
I  am  of  opinion,  though  I  cannot  say  that  I  express  a  very  con- 
fident opinion,  under  circumstances  which  afford  so  much  room 
for  doubt,  that  the  claimant  in  each  of  the  first  two  cases  (Bradley 
in  the  one  case  and  Morfee  in  the  other),  occupied  the  room  or 
rooms,  which  were  in  fact  occupied  by  him,  in  the  character  of 
a  lodger,  and  not  in  that  of  a  tenant  other  than  a  lodger,  and 
that  consequently  in  neither  case  was  the  occupation  franchise 
acquired. 

But,  as  regards  the  claimant  in  the  third  case,  Kirby  v.  Biffm, 
it  appears  to  me  that  his  occupation  is  that  of  an  occupying 
tenant  under  s.  3.  It  remains,  however,  to  be  considered  whether 
the  part  of  a  house  so  occupied  by  him  was  separately  rated  to 
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1881  the  relief  of  the  poor,  so  as  to  satisfy  the  condition  to  that  effeet 
Bradley  required  by  the-  statutes.  Daring  the  argument  on  this  case,  I 
Ba^is.  ^^^^  considerable  doubt  upon  the  subject;  such  doubts  were  to 
some  extent  founded  upon  the  proyisions  of  the  7th  section  of  the 
Act  of  1867,  but,  upon  further  consideration  of  that  section,  and 
having  regard  to  the  19th  section  of  the  Poor  Bate  Assessment 
and  Collection  Act,  1869,  and  the  14th  section  of  the  already 
mentioned  Act  of  1878, 1  am  of  opinion  that,  so  far  as  the  quali* 
fication  of  the  claimant  to  vote  as  an  occupying  tenant  is  dependent 
upon  the  premises  occupied  by  him  being  separately  rated  to  the 
relief  of  the  poor,  he  is  entitled  to  the  franchise.  The  combined 
effect  of  the  two  last-mentioned  sections  is,  in  my  opinion,  to  make 
the  proyisions  of  previous  statutes  as  to  rating  praeHcaJhf  in- 
operative, so  &r  as  they  affect  the  qualification  necessary  to 
entitle  an  occupying  tenant  to  the  borough  franchise.  The 
claimant  need  not  be  actually  separately  rated ;  it  is  sufficient  if 
the  landlord  is  rated ;  but  under  the  statutes  referred  to,  he  is  to 
be  considered  as  if  he  was  separately  rated,  so  far  as  his  right  to 
the  franchise  is  concerned.  I  have  already  stated  that  he  is,  in 
my  opinion,  entitled  to  the  franchise,  so  far  as  the  nature  and 
character  of  his  occupation  are  concerned ;  and  I  am  consequently 
of  opinion  that  his  name  has  been  properly  placed  upon  the  list 
of  voters. 

Brett,  L.  J.  It  seems  to  me  thai  nothing  could  be  more  diffi- 
cult and  nothing  more  involved,  than  these  statutes,  and  that  that 
difficulty  arises  from  the  fact  of  Parliament  insisting  upon  saying 
that  things  are  what  they  are  not. 

The  question  here  arises  with  regard  to  the  borough  franchise, 
and  is  whether  certain,  claimants  are  Entitled  to  be  put  on  the 
register  as  householders,  or  whether  they  are  lodgers. 

On  the  one  side  it  was  said  that  none  of  these  claimants  were 
householders  within  the  meaning  of  the  statute,  and  that  if  any 
of  them  were,  they  were  not  rated  or  rateable,  and  that,  therefore, 
even  although  they  were  householders,  they  ought  not  to  be  put 
upon  the  register.  On  the  other  side  it  was  said  that  they  were 
all  householders,  and  that  even  if  some  of  them  might  be  lodgers 
they  were  nevertheless   householders ;   and  that  some  of  these 
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franchiseB  overlapped  each  other.  I  ventured  to  say  at  the  time  isai 
that  I  did  not  think  any  of  the  borough  franchiees  in  any  of  ni^Am.i|iY 
the  statutes  overlapped  each  other ;  but  I  was  forgetful  for  the  ^J^ 
moment  of  a  case,  in  which  a  majority  of  the  Court  had  held 
that  '^a  house"  under  the  statute  of  2  Wm.  4.  c.  45,  and  ^'a 
dwelling-house  "  under  the  statute  of  30  &  31  Vict.  c.  102,  did, 
as  it  were,  overlap  each  other;  that  a  man  might  be  the  occupier 
of  a  house  which  would  give  him  a  vote  under  the  statute  of 
William,  and  at  the  same  time  be  the  inhabitant  occupier  of  the 
same  house — a  '*  dwelling-house" — which  would  give  him  a  vote 
under  the  Statute  of  Victoria.  No  doubt  that,  to  a  certain  extent, 
is  true.  The  question  arose  in  the  case  of  Taumsend  v.  Overseers 
cf  SH.  MaryUbone  (1),  where  it  was  held  that  if  a  man  claimed 
for  a  dwelling-house,  and  it  was  found  that  his  occupation  would 
not  give  him  a  vote  under  30  &  81  Vict  c.  102,  he  might, 
under  that  claim,  support  his  vote  by  saying  that  he  was  the 
occupier  of  a  house,  which '  would  give  him  a  right  under 
2  Wm.  4,  c.  45 ;  and  the  majority  of  the-  Court  held  that  that 
was  so.  I  remember  at  the  time  dissenting  from  that  view.  I 
thought  that  the  descriptions  of  the  franchise  in  the  two  statutes 
were  to  be  taken  to  be  descriptions  of  separate  rights,  and  that  if 
a  person  chose  to  claim  under  one  of  those  descriptions,  and  he 
could  not  support  it,  he  ought  not  to  be  allowed  to  qualify  himself 
by  saying  that  he  was  entitled  under  another  of  the  descriptions. 
I  couISbss  that  I  am  of  the  same  opinion  still,  not  that  if  the  case 
were  to  come  before  me,  sitting  in  this  Court,  I  should  think  it 
right  to  propose  to  overrule  that  decision  after  it  has  lasted  so 
long ;  but,  except  in  that  particular  case,  I  think  it  is  impossible 
to  say  that  any  of  these  franchises  overlap  each  other.  Con- 
sequently people  cannot  be  lodgers^  and  at  the  same  time  &otiM- 
hotderSf  in  respect  of  the  same  subject-matter  of  occupation.  It 
seems  to  me  that  the  franchise  given  to  lodgers  and  the  franchise 
given  to  householders  are  two  separate  and  distinct  qualifications. 
The  question  therefore  is  whether  the  claimants  in  these  cases  can 
properly  be  said  to  be  householders. 

I  shall,  first  of  all,  eliminate  cases  which  seem  to  me  not  to 
depend  at  all  upon  the  statute  of  30  &  31  Vict.  c.  102,  namely, 
•  (1)  Law  Bep.  7  0.  P.  143. 
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1881  cases  where  there  is  a  structural  separation,  as  in  the  case  of 
Bbadlbt  chambers  in  the  Inns  of  Court,  or  of  flats  in  Victoria  Street,  and 
which  have  been  held  to  be  separate  tenements,  or  houses. 

Now  s.  3  of  30  &  31  Vict.  o.  102,  gives  the  franchise  to  any  man 
who  has  been  for  the  stipulated  period  an  inhabitant  occupier  of 
any  dwelling-house.  Two  matters  are  there  enunciated.  First, 
there  is  the  thing  which  he  is  to  occupy,  and  that  is  a  **  dwelling- 
house  ;"  secondly,  there  is  the  mode  in  which  he  is  to  occupy  it, 
and  that  is  as  an  '^  inhabitant  occupier."  The  section  imposes 
also  the  condition  that  he  has  during  the  time  of  such  occupation 
been  rated  as  an  ordinary  occupier.  Then  there  is  another  con- 
dition, namely,  that  he  has  paid  the  rate.  So  that  really  there 
are  four  conditions :  a  condition  as  to  the  house  to  be  occupied ;  a 
condition  as  to  the  mode  of  occupation ;  a  condition  as  to  being 
rated  in  respect  of  that  occupation ;  and  a  condition  as  to  payment 
of  such  rate.  * 

With  regard  to  the  claimants  in  the  present  case  it  seems  to  me 
that  both  the  thing  to  be  occupied  and  the  mode  of  occupation 
must  be  determined  before  you  come  to  the  question  of  rating  at 
all,  for  if  the  thing  which  has  been  occupied  is  a  lodging,  and  if 
the  mode  of  occupation  has  been  to  occupy  it  as  a  lodger,  the 
question  of  rating  under  these  statutes  does  not  arise  at  all,  for  a 
lodger  cannot  be  rated  at  all  by  any  law  which  is  known  to  this 
country ;  therefore,  really  the  question  whether  the  claimant  is  a 
householder  or  a  lodger  must  be  decided  before  you  come  to  the 
question  of  rating. 

Under  the  3rd  section,  he  must  haye  occupied  a  dwelling-house. 
If  Parliament  had  left  the  matter  there,  it  would  have  been 
impossible  for  anybody,  using  the  English  language  in  its  ordinary 
sense,  to  have  said  that  if  a  man  occupies  two  rooms  in  a  house 
he  occupies  a  house.  In  the  case  of  the  chambers  in  Inns  of  Court, 
or  flats,  they  may  properly  be  called  houses,  because  they  are  built 
as  houses,  but  rooms  in  a  house  which  is  built  as  a  house  would 
not  have  been  a  house.  With  regard  to  the  Inns  of  Court,  and 
to  the  buildings  that  are  built  in  flats,  the  only  difficulty  was 
the  fact  of  their  being  built  with  what  I  call  an  inside  staircase. 
Supposing  they  had  been  built  as  Swiss  houses  are  built»  with 
staircases  outside,  running  up  the  outside  wall,  you  would  have 
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gone  np  the  outside  staircase,  \vhicli  would  have  been  common  to  1881 
everybody  to  go  up,  and  when  you  had  got  up  to  the  level  of  bbadley 
your  own  landing  you  would  have  opened  the  door  of  your  house, 
built  as  a  separate  house,  having  no  communication  with  any 
other  house.  The  staircases,  however,  being  inside,  under  the  same 
roof,  presented  a  difficulty,  of  course,  until  one  came  to  consider 
it;  but  when  one  came  to  consider  that  these  staircases  were 
built  only  for  the  purpose  of  affording  ingress  and  egress,  it  became 
apparent  that  it  made  no  difference  whether  they  were  inside  or 
out,  and  that  the  premises  were  really  separate  houses.  But  then 
as  to  houses  not  so  constructed  there  is  the  61st  section,  which  has 
given  rise  to  the  first  difficulty  in  these  cases.  The  61st  section 
enacts  that  *'  the  term  '  dwelling-house,' " — ^that  is  the  term  used 
in  the  3rd  section — *^  shall  include  any  part  of  a  house  occupied 
as  a  separate  dwelling  and  separately  rated  to  the  relief  of  the 
poor."  That  gave  rise  to  the  difficulties  which  have  been  alluded 
to ;  but  we  need  not  consider  what  was  the  meaning  of  that  par- 
ticular section,  because  it  is  repealed.  We  have  now  in  s.  5 
of  the  statute  of  1878  a  definition  which  is  to  replace  it,  that  is, 
that  *^ '  dwelling-house  *  shall  include  any  part  of  a  house  where 
that  part  is  separately  occupied  as  a  dwelling ;"  and  then  you 
have  this  further  complication,  that  **  where  an  occupier  is  entitled 
to  the  sole  and  separate  use  of  any  part  of  a  house,  that  part  shall 
not  be  deemed  to  be  occupied  otherwise  than  separately,  by  reason 
only  that  the  occupier  is  entitled  to  the  joint  use  of  some  other 
part/'  It  seems  so  me  clear  that  that  latter  part  was  put  in,  in 
order  to  meet  the  question  of  what  was  called  **  structural  sever- 
ance." But  there  will  still  remain  the  difficulty  sometimes  of 
determining  whether  the  part  of  a  house  which  a  claimant 
occupies  is  separately  occupied  as  a  dwelling-house,  a  difficulty 
which  I  think  we  have  not  to  solve  on  the  present  occasion,  but  I 
will  give  an  illustration  which  will  shew  what  I  mean, — if  a 
person  occupies  two  rooms  which  are  not  on  the  same  fioor,  but 
are  separated  by  a  staircase  which  is  not  demised  to  him,  and  in 
one  of  those  rooms  he  and  his  family  sleep,  and  in  the  other  he 
and  his  family  live,  it  will,  I  think,  be  difficult  to  say  whether 
he  occupies  any  one  room  as  a  dweUing-house.  You  do  not 
dwell  in  your  bed-room ;  you  do  not  dwell  in  your  sitting-room ; 
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1881  yoa  dwell  in  the  two  things  jointly ;  bnt  where  those  two  things 
Bradley  ^^  separated  by  something  which  does  not  belong  to  yon,  I 
Baylis  doubt  myself  whether  you  can  be  said  to  ** dwell"  in  either 
of  them.  In  the  schedule  to  one  of  the  present  cases  it  is  stated 
that  some  of  the  persons  are  on  one  floor  and  some  on  the  other; 
but  the  learned  revising  barrister  has  put  them  into  the  same 
schedules.  To  my  mind,  he  ought  not  to  have  put  things  into 
a  schedule  unless  they  are  exactly  similar  to  the  principal  case» 
and  I  think  the  Oourt  must  assume  that  they  are  alike;  and, 
therefore,  with  regard  to  this  point  it  must  be  left  open. 

Then,  besides  that  3rd  section  of  the  Act  of  1867»  so  interpreted, 
there  is  the  4th  section,  which  gives  the  lodger  franchise,  that  isy 
where  the  person  '*  as  a  lodger  has  occupied  in  the  same  borough, 
separately  and  as  a  sole  tenant,  for  twelve  months  preceding  the 
last  day  of  July  in  any  year,  the  same  lodgings,  such  lodgings 
being  part  of  one  and  the  same  dwelling-house."  Now,  the 
persons  who  framed  the  last  Act  seem  not  to  have  been  able  to 
leave  that  alone,  and  in  order  to  make  that  clearer  the  Act  of 
1878  says  '^Modgings'  shall  include  any  apartments  or  plaae  of 
reridenee,  whether  furnished  or  unfurnished,  in  a  dwelling-house.'^ 
So  that,  according  to  that,  he  is  to  be  a  lodger  who  has  occupied 
any  apartments  or  place  of  residence  in  a  dwelling-house,  such 
apartments  or  place  of  residence  being  part  of  one  and  the  same 
dwelling-house.  As  to  how  that  explains  anything  which  has  gone 
before  passes  my  comprehension.  One  is  still  left  to  conjecture 
what  are  *'  lodgings,"  and  what  is  a  '*  lodger." 

Although,  in  ordinary  parlance,  a  "  lodging,"  and  a  "  house  ** 
must  be  separate  and  different  things,  yet  when  the  legislature 
says  that  a  part  of  a  house  can  be  a  house  (which,  in  truth,  it 
cannot  be),  why,  then  it  is  possible  that  the  same  thing  may  be 
the  subject-matter  of  two  different  qualifications, — being  occupied 
by  a  man  as  a  householder,  and  being  occupied  by  him  as  a 
lodger.  The  thing  occupied  may  be  the  same,  namely,  a  room^ 
and  you  look  to  the  mode  of  occupying  it  in  order  to  determine 
the  qualification. 

What  then  is  the  difference  between  the  modes  of  occupying^ 
a  room  as  a  lodger,  or  as  a  householder?  To  occupy  the  room 
as  a  lodger,  you  must  lodge  in  another  man's  house.    There 
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eaimot  be  an  exhauatiTe  definitioxL  of  what  will  make  a  man  a       188I 

lodger,  but  the  mattei  has  been  considered  very  much  in  three    bbablkt 

cases,  ail  of  which  are  in  the  7th  Manning  and  Grainger.    In     3^^, 

those  cases,  the  distinction  was  made  to  turn  upon  the  ownership 

of  the  key  of  the  outer  door.    In  one  case  the  owner  of  the  house 

had  the  key  of  the  outer  door,  and  he  resided  in  the  house  (1) : — 

Held,  that  a  person  who  occupied  the  rooms  in  that  house  was  a 

lodger  with  him.    In  another  of  those  cases,  the  owner  had  let 

part  of  the  house,  reserving  no  actual  control  over  it,  and  he  did 

not  keep  for  himself  the  key  of  the  outer  door  (2) : — ^Held,  that 

the  person  occupying  the  part  of  the  house  occupied  it  as  a 

householder  and  not  as  a  lodger.    And  the  third  was  a  case 

where  the  owner  had  the  key  of  the  outer  door,  but  the  person 

who  occupied  part  of  the  house  had  a  key  also  (3): — ^Held, 

that  such  person  was  a  lodger.    If  you  substitute  in  those  cases 

the  consideratioii  of  the  owner  of  the  house  preserving  a  control 

over  it^  then  the  distinctions  drawn  in  those  cases  will  remain 

as  very  good  guides.    K  the  owner  of  the  house  reserves  to 

himself  a  control  over  it  (which  he  does  if  he  resides  in  part  of 

it,  and  where  there  is  only  the  use  of  the  passages  and  staircases 

given  to  the  inmates  to  whom  he  lets  the  rest  of  it^  or,  if  he  does 

not  reside  in  it,  yet  if  he,  by  his  servants,  performs  any  duties  in 

the  house,  or  undertakes  a  certain  control:)  any  person  who 

occupies  only  a  part  of  that  house  as  his  tenant,  may  be  properly 

said  to  be  a  lodger  with  him.    But  if  the  owner  of  the  house  has 

entirely  left  the  house,  and  has  given  up  the  actual  occupation  of 

it  to  other  people,  not  reserving  any  part  of  the  actual  occupation 

of  it  to  himself,  nor  any  control  over  any  part  of  it^  then,  although 

in  truth  those  persons  are  not  occupying  a  house,  but  only  part 

of  a  house,  they  may,  if  other  conditions  are  fulfilled,  be  said  to 

occupy  **  a  dwelling-house  "  within  the  definition  of  41  &  42  Vict. 

c.  26.    Cavillers  may  say  that  such  nice  distinctions  look  exceed* 

ingly  like  nonsense.    I  can  only  answer  that  if  judges  seem  to 

talk  nonsense,  it  is  because  parliament  has  written  nonsense. 

Supposing  a  man  remains  in  the  house  and  lets  off  several  rooms 

to  different  persons  who  are  then  his  lodgers^  and  he  afterwards 

(1)  Pitts  ▼.  Smedley,  7  M.  &  G.  85.        (2)  Score  v.  Euggett,  7  M.  &  G.  95. 
(3)  Fan«y  V.  PerA»n«,  7  M.  &  G.  151. 


Brett.  L.J. 


286  QUEEN'S  BENCH  DIVISION.  VOL.  VIIL 

1881  lets  off  all  the  rest  of  the  rooms  and  leaves  the  house  and  pre- 
Bbadlet  serves  no  actual  control  over  it,  so  that  he  is  not  to  go  into  it, 
Ba^is.  ^^^^^^  ^y  ^is  servants  or  hy  himself,  then  those  persons  who  were 
before  lodgers  have  become  by  that  fact  householders.  But  sup- 
posing during  the  qualifying  year  one  of  those  lodgers  leaves, 
and  the  owner  thereupon  (as  assuredly  he  must)  resumes  the 
control  over  that  unlet  part,  according  to  my  view  of  the  statutes, 
immediately  by  that  act  of  his  those  people  left  in  the  house 
who  have  been  householders  become  lodgers  again.  Therefore, 
to  my  mind  it  will  be  necessary,  notwithstanding  what  we  are 
deciding  in  the  present  case,  for  revising  barristers  to  see  that 
during  the  whole  qualifying  year  in  these  cases  the  whole  house 
has  been  occupied  by  persons,  under  conditions  which  make  them 
householders,  and  if  during  the  year  the  whole  house  has  not 
been  so  occupied,  and  the  owner  has  had  a  control  over  it,  then 
none  of  those  persons  have  been  householders  for  the  qualifying 
year.  Now  in  one  of  the  sets  of  cases  before  us  the  whole  house 
has  been  let  out  in  apartments  during  the  whole  time,  with  the 
exception  only  of  the  staircase.  The  landlord  has  gone  away  and 
has  given  up  the  actual  control  over  the  house ;  therefore,  it  seems 
to  me  that,  the  persons  who  occupy  those  apartments  must  be 
held  to  be  inhabitant  occupiers  of  a  dwelling-house  within  the 
meaning  of  the  statutes. 

In  the  other  two  sets  of  cases  where  the  owner  has  reserved  to 
himself  a  control  over  the  house,  the  persons  who  occupy  parts 
of  that  house  are  lodgers ;  therefore,  they  could  not  claim  in  the 
mode  in  which  they  have  claimed,  and  inasmuch  as  the  value  was 
not  enough  for  lodgers,  they  cannot  be  put  upon  the  register  at  all. 

Then  with  regard  to  those  persons  who  are  thus  held  to  be 
lodgers,  the  question  of  rating  does  not  arise  at  all,  but  with  regard 
to  those  who  are  thus  held  by  us  to  be  householders  there  arises 
the  question  of  the  rating,  which  is  quite  as  difficult  as  the  other. 

Now  these  persons  are  to  be  taken  to  be  the  occupiers  of 
separate  dwelling-houses.  But  then,  by  the  Act  of  1867,  they 
must  have  been  rated,  and  have  paid  their  rates.  The  3rd  section 
is  not  repealed.  They  have  not  been  rated.  But  we  are  to  see 
whether  they  are  to  be  deemed  to  have  been  rated,  although 
they  are  not. 
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The  first  matter  as  to  rating  is  said  to  have  been  contained  in  issi 
the  7th  section.  The  first  part  of  that  7th  section  did  away  with  "Ibradlet 
the  power  to  rate  the  owner  under  Sturgis  Bourne's  Act,  the  ^^^^ 
Small  Tenements  Act,  Then  it  afterwards  dealt  with  tliis 
particular  case:  ''Where  the  dwelling-house  or  tenement  shall 
be  wholly  let  out  in  apartments  or  lodgings,  not  separately  rated, 
the  owner  shall  be  rated  in  respect  thereof  to  the  poor-rate." 
That  was  the  part  of  the  section  which  gave  rise  to  the  case 
of  Stamper  v.  Overseers  of  Sunderland.  (1)  There,  the  over- 
seers of  Sunderland  had  rated  the  occupiers  of  separate  rooms, 
and  these  occupiers  objected  to  being  rated,  as  they  preferred  not 
to  have  a  vote,  to  being  rated  and  have  a  vote.  It  was  shewn, 
I  think,  clearly  in  that  case,  that  if  such  occupiers  could  be 
held  to  be  lodgers  in  the  ordinary  acceptation  of  the  word,  the 
enactment  did  not  apply  to  them,  and  the  owner  was  the  only 
person  who  could  be  the  occupier,  and  as  such  rated,  but  this  was 
not  what  was  wanted.  It  was  contended,  therefore,  that  this  part 
of  the  enactment  was  intended  to  apply  to  cases  where  separate 
rooms  or  lodgings  were  in  such  a  condition  as  that  the  occupiers 
of  them  would  have  been  rated  (inasmuch  as  the  Small  Teue- 
ments  Act  was  done  away  with),  unless  this  part  had  been  put  in 
to  protect  them ;  and  it  was  said  that  it  did  protect  them  from 
being  rated,  and  that  in  those  cases  they  should  not  be  rated,  but 
that  the  owner  should  be  rated  instead  of  them,  they  thereby 
losing  the  franchise. 

The  whole  Court  decided  that  those  persons  were  not  lodgers  in 
the  ordinary  sense,  that  they  were  persons  who  occupied  tenements 
in  such  a  manner  that  they  would  have  been  rateable  under  the 
statute  of  Elizabeth,  but  that  by  this  part  of  the  7th  section  they 
were  protected. 

Now,  two  of  the  judges  in  that  case  said  that  if  these  people 
were  not  householders,  they  might  be  (although  not  lodgerswithin 
the  ordinary  sense)  lodgers  within  the  Act ;  in  other  words,  that 
everybody  occupying  a  part  of  a  house  who  was  not  a  householder 
within  the  meaning  of  the  Act  would  be  a  lodger.  That  probably 
h  a  true  view  of  these  statutes. 

However,  these  persons  who  are  held  to  be  the  occupiers  of 
(1)  Law  Bep.  3  C.  P.  388. 
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1881  separate  tenements,  ought  to  be  rated,  becanse,  by  the  3rd  section 
Bbadlbt  '  of  the  Act  of  1867,  unless  they  are  rated  they  cannot  yote;  but 
then  there  is  the  32  &  33  Vict  c.  41,  and  by  the  4th  section  of  that 
Act  the  vestry  may,  where  the  hereditaments  are  under  a  certain 
yalue,  order  that  the  owners  shall  be  rated  instead  of  the 
occupiers.  Then,  the  owners  being  rated  instead  of  the  occupiers, 
if  the  matter  stood  there,  the  occupiers  could  not  be  put  upon  the 
register;  but  the  Act  goes  on,  in  the  19th  section  thus:  ^The 
oyerseers,  in  making  out  the  poor-rate,  shall,  in  every  case, 
whether  the  rate  is  collected  from  the  owner  or  occupier,  or  the 
owner  is  liable  to  the  payment  of  the  rate  instead  of  the  occupier, 
enter  in  the  occupiers'  column  of  the  rate-book  the  name  of  the 
occupier  of  every  rateable  hereditament,  and  such  occupier  shall 
be  deemed  to  be  duly  rated  for  any  qualification  or  franchise  as 
aforesaid."  But  supposing  the  overseers  did  not  put  the  names 
of  the  occupiers  in  the  rate-book,  then,  they  could  not  be  deemed 
to  be  rated ;  therefore  there  is  this  proviso ;  **  Provided  that  any 
occupier  whose  name  has  been  omitted  shall,  notwithstanding  such 
omission,  and  that  no  claim  to  be  rated  has  been  made  by  him, 
be  entitled  to  every  qualification  and  franchise  depending  upon 
rating,  in  the  same  manner  as  if  his  name  had  not  been  so 
omitted."  Therefore,  the  negligence  of  the  overseers  is  not  to 
alter  the  rights  of  the  occupier  to  the  franchise.  But  then  there 
seems  to  have  arisen  some  difficulties  as  to  whether  certain 
persons  would  be  within  that  section  or  not;  and  it  appears  to 
me  that  the  14th  section  of  41  &  42  Vict.  c.  26,  was  passed  to 
meet  some  suggested  difficulty  of  that  kind,  but  it  is  said  that 
the  stipulation  in  the  19th  section  of  the  Act  of  1869,  is  to  be 
applicable  to  all  cases  where  the  owner  is  rated  instead  of  the 
occupier, — that  is,  where  the  owner  is  rated  in  a  case  where,  if  it 
had  not  been  for  the  Statute  32  &  33  Vict.  o.  41,  the  occupier 
would  have  been  rated.  Therefore,  in  the  case  before  us,  of 
Eirhy  v.  Bifen,  where  we  hold  that  the  persons  are  occupiers,  it 
seems  to  me  that  it  is  a  case  in  whiish,  if  the  vestry  had  made  the 
order,  the  owner  would  be  a  person  to  be  rated  instead  of  the 
occupier.  Then,  if  that  be  so,  whether  the  occupier's  name  has 
been  put  in  the  rate-book  or  not,  the  occupier  who  is  not  rated  is 
to  be  deemed  to  be  rated.    If  the  occupier  is  the  person  who  is  to 
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be  deemed  to  bave  been  rated,  then  it  follows  that  the  payment        ^^^ 
of  the  rate  by  the  landlord  is  the  payment  by  him  on  behalf  of    Bbaixjet 
the  oecnpier.    Consequently,  in  the  ease  of  Kirby  v.  Biffen,  where     batlis. 
we  hold  the  persons  to  be  separate  occupiers  of  a  separate  dwelling-     ^^^^j 
house,  we  must  hold  that  they  have  fulfilled  the  condition  of 
having  been  rated  and  haying  paid  the  rate,  and  therefore  that 
they  are  entitled  to  be  put  on  the  register. 

It  is  unnecessary  to  determine  another  question  which  has  been 
raised,  and  that  is,  where  the  person  has  claimed  as  an  occupier, 
the  revising  barrister,  if  he  should  be  of  opinion  that  the  claimant 
is  not  an  occupier  but  lodger,  can  put  him  on  the  register  as  a 
lodger;  but  I  should  think  there  is  quite  as  much  difficulty  about 
that  as  about  any  part  of  the  rest  of  this  matter ;  and  I  am  there- 
fore glad  it  is  not  required  that  we  should  decide  that  on  the 
present  occasion. 

GOTTOH,  L. J.  I  agree  with  the  other  members  of  the  Court, 
and  if  this  were  not  a  case  of  such  general  importance,  I  should 
say  nothing  more ;  but,  looking  at  the  importance  of  the  case,  I 
think  it  necessary  to  state  shortly  the  view  I  entertain. 

The  question  we  have  to  consider  is  this.  Whether  the  claimants 
in  these  appeals,  under  the  Act  of  1867  (30  &  31  Vict.  c.  102)  as 
amended  by  the  Act  of  1878  (41  &  42  Vict.  c.  26),  are  entitled  to 
the  franchise  as  householders  ? 

The  Act  of  1867  gives,  by  two  sections,  two  different  franchises, 
both  arising  from  the  occupation  of  part  of  a  house,  that  is  to  say, 
a  householder  franchise  and  a  lodger  franchise,  the  lodger  fran- 
chise being  given  by  the  4th  section  to  a  person  who,  ''as  a 
lodger,  has  occupied,  separately  and  as  sole  tenant  for  the  twelve 
months  preceding  the  last  day  of  July  in  any  year,  the  same 
lodgings,  such  lodgings  being  part  of  one  and  the  same  dwelling- 
house."  The  8rd  section  gives  to ''  inhabitant  occupiers,  as  owners 
or  tenants"  of  a  dwelling-house  the  household  franchise. 

There  was  a  definition  of  "  dwelling-house  "  in  s.  61  of  the  Act 
of  1867,  which  gave  rise  to  considerable  difficulties,  and  s.  5  of 
the  Act  of  1878,  with  one  exception,  deals  only  with  the  definition 
of  the  thing  which  is  to  be  occupied  in  order  to  give  the  household 
franchise.    It  removes  the  difficulty  in  some  cases  as  to  a  person 
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1881  who  occupies  a  part  of  a  house  separately,  and  who  has  the  joint 
Bradley  "  use  of  another  part  of  it.  I  will  not  deal  with  that,  as  it  is 
:Batlbl  uni^ecessary  to  do  so ;  but,  independently  of  that,  it  simply  is  a 
definition  of  what  may  be  a  house  for  the  purpose  of  entitling  the 
occupier  to  the  franchise  as  a  householder;  and  to  remove  the 
difficulty  as  to  the  necessity  of  some  structural  severance  in  the 
part  of  a  house  which  is  occupied  by  a  person  who  claims  to  be 
a  householder,  it  in  effect  provides  that  if  a  man  occupies  part  of 
a  house,  even  though  there  is  no  structural  separation,  he  may  be 
entitled  to  the  household  franchise,  if  otherwise  he  performs  the 
conditions  of  the  statute.  The  section  defines  the  thing  which 
may  give  the  occupier  of  it  the  household  franchise ;  the  mode  of 
occupying  it  to  be  dealt  with  under  the  previous  Act. 

The  first  question  we  have  to  consider  is  this,  Whether  a  man 
who  is  a  lodger,  and  in  that  character  occupies  a  part  of  a  house, 
has  a  right  to  say,  **  Although  I  am  not  entitled  to  the  franchise 
as  a  lodger,  I  am  entitled  to  it  as  a  householder  "?  That,  I  think, 
cannot  be  the  fair  construction  of  the  Act  of  Parliament.  In  my 
opinion,  if  a  man  is  a  lodger  he  cannot  come  under  s.  3  of  the  Act 
of  1867,  and  be  treated  as  a  householder  in  respect  of  the  same 
thing  as  that  which  he  occupies  as  a  lodger.  It  is  true  that  a 
lodger  may  be  a  tenant,  and  is  recognised  as  a  tenant  in  s.  4, 
because  the  words  are,  *'  as  a  lodger,  has  occupied  in  the  same 
borough,  separately,  and  as  a  sole  tenant,  the  same  lodgings.'* 
And  in  s.  3,  sub-s.  2,  the  words  are,  ^'An  inhabitant  occupier, 
as  owner  or  tenant,  of  any  dwelling-house  within  the  borough.'' 
But  it  will  be  remembered,  that  to  entitle  a  man  to  the  lodger 
franchise  that  thing  which  he  occupies  as  such  must  be  of  a  parti- 
cular value.  Is  it  probable  that  that  which,  when  occupied  as  a 
lodging  must  be  of  a  particular  value  to  give  the  lodging  franchise, 
can  in  respect  of  the  same  occupation  as  a  lodger  give  the  house- 
hold franchise,  although  it  is  not  of  that  value,  but  of  less  value  ? 
Besides,  in  s.  5  of  the  Act  of  1878,  not  only  is  there  a  new 
definition  of  "  house,"  but  there  is  a  definition — not  of  "  lodger," 
but  of"  lodgings."  *^  The  term  *  lodgings '  shall  include  any  apart- 
ments or  place  of  residence,  whether  furnished  or  unfurnished,  in 
a  dwelling-house."  That,  in  my  opinion,  shews  that  the  lodger 
franchise  was  to  be  continued,  independently  of  the  householder 


Oottoii,LJ. 


VOL.YIIL  QUEEN'S  BENCH  DIVISION.  211 

franchise,  and  it  also  shews,  I  think,  that  the  thing  may  be        1881 
occupied  by  a  lodger  as  lodgings,  even  although  it  comes  within    bbadlxt 
the  definition  which  has  already  been  giyen  of  that  which  consti-     ^atlib. 
tuted  a  house  for  the  purpose  of  the  household  franchise,   y  . 

My  opinion,  therefore,  is  that  you  must  construe  section  3  of 
the  Act  of  1867,  as  giving  the  franchise  to  the  inhabitant  occupier 
of  a  house,  who  occupies  it  otherwise  than  as  lodger ;  and  if  you 
find  that  a  man  has  in  fact  occupied  the  thing  as  a  lodger,  he 
must  make  out  that  he  is  entitled  to  the  franchise  under  the 
lodger  clause,  and  he  is  not  entitled  to  have  it  under  the  house- 
holder clause. 

As  this  is  my  opinion,  what  we  have  to  consider  in  the  several 
cases  here  is,  whether  the  different  claimants  are  lodgers,  or 
whether  they  are  householders,  within  the  meaning  of  the  Act. 
Of  course,  in  what  I  have  said  I  am  not  dealing  with  the  question 
of  a  man  being  entitled  to  the  household  franchise  under  the  old 
Beform  Act;  but  I  am  simply  dealing  with  the  question  of  a 
person  who  has  claimed  the  franchise  by  reason  of  his  occupation 
of  that  which  is  within  the  meaning  of  this  Act  of  1878  a  house, 
that  is  an  ^  imaginary  "  or  statutory  house. 

Now,  what  is  a  lodger  f  I  do  not  intend  to  try  to  give  that 
which  will  be  an  exhaustive  definition  of  a  lodgen  I  have  had 
to  consider  it  several  times  in  this  Court,  and,  in  my  opinion, 
there  is  involved  in  the  term  ^  lodger,"  that  the  man  must  lodge 
in  the  house  of  another  man  and  lodge  with  him.  With  respect 
to  lodging  in  the  house  of  another  man,  there  is  no  difficulty 
about  that.  What  constitutes  his  lodging  with  the  landlord  is 
the  difficulty.  In  my  opinion,  it  is  not  necessary  that  the  person 
with  whom  he  lodges,  that  is  his  immediate  landlord,  should  live 
in  the  house  to  make  him  a  lodger.  Nor  is  it  necessary  that  the 
immediate  landlord  should  have  the  exclusive  control  over  the 
key  of  the  outer  door ;  but,  in  my  opinion,  some  control  over  the 
house  must  be  exercised  by  the  person  in  whose  house  a  man  lives 
to  make  him  a  lodger.  There  may  be  an  infinite  variety  of  cases 
which  may  occur,  and  to  attempt  to  exhaust  them,  in  my  opinioD, 
would  be  futile.  What  we  have  to  do  here  is  to  see  whether, 
having  regard  to  the  facts  which  are  stated,  it  can  be  said  that  in 
these  cases  the  claimants  are  or  are  not  lodgers. 
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Here,  in  the  two  first  oases  there  is  very  clear  control  retained 
by  the  immediate  landlord.  In  the  second  of  these  cases,  the 
landlord  lives  in  the  house,  occupying  the  whole  of  it,  excepting 
two  rooms,  in  which  the  claimant  lives.  In  my  opinion,  there  can 
be  no  doubt  that  this  claimant  is  a  lodger  in  the  house  of  the 
other  man.  In  the  other  of  these  two  cases,  it  is  found  that  the 
immediate  landlord  does  exercise  a  control  over  the  whole  house ; 
and  as  this  is  so,  in  my  opinion,  in  both  those  cases  the  claimants 
are  lodgers;  they  occupy  parts  of  the  houses  as  lodgers,  and 
therefore  they  are  not  entitled  to  be  put  on  the  register  as  honse- 
holders. 

The  third  case  seems  to  me  to  be  different.  It  is  found  that 
the  immediate  landlord  does  not  live  in  the  house,  that  he  has  let 
aU  the  rooms  in  the  house,  though  he  has  not  let  the  staircases 
(but  it  is  in  accordance  with  the  usual  custom  not  to  let  the  stair* 
cases) ;  but  to  give  a  right  to  the  tenants  of  the  several  rooms  to 
use  the  staircases  in  common.  This  however  is  found,  the  imme- 
diate landlord  retains  an  obligation  to  do  all  the  painting  and 
repairs,  and  he  pays  all  rates  and  taxes,  and  that  *'  save  as  afore- 
said, he  does  not,  by  himself  or  his  servants,  retain  the  control 
and  dominion  over  the  house."  In  my  opinion,  the  fact  that  he 
does  the  painting  and  repairs  is  not  suflScient  to  enable  him  to 
say  that  he  exercises  such  a  control  over  the  house  as  to  make 
those  who  are  living  there  lodgers  in  his  house.  Therefore,  in 
this  case  I  am  ^f  opinion  that  the  claimant  is  entitled  to  daim 
the  household  franchise,  so  far  as  the  portion  of  his  occupation  is 
concerned.  The  di£Sculty  in  his  so  claiming  is  that  he  was  not 
rated,  and  there  is  a  provision  in  the  3rd  section  of  the  Act  of 
1867  that  '' during  the  time  of  such  occupation  he  must  have 
been  rated  as  an  ordinary  occupier  in  respect  of  the  premises 
so  occupied  by  him  within  the  borough  to  all  rates  (if  any)  made 
for  the  relief  of  the  poor  in  respect  of  such  premises."  Brett,  L.J., 
has  gone  so  fully  through  the  various  sections  which  bear  on  this 
rating  question,  that  I  do  not  intend  to  go  over  the  same  ground 
again.  It  is  suflScient  for  me  to  say  that  s.  14  of  the  Act  of  1878 
does  make  s.  19  of  32  &  33  Yict  c.  41  general ;  and  we  must  deal 
with  the  matter  as  if  the  claimant  in  this  case  had  been  rated, 
and  payment  of  the  rates  by  the  landlord  is  to  be  treated  as 
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payment  by  the  tenant,  and  sufficient  to  satisfy  s.  3  of  the  statute  1881 

of  1867.  BsADLnr 

Consequently,  in  my  opinion,  the  claimant  in  the  third  appeal  BAn.i8. 
IS  entitled  to  be  put  on  the  register  as  a  householder. 

LiMDLBr,  L.J.  In  order  to  decide  these  cases,  the  following 
Statutes  hare  to  be  construed  and  applied,  viz.: — ^The  Bepre* 
sentation  of  People  Act,  1867  (SO  &  31  Vict  c.  102),  ss.  3, 4  7, 61 ; 
Poor  Bate  Assessment  Act,  1869  (82  &  38  Yiot,  a  41),  ss.  3, 4, 19 ; 
Parliamentary  and  Municipal  Registration  Act,  1878  (41  &  42 
Vict.  c.  26),  ss.  5, 14.  Of  these  Statutes,  the  first  and  third  are  in 
pari  materia,  and  relate  to  the  representation  of  the  people  and  to 
the  registration  of  voters.  The  second  is  a  Poof  Bate  Assessment 
Act,  modifying  the  rating  clauses  of  the  first  Act,  but  not  other- 
wise affecting  it.  The  above  enactments  can  be  best  studied  by 
being  divided  into  two  groups,  as  follows : — Group  1  (Qualifica*i 
tion  group):  30  &  31  Vict  c.  102,  ss.  3, 4,  61 ;  41  & 42 Vict,  c.26, 
s.  5.  Group  2  (Bating  group):  80  &  31  Vict  c.  102,  s.  7; 
32  &  33  Vict  c.  41, ss.  3  &  19;  41  &  42  Yict.  c.  26,  s.  14. 

The  effect  of  the  first  group  of  sections  is  this: — ^Ist  Two  new 
classes  of  voters  are  created,  viz. : — 

(1.)  The  occupier  dass,  who  must  be  rated  to  the  poor,  but 
whose  tenement  may  be  of  any  value.  ZHHZ 

(2.)  The  lodger  class,  who  need  not,  and,  indeed,  cannot  be 
rated,  but  whose  lodging  must  be  worth  102L  a  year,  unfurnished. 

A  careful  study  of  the  Acts  of  1867  and  1878  shews,  I  think, 
conclusively,  that  these  two  classes  are  intended  to  be  kept  dis- 
tinct; but  no  definition  of  ^'occupier  "or  of  lodger  "is  given, 
although  there  is  a  descripticm  of  the  tenement  which  an  occupier 
must  have,  and  of  the  lodging  which  a  lodger  must  have. 

The  tenement  which  an  occupier  must  have  is  described  as  a 
"dwelling-house"  (1867,  s.  3),  which,  by  the  Act  of  1878,  s.  5, 
includes  any  part  of  a  house  where  that  part  is  separately  occu- 
pied as  a  dwelling. 

The  lodging  which  a  lodger  must  have  is  described  in  the  Act 
of  1867,  s.  4,  as  a  lodging,  being  part  of  a  dwelling-house ;  which, 
by  the  Act  of  1878,  s.  5,  indudej  any  apartment  or  place  of 
residence,  furnished  or  unfurnished,  in  a  dwelling-house ;  and  such 
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lodging  iinist,  by  the  Act  of  1867,  s.  4,  be  occupied  by  the  lodget 
separately  and  as  sole  tenant. 

These  descriptions  have  much  in  common ;  they  both  apply  to 
persons  who,  in  some  sense,  are  tenants ;  they  both  apply  to  one 
or  more  rooms  in  one  house,  and  they  both  require  separate 
occupation.  Moreover,  '' lodging"  implies  dwelling,  so  that  if 
attention  is  only  paid  to  the  room  occupied,  and  to  its  separate 
occupation  as  a  dwelling,  no  distinction  can  be  found  between 
what  is  required  to  confer  the  franchise  on  the  occupier  of  part 
of  a  house,  and  what  is  required  to  confer  the  franchise  on  a 
lodger. 

Value  makes  the  difference  in  some  cases,  but  not  in  all ;  a 
"  lodging"  must  be  of  the  clear  yearly  value,  if  let  unfurnished, 
of  102.  or  upwards.  From  this  it  follows : — (1.)  That  one  or  more 
rooms  in  a  house,  separately  occupied  by  the  same  person,  and  of 
the  value  of  102.,  unfurnished,  may  confer,  either  the  one  franchise 
or  the  other  on  their  occupier.  (2.)  That  the  same  rooms,  if  not 
of  this  value,  cannot  confer  the  lodger  franchise,  but  may  confer 
the  occupier  franchise. 

I  proceed  now  a  step  further.  The  Act  of  1867,  section  8, 
requires  the  occupier  to  occupy  as ''owner  or  tenant;"  and  the 
same  Act,  sect.  4,  requires  the  lodger  to  occupy  separately  ''  and 
as  sole  tenant."  But  the  occupier  must  also  occupy  separately 
by  the  Act  of  1878,  sect.  5 ;  so  that,  as  far  as  separate  occupation 
by  a  tenant  or  lodger  is  concerned,  there  is  no  difference  between 
the  two  classes  of  voters. 

The  foregoing  examination  of  the  sections  now  under  considera- 
tion leads  to  two  conclusions,  viz.  :-^(l.)  That  the  two  classes  of 
voters  are  contrasted,  and  are  intended  to  be  kept  distinct ;  and 
(2.)  That  when  dealing  with  tenants  or  lodgers  occupying  one  or 
more  rooms  of  one  and  the  same  house,  the  only  difference  to  be 
found  between  them  is  the  difference,  if  any,  between  a  person 
occupying  as  tenant  and  a  person  occupying  as  lodger. 

I  pass  now  to  the  group  of  rating  enactments,  in  order  to  dis- 
cover what  light,  if  any,  they  throw  on  the  question.  The  Act  of 
1867,  sects.  8  and  61,  required  the  occupier  to  be  rated  to  the 
poor,  and  his  tenement  to  be  separately  rated ;  and  where  a  house 
was  wholly  let  out  in  apartments  or  lodgings  not  separately  rated 
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when  the  Act  passed,  the  owner  of  the  house  was  the  person  to  be       issi 
rated,  and  not  the  occupiers  of  the  apartments  or  lodging  (see    bbadlby 
sect.  7y  imd  Stamper  v.  Overseers  ofStmierland  (1)).  ^  ^' 

The  6lBt  section  of  the  Act  of  1867  is  repealed  hj  sect.  6  of  the 
Act  of  1878 ;  and  sect.  7  of  the  Act  of  1867  is  greatly  modified  by 
sects.  3  and  4  of  the  Act  of  1869  (32  &  33  Yict.  c.  41) ;  for  by 
sects.  3  and  4  of  this  Act,  ihe  owner  of  a  honse,  let  out  in  apart- 
ments of  certain  specified  values,  may  become  the  person  liable 
to  pay  the  rates,  which  would  otherwise  be  payable  by  their 
occupiers.  Moreorer,  by  sect.  19  of  the  same  Act  (as  modified 
by  sect  14  of  the  Act  of  1878  (41  &  42  Yict.  c.  26),  whenever  a 
rate  is  collected  from  the  owner  or  occupier,  or  whenever  the 
owner  is  liable  to  the  payment  of  the  rate  instead  of  the  occupier, 
the  name  of  the  occupier  is  to  be  entered  in  the  rate-book,  and  he 
is  then  to  be  deemed  to  be  duly  rated  for  the  purposes  of  the 
electoral  franchise,  and  the  omission  of  his  name  from  the  book 
does  not  disqualify  him.  Whether,  therefore,  the  occupier  of  a 
room  in  a  house  pays  the  rate  of  the  room,  or  whether  his  land- 
lord pays  it,  the  occupier  is,  for  the  purpose  of  the  franchise, 
sufficiently  rated  if  his  name  is  entered  in  the  book ;  but  his  name 
ought  not  to  be  so  entered,  unless  the  room  he  occupies  is  a  rate- 
able hereditament.  A  mere  lodger,  however,  is  not»  and  never 
was,  rateable  in  respect  of  his  lodgings ;  the  occupation  by  a  lodger 
of  a  lodging  not  being  within  the  Poor  Bate  Acts.  The  group  of 
rating  sections,  therefore,  point  to  the  distinction  between  occupa- 
tion as  a  tenant  rendering  him  liable  to  be  rated,  and  occupation 
as  a  lodger.  But  what  this  distinction  is  cannot  be  gathered  from 
the  language  of  the  Statutes  themselves. 

The  distinction,  then,  between  tenants  who  are  not  lodgers  and 
tenants  who  are  lodgers,  must  be  discovered  from  other  sources 
than  the  Statutes,  and  it  is  extremely  difficult  to  draw  the  line 
between  them.  At  the  same  time,  the  word  *' lodger"  involves 
the  idea  of  lodging  with  some  one  else  from  whom  be  hires  his 
lodging ;  whilst  the  word  **  tenant "  does  not  involve,  although  it 
does  not  exclude  this  idea ;  and  this  difference  gives  the  clue  to 
the  distinction  which  the  Statutes  have  made.  Taking  this 
difference  as  a  guide,  it  appears  to  me  that  where  a  house  is 
(l;  Law  Bep.  3  C.  P.  388. 

Vou  vm.  S  2 


lindley,  L.J. 


246  QUEENS  BENCH  DIVISION.  VOL.  yUL. 

1881  wholly  let  oat  in  nnfumislied  apartments,  separately  occupied  by 
Bradley  tenants,  and  their  landlord  does  not  reside  in  the  house,  and  has 
Batus.  ^^  servant  in  the  house  to  look  after  it  for  him,  the  tenants  are 
rateable  and  are  not  lodgers;  whilst,  on  the  other  hand,  where  a 
house  is  let  out  in  unfurnished  apartments  to  tenants,  and  their 
landlord  resides  in  the  house,  or  has  a  servant  in  it,  to  look  after 
it  for  him,  then  it  appears  to  me  that  such  tenants  are  not  rateable 
and  are  lodgers.  This  is  the  best  conclusion  I  can  draw  from  the 
numerous  decisions  relating  to  this  question  and  from  the  enact- 
ments to  which  I  have  more  particularly  referred;  and,  applying 
this  test  to  the  three  cases  before  us,  I  think  the  decision  of  the 
C!ourt  below  ought  to  be  affirmed  in  Kirby's  case  and  reversed  in 
Bradley's  case  and  Morfee's  case. 

Bradley  v.  Baylis  and  Morfee  v.  Nom,  Deci$i<m 

reversed. 
Kirhf  V.  Biffen,  Decision  affirmed. 

Solicitor  for  appellant  Bradley :  JS.  C.  Oreen. 
•Solicitors  for  respondent  Baylis :  Batflis  &  Pea/ree. 
Solicitors  for  appellant  Morfee :  TampUn^  Taylor^  &  Joeeph. 
Solicitor  for  respondent  Novis:  8.  F.  Langham^  for  F.  A. 
Langham^  Hastings. 
Solicitors  for  appellant  Eirby:  Barvey,  Oliver,  dOo. 
Solicitor  for  respondent  Biffen :  8.  Price. 

W.P. 
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[IN  THE  COURT  OF  APPEAL.]  1881 

NUTH,  Appbllakt;  TAMPLIN,  Respondent.  

Parlieunent — Borough  Vote  —  Lodger  Franchi&e  —  Dedaration  —  Primd  Fcteie 
JEvidence—B^n-esenMion  of  the  People  Act,  1867  (30  A  31  Viet.  c.  102), 
s.  ^^Parliamentary  and  MunicijKU  Eegistration  Act,  1878  (41  A  42  Viet, 
e.  26),  88.  22,  23. 

Sect.  23  of  the  PArliamentary  and  Municipal  Registration  Act,  1878,  which 
enacts  that  in  the  case  of  a  person  claiming  to  rote  as  a  lodger  the  declaration 
annexed  to  his  notice  of  claim  shall,  for  the  purposes  of  revision,  he  primA  facie 
evidence  of  his  qualification,  is  general,  and  applies  to  lodgers  claiming  for  the 
first  time  under  s.  4  of  the  Representation  of  the  People  Act,  1867,  as  well  as  to 
claims  under  s.  22  of  the  Parliamentary  and  Municipal  Registration  Act,  1878, 
by  lodgers  retaining  the  same  lodgings  in  successive  years. 

Case  stated  by  the  reyising  barrister  of  Marylebone. 

The  appellant  claimed  ander  the  4th  section  of  the  Bepresen- 
tation  of  the  People  Act,  1867  (30  &  31  Yict.  a  102),  to  have  his 
name  inserted  in  the  list  of  voters  for  the  borough  of  Marylebone 
as  a  lodger.  The  claim  was  in  the  Form  H,  No.  2,  in  the  schedule 
to  the  Parliamentary  and  Municipal  Begistration  Act,  1878  (41  & 
42  Vict.  e.  26),  and  was  duly  witnessed  and  published  by  the 
overseers  in  the  list  of  lodger  claimants.  The  appellant  did  not 
appear  personally  in  support  of  his  claim,  nor  was  evidence  of  any 
kind  tendered  in  support  of  it. 

No  formal  objection  in  writing  to  the  claim  was  made  under 
the  provisions  of  s.  89  of  the  Parliamentary  Begistration  Act, 
1843  (6  &  7  Vict.  c.  18),  by  or  on  behalf  of  any  person  whose 
name  was  on  the  list  of  voters  for  the  borough. 

It  was  contended  on  behalf  of  the  appellant  that  s.  23  of  the 
Parliamentary  and  Municipal  Begistration  Act,  1878,  applies 
to  all  lodger  claimants  as  well  those  who  claim  in  respect  of 
lodgings  for  the  first  time  under  s.  4  of  the  Bepresentation  of  the 
People  Act»  1867,  as  those  who  claim  under  s.  22  of  the  Parlia- 
mentary and  Municipal  Act,  1878,  as  retaining  the  same  lodgings 
in  successive  years  (1),  and  that  the  appellant  was  entitled  to 

(1)  By  s.  22  of  the  Parliamentary  of  lodgings  on  the  register  of  voters  for 
and  Municipal  Begistration  Act,  1878,  the  time  being  in  force,  and  desires  to 
**  Where  a  person  is  entered  in  respect      be  entered  on  the  next  register  in  re- 
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1881  have  his  name  inserted  in  the  list  of  voters  for  the  borough  of 
NuTH  Marylebone  as  a  lodger,  without  any  further  evidence  being 
Tamfun  *^<Jdueed  in  support  of  his  claim  other  than  that  furnished  by  the 
declaration. 

The  revising  barrister  decided  that  s.  23  of  the  Parliamentary 
and  Municipal  Begistration  Act,  1878  (1),  does  not  apply  to  the 
case  of  persons  who  claim  under  s.  4  of  the  Representation  of  the 
People  Act,  1867,  and  not  under  s.  22  of  the  Parliamentary  and 
Municipal  Begistration  Act,  1878,  and  that  it  is  necessary  for  a 
person  so  claiming,  whether  objected  to  or  not,  to  appear  either 
himself  or  by  his  agent  and  to  produce  evidence  in  support  of  his 
claim  other  than  that  (if  any)  afforded  by  the  declaration,  and  he 
accordingly  disallowed  the  claim  of  the  appellant. 

The  question  for  the  Court  was,  whether  this  decision  was 
right. 

Nov.  24, 1881.  Bompaa,  Q,0.,  for  the  appellant  The  words  of 
s.  23  of  the  Parliamentary  and  Municipal  Begistration  Act,  1878, 
are  perfectly  general,  and  though  there  are  dicta  in  Pieiard  v. 
Baylis  (3)  that  they  apply  only  to  such  lodger  claimants  as  are 
mentioned  in  the  preceding  s.  22,  there  is  no  decision  to  that 
effect,  as  it  was  not  necessary  to  the  case  to  decide  the  point. 
The  lodger  claimant  has  to  make  a  full  declaration,  and  a  witness 
to  his  identity  is  necessary,  so  that  it  may  well  have  been  thought 
that  a  claim  made  with  these  formalities  should  be  treated  as 
prima  facie  evidence  by  the  declaration. 

E.  Olarhe,  Q.C7.,  for  the  respondent.  The  judgments  of  Lord 
Coleridge  and  Denman,  J.,  in  Piekard  v.  Baylis  (2),  turned  on 
this  point — if  s.  23  of  the  Parliamentary  and  Municipal  Begis- 
tration Act,  1878,  is  treated  as  applicable  to  both  classes  of 
lodgers,  the  new  claimants  will  obtain  the  franchise  on  easier 


spect  of  the  same  lodgings,  he  may  (1)  67  8.  28  of  the  Parliamentaiy 

claim  to  be   80   entered  by  sending  and  Municipal  Registration  Act,  1878, 

notice  of  his  claim  to  the  overseers  of  "In  the  case  of  a  person  claiming  to 

the  parish  in  which  his  lodgings  are  vote  as  a  lodger,  the  declaration  an- 

situated  on  or  before  the  25th  day  of  nezed  to  his  notice  of  claim  shall,  for 

July.    The  overseers  shall  on  or  before  the  purposes  of  revision,  be  prim&  facie 

the  last  day  of  July  make  out  a  list  of  evidence  of  his  qualification." 

all  persons  so  claiming  .  .  .  ."  (2)  5  C.  P.  D.  236. 
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conditiooB  than  other  claimantSy  both  as  regards  the  mode  o£       1881 
daiming  and  the  difficulty  of  objecting.  kuth 

[BowEN,  J.    Sects.  38  and  39  of  the  Parliamentary  Registra-    r^j^^JJ^^^ 
lion  Act^  1813,  are  incorporated  by  8«  30  of  the  Bepresentation  of 
the  People  Act,  1867,  so  that  the  new  lodger  claimants  can  be 
objected  to  in  Court] 

Still  the  objector  would  have  the  difficult  task  of  displacing  a 
primfi  facie  case.  A  householder  omitted  by  the  overseers  must 
come  before  the  revising  barrister  and  prove  his  claim,  and  it 
would  be  an  anomaly  if  a  lodger  need  not  do  so.  Sect  28  imme* 
diately  follows  a  section  referring  exclusively  to  old  lodger 
claimants,  and  is  followed  by  one  which  relates  to  persons  already 
Altered  on  a  list,  and  it  ought  to  be  read  in  the  limited  sense  put 
on  it  by  the  majority  of  the  Gourt  in  Pickard  v.  Baylis.  (1) 

pSowEN,  J.  In  s.  25,  which  imposes  a  penalty  for  a  &lse 
declaration  **  in  respect  of  a  claim  to  vote/'  can  it  be  said  that 
those  words  do  not  apply  to  both  classes  of  lodgers.] 

It  must  be  admitted  that  those  words  are  general,  but  it  may 
still  be  contended  that  the  grouping  of  the  sections  and  the 
general  scope  of  the  Act  shew  that  the  words  in  s.  23  are  limited. 

Bompae,  Q.(7.,  in  reply. 

Dbnman,  J.  (after  stating  the  facts  as  they  appear  in  the  case, 
and  the  contentions  on  either  side^  continued):  The  revising 
barrister  must,  I  think,  have  been  influenced  in  his  decision  by  a 
notion  that  certain  dicta  or  certain  reasons  given  by  Lord  Cole- 
ridge and  myself  in  Pickard  v.  Baylis  (1)  were  authorities  in 
faTOur  of  the  view  that  s.  23  of  the  Parliamentary  and  Municipal 
Registration  Act,  1878,  does  not  apply  to  the  case  of  new  lodger 
claims. 

Now  I  must  confess  that  at  the  time  when  that  case  was  argued 
I  did  entertain  a  strong  opinion  from  the  juxtaposition  of  the 
clauses  of  the  Act,  and  seeing  that  s.  23  follows  immediately  upon 
«  section  which  relates  only  to  old  lodger  claims,  and  is  followed 
by  a  section  which  deals  with  persons  already  on  lists,  that  s.  23 
should  be  construed  in  a  qualified  sense,  and  was  only  applicable 
to  the  case  of  old  claimants  and  not  to  that  of  new  ones.    But  my 

(1)  5  0.  P.  D.  235. 
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1881  recollection  is  to  the  effect  that  I  did  not  feel  at  that  time  that 
Nura  ^®  ^d  *^*^*  particular  point  raised  in  the  case  (if  I  recollect 
^  *-  rightly  it  was  started  rather  from  the  bench  than  by  counsel),  or 
that  it  had  been  8a£ScientIy  discussed  to  enable  us  to  rule  one 
way  or  the  other.  At  any  rate  it  seems  to  me  that  nothing 
occurred  in  that  case,  and  no  such  judgment  was  given,  as  to 
prevent  our  approaching  this  as  a  new  point  Having  now  heard 
the  case  fully  argued,  my  opiuion  is  that  the  view  taken  by 
Lindley,  J.,  of  the  applicability  of  that  clause  was  the  sounder 
view,  and  that  my  dictum  in  support  of  the  contrary  opinion  was 
wrong. 

The  words  of  s.  23  are  very  strong  and  comprehensive^  and 
it  certainly  is  a  right  doctrine  to  apply  to  the  consideration  of  all 
Acts  of  Parliament  that,  unless  there  is  strong  reason  for  it,  words 
should  not  be  imported  into  an  Act  of  Parliament  .either  by  way 
of  extension  or  limitation.  Now  it  has  been  argued  that  it  is 
highly  improbable  that  the  legislature  should  have  intended  s.  23 
'  to  apply  to^a  new  lodger  claimant,  for  several  reasons,  one  of  which 

was  that  it  would  give  such  a  claimant  an  advantage  which  other 
new  claimants  do  not  possess.  I  think  that  argument  has  been 
met  by  observations  which  have  been  made  in  the  course  of  the 
case,  and  looking  at  the  whole  of  the  enactment  I  do  not  see 
that  the  argument  is  a  very  strong  one.  A  lodger  is  bound  to 
make  his  claim  in  a  very  specific  form,  to  insert  a  quantity  of 
matters  with  great  minuteness,  so  that  persons  concerned  may 
know  whether  he  is  a  proper  claimant,  and  to  have  a  witness  who 
vouches  his  belief  in  the  correctness  of  the  claim  by  rendering 
himself  liable  to  punishment  if  he  makes  a  false  statement.  That 
argument  therefore  seems  to  me  to  &A\,  and  there  is  a  stronger 
argument  on  the  other  side,  which  is,  that  if  we  put  a  limited  con- 
struction on  s.  23  we  should  be  construing  identical  words  in  two 
sections  close  to  one  another — ss.  23  and  25 — in  a  difierent  sense. 
It  is  admitted  that  s.  25  applies  to  both  old  and  new  claims ;  the 
words  of  s.  23  prima  facie  apply  to  both,  and  yet  we  are  asked  to 
put  a  limited  construction  on  s.  23  on  a  speculative  view  that  the 
intention  of  the  legislature  would  have  been  unlikely  to  be  more 
generous  to  one  class  of  voters  than  to  another.  I  think  no 
sufficient  ground  has  been  brought  forward  to  make  us  adopt  that 
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construction  of  the  words  of  the  olanse,  which  on  the  face  of      1881 
it  are  dear  and,  looking  at  the  safeguards  which  are  enacted,      kutb 
can  be  interpreted  according  to  their  natural  meaning  without    rj^j^^l^^jg^ 
creating  any  real  or  serious  difficulty.    That  being  so,  I  think 
the  appellant  is  entitled  to  the  franchise,  and  ought  to  succeed 
in  his  appeaL 

BowEN,  J«  I  am  of  the  same  opinion,  and  for  the  reasons 
I  indicated  in  the  course  of  the  argument,  which  I  need  not  now 
repeat  The  words  of  the  section  seem  to  me  to  be  plain,  and  the 
only  thing  that  would  make  me  hesitate  is  the  opinion  expressed 
in  Piekard  v.  Baylis  (1),  strongly  by  Lord  Coleridge,  and  by  my 
Brother  Denman  with  some  resenration,  in  fEtTOur  of  the  contrary 
liew.  But  for  the  language  there  used  I  should  entertain  the 
clearest  opinion,  and  my  Brother  Denman,  after  hearing  this 
case  fully  argued,  now  thinks  that  the  yiew  then  taken  by  the 
majority  of  the  Court  cannot  be  adopted.  The  divergence  of 
Undley,  J.,  from  the  opinion  expressed  by  Lord  Coleridge  must 
also  have  some  weight  on  the  question  of  whether  it  should  be 
treated  as  open  to  reyiew.  In  spite  of  the  authority  which  Lord 
Coleridge's  opinion  must  have,  I  agree  with  that  now  expressed 
by  my  Brother  Denman  that  the  revising  barrister's  decision  was 
wrong  and  that  the  appellant  is  entitled  to  succeed,   ^ 

The  respondent  appealed. 

Dec.  16, 1881.  Charles,  Q.C.,  for  the  respondent.  Before  the 
Parliamentary  and  Municipal  Begistration  Act,  1878,  the  lodger 
claimant  was  exposed  to  the  hardship  of  making  a  fresh  claim 
every  year,  although  it  was  in  respect  of  the  same  lodgings,  and 
he  had  eyery  year  to  attend  the  Beyision  Court  to  support  his 
claim  whether  objected  to  or  no.  The  22nd  section  of  that  Act 
was  passed  to  remove  this  hardship,  and  the  23rd  section  which 
makes  the  declaration  annexed  to  the  notice  of  daim  evidence^  is 
intended  therefore  to  apply  only  to  such  lodger  claimants  as  are 
put  on  the  list  of  claimants  by  the  overseers  according  to  the 

.(I)  5aP.D,235. 
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1881        preceding  22nd  section  as  pointed  out  by  Lord  Coleridge,  OJ., 
NuTH      ftJid  Denman,  J.,  in  Piekard  v.  Baylis.  (1) 
TAiffUK         [Bbett,  hJ.    To  give  s.  23  this  limited  oonstmotion  you  must 
insert  the  word  ^  such "  before  the  words  **  a  person,*'  or  other 
words  limiting  it  to  the  claimant  mentioned  in  the  22nd  section. 

Jessel,  M.IL  What  is  the  use  of  the  declaration  if  the  28rd 
section  is  not  to  apply  to  new  lodgers  as  well  as  old?  Why 
should  s.  25  impose  a  penalty  for  making  a  false  declaration  if  it 
is  not  to  be  evidence  of  any  kind  ?] 

If  the  23rd  section  is  to  be  general  it  will  put  the  new  lodger 
claimant  in  a  better  position  than  other  claimants  and  relieve  him 
of  the  obligation  to  attend^  and  proye  his  claim.  According  to 
s.  30  of  the  Bepresentation  of  the  People  Act,  1867,  he  need  not 
deliver  his  claim  to  the  overseers  before  the  25th  of  August,  and 
unless  that  section  makes  s.  39  of  the  Begistration  Act,  1843, 
applicable  to  such  a  case,  no  one  can  object  to  his  claim.  That 
section  applies  to  the  case  of  a  person  omitted  from  a  list  by  the 
overseers  although  he  has  claimed,  and  enables  him  to  support 
his  daim  and  to  be  objected  to.  It  does  not  however  touch  the 
case  of  a  person  whose  name  actually  appears  in  a  list,  and  there- 
fore by  sending  in  a  fresh  claim  every  year  a  lodger  could  escape 
objection.  Further  Piekard  v.  Baylis  (1)  decided  that  the  list  of 
lodger  claimants  is  not  the  list  of  voters,  and  s.  30  does  not 
apply  to  an  omission  from  the  list  of  claimants  but  only  from  that 
of  voters. 

Bampas,  Q.O.f  appeared  for  the  appellant,  but  was  not  called 
upon. 

Jessel,  M.B.  The  question  we  have  to  decide  is  the  meaning 
of  the  23rd  section  of  the  Act  of  1878  (41  &  42  Vict  c  26^ 
which  is  as  follows : — ^*  In  the  case  of  a  person  claiming  to  Tote 
as  a  lodger  the  declaration  annexed  to  his  notice  of  claim  shall 
for  the  purpose  of  revision  be  prim&  facie  evidence  of  his  qualifi* 
^  cation."    It  was  contended  by  Mr.  Charles  that  that  section  was 

not  to  be  read  literally,  but  that  it  had  a  limited  meaning.    It 
was  said  that  the  section  was  to  be  limited  by  inserting  in  it  some 

(1)  6  C.  P.  D.  235. 
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snch  words  at  its  oommencement  as  these,  viz.,  ^In  the  case  of       1S81 
soch  a  person  as  is  mentioned  in  the  preceding  section/'  or  **  In       Kura 
the  case  of  a  person  who  had  been  already  entered  in  respect  of    ^AiorLiN 
lodgings  on  the  roister  of  voters.'' 

Now  any  one  who  contends  that  a  section  of  an  Act  of  Parlia« 
ment  is  not  to  be  read  literally  mnst  be  able  to  shew  one  of  two 
things,  either  that  there  is  some  other  section  which  cats  down  its 
meaning,  or  else  that  the  section  itself  is  repngnant  to  the  general 
pnrview  of  the  Act. 

As  I  nnderstand,  the  argnment  of  Mr.  Charles  was  addressed 
to  the  last  proposition.  It  was  said  that  if  we  read  the  section 
literally  the  result  will  be  that  the  person  who  makes  the 
declaration  required  by  the  23rd.  section  will  be  entitled  to  go 
npon  the  list  of  yoters  without  the  opportunity  of  objection. 
Before  I  deal  with  that  argument  I  will  look  at  the  position  of 
the  new  lodger  Toter  before  the  passing  of  this  last  Act.  He  had 
to  send  in  a  claim  with  a  declaration ;  but  there  was  no  penalty 
attached  to  the  making  of  a  false  declaration.  He  would  then 
haye  to  attend  either  in  person  or  by  proxy  before  the  revising 
barrister  to  support  his  claim  with  evidence  as  to  the  nature  of  his 
qualification,  and  anybody  on  the  list  of  voters  for  the  borough 
could  oppose  the  claim  without  any  previous  notice,  for  as  it 
seems  to  me  the  39th  section  of  the  Begistration  Act  of  1843  is 
embodied  in  the  Bepresentation  of  the  People  Act,  1867,  as  to 
persons  claiming  to  be  on  the  lodger^s  list.  If  that  was  so,  before 
the  Act  of  Parliament  of  1878,  and  the  lodger  claimant  could  be 
opposed  then,  I  cannot  find  anything  in  that  Act  to  prevent  his 
being  opposed  now.  All  that  the  enactment  says  is :  that  in  the 
case  of  a  person  claiming  to  vote  as  a  lodger  the  declaration  shall 
be  prim&  fade  evidence  of  his  qualification ;  but  then  the  public 
have  the  protection  given  by  the  25th  section,  which  renders  the 
man  who  makes  a  false  declaration  guilty  of  a  misdemeanour  and 
liable  to  fine  and  imprisonment,  so  that  it  puts  the  man  who 
makes  the  declaration  very  much  in  the  same  position  as  a  man 
who  makes  an  afiSdavit.  Then  if  such  declaration  is  to  be  prima 
fade  evidence  of  the  qualification,  anybody  who  wishes  to  oppose 
him  may  put  in  rebutting  evidence.  That  is  the  only  result.  It  is 
suggested  that  that  will  put  the  voter  in  a  worse  position  than  he 
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igg^  was  in  before,  but  I  think  not.  In  the  first  place,  if  he  has  a  yerj 
NuTH  clear  case  he  has  no  reason  to  expect  that  rebutting  evidence  will 
TAMPLur.  ^  brought  forward  to  oppose  his  claim ;  and  if  by  chance  it  should 
be,  why  should  not  the  agent  who  appears  on  his  side  support  or 
protect  his  claim,  and  if  necessary  ask  for  an  adjournment  so  as 
to  give  the  yoter  an  opportunity  to  support  his  daim ;  or  if  the 
voter  pleases  he  may,  if  he  anticipates  objection,  still  come  and 
prove  his  claim  as  formerly,  for  he  is  not  depriyed  of  the  right 
he  had  before  of  having  his  witnesses  in  attendance  to  prove  his 
case.  Therefore  it  appears  to  me  there  is  no  inconvenience  or 
difficulty. 

In  the  present  instance  there  was  an  agent  appearing  for  the 
claimant,  and  there  was  no  opposition,  and  we  must  not  anticipate 
that  people  will  oppose  bon&  fide  claims  merely  because  they  are 
verified  by  declaration.  It  appears  to  me  that  no  case  has  been 
made  out  /or  rejecting  the  claim,  and  I  rest  my  decision  on  the 
broad  ground  that  the  literal  wording  of  an  Act  of  Parliament  ia 
to  be  read  and  carried  into  execution,  unless  it  can  be  shewn  on 
one  or  other  ground  which  I  have  mentioned  that  it  is  con- 
trary to  the  intention  of  the  legislature.  In  my  opinion  the 
decision  of  the  Divisional  Court  was  correct,  and  ought  to  be 
affirmed. 

Bagoallat,  L.J.  In  my  opinion  the  reasons  given  by 
Denman,  J.,  in  the  Divisional  Court  were  quite  sufficient  for 
the  purpose  of  reyersing  the  decision  of  the  revising  barrister, 
and.  I  adopt  them  entirely  as  the  ground  of  my  decision.  In 
doing  so,  I  in  no  way  dissent  from  what  has  been  expressed  by 
the  Master  of  the  Bolls,  but  on  the  contrary,  I  assent  to  it* 
There  is  only  one  point  on  which  I  desire  to  make  any  obser« 
vation.  In  this  case  the  daim  was  made  and  published  in  due 
form,  and  as  it  was  not  objected  to  before  the  revising  barrister, 
it  was,  I  think,  his  duty  to  give  efiect  to  the  declaration  annexed 
to  the  notice  of  daim,  there  being  no  rebutting  evidence. 

Bbett,  L.  J.  In  this  case  the  question  arises  entirely  on  the 
construction  of  the  28rd  section  of  the  Begistration  Act  of  1878 
(41  &  42  Yict  c.  26.)     With  regard  to  the  duty  of  the  revising 
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barrister,  it  strikes  me  as  necessary  to  observe  that  there  is  no  re-       ^^i 
gister  before  him,  and  all  that  he  has  to  do,  if  the  oveiseers  have       Nuth 
done  their  duty,  is  to  revise  lists.    There  is  one  case  and  one  only     xaj^uk. 
whexe  he  has  to*revise  something  which  is  not  a  list,  and  that  is 
in  the  case  where  the  overseers  have  accidentally  omitted  to  put 
the  names  of  claimants  upon  any  list. 

With  regard  to  boroughs,  the  list  of  voters  is  made  out  by  the 
overseers.  Persons,  however,  may  be  omitted  from  that  list^  and 
they  are  to  give  notice  of  their  claim,  whereupon  the  overseers 
are  to  make  out  a  list  of  such  claimants.  There  would,  therefore, 
be  the  general  list  of  voters  made  out  by  the  overseers,  and  the 
list  of  such  claimants.  With  regard  to  lodgers,  there  are  lodgers 
who  assert  that  they  were  on  the  list  of  the  year  before.  They 
axe  to  make  a  claim  which  states  that  they  were  on  tlie  list  of 
voters  for  the  borough  the  year  before  in  respect  of  the  same 
lodgings.  The  names  of  those  persons  are,  by  s.  22  of  this  Act 
of  1878,  put  in  a  list  by  the  overseers,  and  that  list  is  to  be 
K^vised  by  the  revising  barrister,  but  subject  to  this  stipulation 
(brought  into  s.  22  by  reference  to  the  former  registration  Acts), 
that  anybody  who  objects  to  them  must  give  them  notice  of 
objection  before  the  list  comes  before  the  revising  barrister. 
Therefore,  with  regard  to  that  list^  the  revising  barrister  has  to 
revise  it,  and  if  no  notice  of  objection  has  been  given,  he  is 
to  allow  the  names  of  such  lodgers  to  be  in  the  list  of  voters  from 
which  the  town  clerk  makes  out  the  register.  With  regard  to 
persons  who  daim  as  lodgers,  but  who  were  not  on  the  list  of  the 
former  year,  their  mode  of  claiming  is  not  determined  by  the 
statute  of  1878  at  all ;  but  by  s.  80  of  the  Act  of  1867.  They 
are  to  send  in  their  daims  to  be  registered  as  lodgers,  and  thero- 
upon  the  overseers  are  to  make  out  a  list  of  such  claimants,  and 
all  such  claimants  are  bound  to  support  and  make  out  their 
claims  before  the  revising  barrister,  and  as  it  seems  to  me  any 
voter  on  the  list  has  a  right,  according  to  s.  89  of  the  Begistration 
Act,  1843,  introduced  into  the  process  of  revision  by  s.  30  of  the  Act 
of  1867,  then  and  there  to  contest  the  claim,  and  if  the  claimant 
makes  out  a  prim&  facie  case,  to  answer  it  by  evidence.  It  is  true, 
it  is  said,  that  the  person  so  opposing  must  then  and  there  give  a 
notice  in  writing  to  the  revising  barrister  of  his  intention  to  oppose. 
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1881  bat  every  reyising  barrister  knows  that  the  writing  is  a  form 
KuTH  which  is  never  in  practice  insisted  upon.  Therefore  it  comes  to 
TAHPinr.  ^^^  ^^^^  ^^y  voter  on  the  list  may  object  that  the  claimant  has 
not  made  out  his  claim,  and  if  he  has  made  out  a  prim&  facie 
case  may  answer  it.  There  is  nothing  in  the  statute  of  1878 
which  gets  rid  of  that  obligation ;  therefore,  to  my  mind,  the 
new  Jodger  claimant,  as  he  may  be  called,  is  bound  to  make 
out  his  claim,  although  there  has  been  no  notice  of  objection 
to  it 

Then  how  is  this  s.  23  to  be  applied.  It  applies  most  certainly 
to  the  lodger  claimants  who  have  been  on  the  register  before, 
and  when  notice  of  objection  has  been  given  to  them  they 
have  only  to  put  in  their  declaration,  which  is  primfi  fieLoie 
evidence  of  their  qualification,  and  the  person  objecting  to  them 
will  have  to  meet  that  prim&  facie  case.  Does  it  apply  to 
a  new  lodger  claimant?  The  words  of  the  section  are  as  large  as 
they  can  be.  ''In  the  case  of  a  person  claiming  to  vote  as  a 
lodger,**  that  comprises  the  new  lodger  claimant,  ''the  declaration 
annexed  to  the  notice  of  claim  shall  for  the  purpose  of  revision  "— * 
his  daim  is  there  for  the  purpose  of  revision — therefore  in  terms 
this  section  applies  to  him  as  much  as  it  does  to  the  other  lodger 
claimant,  and  the  declaration  is  to  be  received  as  primfi  facie 
evidence  of  his  claim.  If  he,  or  anybody  for  him,  is  present 
at  the  revision,  the  section,  to  my  mind,  presents  no  difficulty  at 
alL  What  struck  me  as  a  difficulty  was  whether  he  must  be 
present  or  somebody  must  be  present  for  him,  but  I  think  that 
only  applies  to  the  question  of  evidence.  I  think  he  still  is 
bound  to  make  out  his  claim  under  s.  30  of  the  Act  of  1867,  and 
supposing  he  should  not  be  there  himself  and  no  one  should  be 
there  for  him,  it  seems  to  me  that  it  would  be  the  duty  of  the 
overseers  at  once  to  point  to  this  declaration,  and  if  the  overseers 
should  not  be  present  it  would  be  the  duty  of  the  revising  barrister 
to  take  notice  of  there  being  a  claim  and  declaration  by  the  lodger 
claimant,  and  that  that  declaration  is  primfi  facie  evidence  of  bis 
qualification,  and  consequently  it  would  be  the  duty  of  the  revising 
barrister  to  allow  the  claim  unless  there  should  be  somebody 
there  who  can  shew  that  the  claim  is  wrong.  If  there  should  be 
somebody  there  who  can  shew  that  the  claim  is  wrong,  then  it 
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would  be  the  misfortune  or  the  negligence  of  the  claimant  if  he       1881 
were  not  there,  or  had  nobody  there  to  support  his  case.  Kiratt 

Therefore  it  comes  to  this,  that  no  previous  notice  of  objection  xaic^lik. 
need  be  given.  The  new  lodger  claimant  is  bound  to  support  his 
claim.  His  claim  may  be  answered,  and  if  he  is  not  there  it  is  his 
own  fault.  Therefore  the  Act  of  Parliament  does  not  work  the 
hardship  against  him  which  at  one. time  suggested  itself  to  my 
mind.  It  seems  to  me  that  the  words  of  the  23rd  section  are 
applicable  and  apply  equally  to  the  case  of  a  lodger  claimant  who 
alleges  he  was  on  the  old  register  as  to  the  case  of  one  who  is 
claiming  for  the  first  time. 

CoTTOK,  L.J.  I  am  of  opinion  that  the  judgment  appealed 
from  was  right,  and  must  be  a£Srmed.  The  question  is  as  to  the 
construction  of  s.  23  of  the  Begistration  Act  of  1878.  It  has  been 
conceded,  and  could  not  be  contested,  that  the  construction  put 
upon  it  by  the  Court  below  was  in  accordance  with  the  terms  of 
the  section  taken  by  itself.  Is  there  any  other  section  in  this 
Act  which  restricts  the  meaning  and  operation  of  that  section  ? 
None  has  been  pointed  out,  and  in  my  opinion  there  is  none. 
Then  is  there  such  a  manifest  inconvenience  in  applying  this 
section  to  the  case  of  lodgers  claiming  for  the  first  time  as  to 
render  it  right  to  restrict  its  meaning  ?  It  simply  does  this^  as  I 
read  it,  it  makes  this  declaration  prima  facie  evidence  of  the 
qualification  of  the  lodger  claimant  when  otherwise  the  onus 
would  have  been  on  him  to  support  his  claim  when  made  for  the 
first  time.  That  is  the  construction  put  upon  it  by  the  C!ourt 
below,  and  there  is  no  manifest  inconvenience,  I  think,  in  giving 
it  that  construction. 

It  may  possibly  place  the  lodger  claimant  in  a  somewhat  better 
position  than  others,  but  it  is  not  on  that  ground  for  us  to  say  he 
is  not  entitled  to  the  benefit  of  the  enactment.  In  my  opinion 
the  section  applies  to  a  declaration  made  by  a  lodger  claiming  for 
the  first  time  as  well  as  to  lodgers  who  have  been  already  on  the 
register. 

LiNDLET,  L.J.  I  am  of  the  same  opinion.  In  order  to  under- 
stand the  23rd  section  it  appears  to  me  only  to  be  necessary 
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1881  to  look  at  it  and  s.  25,  and  the  form  of  the  lodger  claim  in 
NuCT  ^^^  schedule  to  No.  2.  These  appear  to  me  to  be  perfectly 
TAmjs  coi^istenty  and  there  is  no  escape  from  their  obyious  meaning,  and 
the  application  of  the  declaration  to  all  lodger  claimants.  It  is 
said  we  ought  to  restrict  the  general  language  of  the  enactment 
because  of  the  inconvenience  or  hardship  which  may  arise  to 
lodgers  who,  if  they  act  on  the  faith  of  it,  may  be  met  by  some 
objection  or  some  evidence  which  it  would  be  necessary  to  rebut, 
without  having  had  any  notice.  VThether  that  is  so  or  not  prac- 
tically, I  think,  it  is  better  and  more  convenient  to  the  lodgers  that 
they  should  be  able  to  act  upon  their  declaration  being  taken  as 
prima  facie  evidence  and  run  the  risk  of  any  unforseen  objection, 
than  that  they  should  have  to  attend  the  court  of  the  revising 
barrister  to  support  their  claims.  There  is  absolutely  no  reason 
for  cutting  down  the  general  language  of  the  section,  and  upon 
that  general  language  the  Ciourt  below  acted,  and,  I  think, 
rightly. 

The  appeal,  therefore,  ought  to  be  dismissed. 

Appeal  dismisaed.  (1) 

Solicitor  for  appellant :  E.  J.  Ives. 
Solicitor  for  respondent :  O.  8.  Joseph. 

(1)  On  the  application  of  Bompas,  ment  of  the  costs  of  the  appeal  by  the 
Q.G.,  the  Court  made  an  order  tinder  town  clerk,  who  had  been  named  as 
8. 38  of  41  &  42  Vict.  c.  26  for  the  pay-     respondent 

W.P. 
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ADAMS,  Appellaht  ;  BOSTOOK,  Rk8P0Ndbkt.  ^^^ 

Nop.  23, 

ParOameni^Borough  Vote-^Noiice  of  Obfedion-'Omissum  of  Place  of  Ahode 

of  Ohjedor^Mistake-'Powar  of  Amendment —  ^tl  A  42  Vict.  e.  26,  «.  28, 
sttft-ff.2. 


An  objector  described  himself  in  the  notice  of  objection  as  '*  on  the  list  of 
parliamentary  voters  for  the  parish  of  H.,"  bat  omitted  to  insert  his  place  of  abode. 
He  was  a  solicitor  practising  at  H.,  was  clerk  to  the  magistrates' and  coroner,  and 
had  resided  at  H.  all  his  life.  It  was  admitted  that  the  insertion  of  the  words  '^of 
H."  would  have  sufficiently  described  the  objector's  place  of  abode,  and  the 
revising  barrister  found  as  a  fact  that  no  one  had  been  misled  or  deceived  by  the 
omission : — 

EM^  that  under  the  circumstances  the  omission  was  a  **  mistake  "  within  the 
meaning  of  41  &  42  Vict,  a  26,  s.  28,  sub-s.  2,  which  the  revising  barrister  had 
power  to  amend. 

Appeal  from  the  reyising  barrister  for  the  borough  of  Horsham. 

Arthur  Beid  Bostock  objected  to  the  name  of  Frend  Adams 
being  retained  on  the  list  of  voters ;  the  notice  of  objection  was  as 
follows : — 

^' To  Mr.  Frend  Adams.* 

"  I  hereby  give  yon  notice  that  I  object  to  yonr  name  being 
retained  on  the  list  of  persons  entitled  to  vote  at  the  election  of 
A  member  to  serve  in  Parliament  for  the  Parliamentary  Borough 
of  Horsham,  on  the  following  grounds,  viz.,  *  That  you  have  not 
occupied  twelve  months  to  July  15th.' 

"*  Dated  this  25th  day  of  Aug.,  1881, 

(Signed)        '*  Arthur  Beid  Bostock, 
''  On  the  list  of  parliamentary  voters  for  the 
''  Parish  of  Horsham. 
''Mr.  Frend  Adams, 
«  Horsham." 

Frend  Adams  objected  that  the  notice  of  objection  was  invalid 
as  it  did  not  state  the  place  of  abode  of  the  objector,  and  that  it 
could  not  be  amended. 

The  borongh  of  Horsham  comprises  the  greater  part  of  the 
parish  of  Horsham,  and  is  wholly  contained  in  it,  and  in  every 
instance  in  which  the  residence  of  the  voter  was  within  the  parish 
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1881       of  Horsham  his  place  of  abode  was  described  as  *^  Horsham  "  only 

Adams      in  the  list  of  voters. 

j^J^  The  abode  of  Arthur  Beid  Bostock,  the  objector,  was  described 
in  the  list  of  voters  as  **  Horsham  ";  there  was  no  other  person  of 
the  same  name  on  the  list  of  voters,  and  it  was  admitted  that  if 
he  had  inserted  in  the  notice  of  objection  the  words  ''of  Horsham  " 
the  notice  of  objection  would  have  been  valid. 

The  objector  was  a  solicitor  practising  at  Horsham,  and  held  the 
o£Soes  of  clerk  to  the  magistrates  and  coroner ;  he  had  resided  in  the 
parish  all  his  life  and  was  well  known.  The  names  of  other  thirteen 
persons  were  objected  to  by  him,  and  the  validity  of  the  notioes  of 
objection  depended  on  the  decision  in  this  case.  There  was  no 
evidence  that  any  of  the  persons  objected  to  was  misled  or  deceived 
by  the  omission,  and  the  revising  barrister  held  as  a  fact  that  none 
of  them  were  so  misled  or  deceived.  The  revising  barrister  held 
that  the  omission  was  a  "  mistake "  within  sub-s.  2  of  41  &  42 
Vict  c.  26,  B.  28  (1),  and  corrected  the  mistake  by  inserting  the 
words  "  of  Horsham  "  in  the  notice  of  objection.  It  being  admitted 
that  if  the  omission  was  one  that  was  capable  of  amendment  the 
votes  must  be  expunged,  they  were  accordingly  expunged  by  the 
revising  barrister. 

BompoBf  Q.C7.,  for  the  appellant.  The  question  turns  on  the 
meaning  of  the  words  ''  may  correct  any  mistake  "  in  41  &  42 
Viet,  a  26,  s.  28,  sub-s.  2.  ''Mistake  "  does  not  include  "omis- 
sion." By  6  &  7  Vict.  c.  18.  s.  40,  any  mistake  proved  to  have 
been  made  in  any  list  was  capable  of  amendment,  and  by  &  101 
of  the  same  Act  no  misnomer  or  inaccurate  description  was  to 
vitiate  a  daim  or  objection.  The  provision  in  the  Act  of  1878  was 
substituted  for  the  40th  section  of  6  &  7  Yict.  c.  18. 
[Dekmak,  J.,  referred  to  Pickard  v.  Baylia  (2).] 
There  the  revising  barrister  refused  to  amend,  and  it  was  held 
that  he  was  not  wrong,  as  he  was  not  bound  to  do  so.  The  forms 
in  the  schedule  to  the  Act  of  1878  are  by  s.  8  made  part  of  the 
Act,  and  Form  L  shews  that  in  a  notice  of  objection  the  objector's 

(1)  By  41  &  42  Yict.  a  26,  s.  28,      to  him  to  have  been  made  in  any 
sub-s.  2,  a  revising    barrister  **  may      claim  or  notice  of  objection." 
correct  any  mistake  which  is  proved         (2)  5  G.  P.  D.  235. 


V. 
BOSTOOK. 
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place  of  abode  should  be  given.  The  place  of  abode  is  an  issi 
essential  part  of  the  notice  of  objection :  WooUett  t.  Davis  (1) ; " 
in  that  case  V7ilde,  G.J.|  says,  in  a  considered  judgment,  **  The 
legislature  plainly  intended  that  the  notice  to  be  given  should 
therein  set  forth  all  the  requisite  particulars  to  inform  the  party 
to  whom  the  notice  was  to  be  given  of  the  place  of  abode  of  the 
objector."  The  word  ''  mistake  "  should  be  interpreted  literally ; 
otherwise  all  the  sub-sections  of  s.  28|  except  the  first,  would  be 
unnecessary.  A  *'  mistake  "  is  where  a  person  intending  to  put 
down  one  thing  puts  down  another :  Luckett  v.  Knowles  (2) ;  Bendle 
v.  Watson  (3) ;  Pieikard  v.  Baylis  (4) ;  it  must  be  a  mistake  in 
the  notice  itself,  not  a  mere  error  of  the  person  giving  the  notice. 
[He  also  cited  Battard  v.  Bobins.  (5)] 

A  L.  Smith  {J.  F.  Clerk,  with  him),  for  the  respondent.  An 
omission  is  a  mistake  amendable  under  sub-s.  2  of  41  &  42  Vict, 
c.  26,  s.  28:  James  v.  Hotcarth  (6);  in  that  case  Lindley,  J., 
expressly  says,  **  An  omission  is  as  much  a  mistake  as  the  putting 
in  something  which  ought  not  to  be  inserted."  [He  was  stopped 
by  the  Court] 

Denman,  J.  I  think  that  the  revising  barrister  was  right  in 
making  the  amendment,  and  that  this  appeal  must  be  dismissed. 
I  have  no  doubt  that  the  power  of  amendment  conferred  by  the 
Act  of  1878  was  intended  to  include  so  slight  and  unimportant  a 
matter.  In  this  case  the  objector  was  well  known  in  Horsham  and 
held  several  oflScial  positions  there ;  there  was  no  other  person  of 
the  same  name  on  the  parUamentary  list  of  voters;  and  in  his 
notice  of  objection  he  only  omitted  that  which  it  is  apparent  from 
the  italics  in  the  form  in  the  schedule  to  the  Act  may  be  omitted. 
Besides,  it  has  been  found  as  a  fact  by  the  revising  barrister  that 
no  one  was  misled  or  deceived  by  the  omission.  If  there  is  any 
conflict  between  the  older  cases  and  James  v.  HouHirth  (6),  I 
ahould  hold  that  the  former  have  been  overruled  by  the  latter. 

BovTEN,  J.    I  am  of  the  same  opinion.    It  is  not  necessary  for 

(1)  4  0.  B.  116.  (4)  6  a  P.  D.  236. 

(2)  2  0.  B.  187.  (6)  3  C.  P.  D.  92. 
(S)  Law  Bop.  7  C.  P.  163.                          (6)  6  0.  P.  D.  226. 
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1881        us  to  decide  that  every  omission  of  the  address  in  the  notice  of 
Adams      objection  is  a  mistake  which  may  be  amended ;  we  only  say  that 
B08TOC5K.     wilder  the  circumstances  the  revisisg  barrister  was  not  wrong  in 
thinking  that  he  had  power  to  amend.    Had  I  been  in  his  place, 
I  should  have  been  inclined  to  exercise  my  discretion  as  to  amend- 
ment in  the  same  way. 

Appeal  dismissed  with  costs. 

Solicitor  for  appellant :  Charlton. 

Solicitors  for  respondent :  Bobinson,  Preston^  dc  Stow. 

J.  S. 


IMc.  8.  [IN  THE  COURT  OP  APPEAL.] 

Ex  PABTB  EDWARDS. 

SciicUor  and  Client — LiabUUy  of  Town  Agent  of  Country  Solicitor  to  pay  to 
Client  amount  of  Debt  received  in  an  Action-^ Summary  Jurisdiction  of  the 
Court, 

The  town  agent  of  the  solicitor  of  the  plaintiff,  in  an  action  in  which  judgment 
had  been  recovered  for  a  debt,  refused  to  pay  over  to  the  plaintiff  the  amount  of 
the  debt  which  had  been  received  by  him  from  the  sheriff  under  a  writ  of  fi.  fik» 
.on  the  ground  that  he  was  entitled  to  retain  such  amount  for  a  debt  due  to  him 
from  the  country  solicitor  of  equal  amount. 

The  country  solicitor  had  no  lien  on  such  amount  against  his  client^  the 
plaintiff: — 

ffdd^  affirming  the  decision  of  the  Queen's  Bench  Division,  that  the  Court  in 
the  exercise  of  its  summary  jurisdiction  over  its  own  officers  would  order  the 
town  agent  to  pay  over  the  amount  of  the  debt  to  the  plaintiff. 

In  such  a  case  the  Court  will  exercise  its  summary  jurisdiction,  although  there 
be  no  fraud  imputed  to  the  town  agent. 

The  Qneen*s  Bench  Division,  in  the  exercise  of  its  summary 
jurisdiction  over  its  own  officers,  ordered  Mr.  Johnson,  a  solicitor, 
(who  had  acted  as  the  town  agent  of  Mr.  Eaynes,  the  country  soli* 
citor,  in  an  action  brought  by  a  Miss  Edwards  against  a  Mr. 
Whitwell,  and  in  which  she  had  recovered  judgment),  to  pay  over 
the  amount  of  the  debt  received  by  Johnson  from  the  sheriff  of 
Essex,  under  a  &  fa.  issued  on  such  judgment,  and  which  Johnson 
refused  to  pay  to  her,  as  he  claimed  a  right  to  retain  it  against 
what  was  due  to  him  from  Baynes,  on  the  general  account  between 
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them.    Baynes  had  no  right  of  lien  against  Miss  Edwards/ and       1881 
he  joined  with  her  in  the  aflSdayits  which  were  now  made  in    BxpABnT 
support  of  the  application  on  which  the  order  was  made.    The    ^^^*^- 
case  is  reported  (1)  where  the  fitcts  are  fully  stated  in  the 
judgment  of  the  Court. 

Mr.  Johnson  appealed  from  such  order. 

Tatloeh^  for  the  appellant.  Johnson  was  employed  by  Baynes 
as  his  London  agent,  to  bring  the  action  for  Miss  Edwards.  The 
contract  of  employment  was  between  Baynes  and  Johnson,  and 
there  was  no  pririty  between  the  latter  and  Miss  Edwards,  and 
therefore  she  could  not  have  sued  Johnson  for  the  money  which 
ha  had  received  as  the  solicitor  and  town  agent  in  the  action : 
Bobbins  v.  Fenndl.  (2) 

The  case  of  the  New  Zealand  and  Australian  Land  Company 
T.  Watson  (3)  also  shews  that  where  there  is  no  such  privity  of 
contract  between  the  principal  and  the  sub-agent  the  action 
cannot  be  maintained.  Besides,  a  London  agent  of  a  country 
solicitor  is  not  the  sub-agent  of  the  client — although  the  Court 
has  sometimes  interfered  summarily  in  the  case  of  a  solicitor, 
inasmuch  as  he  is  an  ofiScer  of  the  Court,  it  has  never  done  so, 
except  where  there  has  been  some  fraud  or  misconduct  on  his 
part,  or  the  money  has  been  received  by  him  improperly,  as  in 
Bobbins  v.  Eeaih.  (4)  The  case  of  Hanky  v.  Cassam  (5)  was 
relied  on  in  support  of  the  applicant  Miss  Edwards,  but  Bobbins 
T.  Heath  (4)  was  decided  after  that  case,  and  the  decision  of 
BMins  V.  Heath  (4)  was  on  the  ground  that  the  money  had  been 
improperly  received  in  that  case  by  the  town  agent.  That  is 
not  so  in  the  present  case,  for  here  he  had  authority  to  receive 
it.  The  case  of  In  re  Lord  (6)  is  an  express  authority  that  the 
Court  will  not  exercise  its  summary  jurisdiction  over  an  officer 
unless  in  a  case  of  palpable  fraud :  Ex  parte  Jones  (7),  and  Oray 
T.  Eirby  (8)  shew  that  the  country  solicitor  and  not  the  London 
agent  is  liable  to  the  client. 

(1)  7  Q.  B.  D.  155^  (5)  10  L.  T.  189. 

(2)  11  Q.  B.  D.  248.  (6)  2  Scott,  131. 

(3)  7  Q.  B.  D.  374.  (7)  2  Dowl.  161. 

(4)  11  Q.  B.  267,.n.  (8)  2  Dowl.  601. 

T2  2 
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1881  Dodd,  appeared  for  Miss  Edwards,  bnt  was  not  called  upon. 

Ex  PARTE 

Edwabdb.        Jksskl,  M.E.    I  am  of  opinion  that  this  appeal  cannot  be  sus- 
tained and  that  it  ought  never  to  haye  been  brought.    In  this 
case  the  town  agent  of  the  country  solicitor  receives  in  the  action 
the  debt  for  which  the  action  was  brought  and  which  is  money 
due  to  the  plaintiff.    The  plaintiff  owes  nothing  to  the  country 
solicitor,  so  she  is  entitled  to  receive  the  debt,  but  the  town  agent 
refuses  to  pay  it  either  to  her  or  to  the  country  solicitor,  because 
he  says  that  the  country  solicitor  owes  him  more  than  the  amount 
of  such  money.  The  first  question  is  whether  the  town  agent  is  so 
entitled  to  keep  the  plaintiff's  money,  and  if  he  is  not  so  entitled, 
the  next  question  is  whether  the  Court  has  summary  jurisdiction 
over  him  to  order  him  to  pay  it  over  to  the  plaintiff.    Now  I 
think  it  quite  dear  that  the  town  agent  cannot  retain  this  money, 
and  I  think  it  equally  clear  that  an  order  can  be  made  under  the 
summary  jurisdiction  of  the  Court  that  he  should  pay  it  over  to 
the  plaintiff.    The  town  agent  simply  received  the  money  as  the 
^oUcitor  in  the  action,  and  when  he  had  so  received  it  his  duty 
•was  to  pay  it  to  the  country  solicitor,  and  he  had  no  right  what- 
ever to  retain  money  which  he  knew  belonged  to  the  plaintiff, 
unless  the  country  solicitor  had  a  lien  upon  it  for  a  greater 
^amount.    I  thought  that  this  was  dear ;  it  is  in  accordance  with 
what  has  been  the  constant  practice  in  equity,  and  I  am  glad  to 
find  both  from  EdtUey  v.  Casaam  (I)  and  from  what  the  Master 
has  reported,  that  it  is  a  practice  which  has  prevailed  throughout 
the  profession.    Then  as  regards  the  summary  jurisdiction  of  the 
Court,  I  never  heard  the  suggestion  which  has  been  made  that 
such  jurisdiction  should  only  be  exercised  where  the  solidtor  has 
been  guilty  of  fraud.    The  very  point  was  decided  in  Hantey  v. 
Oassam.  (1)    There  there  was  an  application  that  an  attorney  who 
was  the  London  agent  of  a  country  solidtor,  should  pay  to  the 
plaintiff  in  the  cause  the  amount  of  a  debt  he  had  received  in  the 
action.    There  was  no  suggestion  of  any  fraud  and  yet  the  Court 
of  Exchequer  granted  the  application.    If  authority  were  wanted, 
there  it  is,  and  certainly  it  is  as  much  for  the  benefit  of  the  soli- 
citor as  it  is  for  the  public  that  there  should  be  this  summary 

(1)  10  L.  T.  189. 
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jurisdiction,  by  which  he  is  relieved  from  the  expense  of  an        ^33^ 

action.    It  having  been  decided  that  the  jurisdiction  is  a  general  "3- 

one  and  \vithont  limitation,  it  is  clear  that  this  appeal  cannot  be    Edwabds. 
supported  and  it  must  therefore  be  dismissed. 

Bbett,  L.  J.  I  am  of  the  same  opinion,  and  I  think  that  there 
was  no  colour  for  this  appeal.  This  is  a  case  in  which  the  London 
agent  of  the  country  solicitor,  by  virtue  of  his  authority  as  such, 
proceeded  to  execution  in  the  action  and  obtained  thereby  pay« 
ment  of  the  debt  and  costs  for  which  the  action  was  brought.  An 
application  was  then  made  in  the  ordinary  form  that  he  should 
answer  the  matters  in  an  a£Sdavit  and  pay  over  the  amount  of  the 
debt  to  the  plaintiff.  The  country  solicitor  had  not  any  lien,  but 
the  town  agent  assumed  a  right  to  retain  the  money  as  against 
what  was  due  to  him  on  the  general  account  between  him  and 
the  country  solicitor.  The  question  is  whether  the  Court  in  tho 
exercise  of  its  summary  jurisdiction  can  in  such  a  case  order  the 
town  agent  to  pay  this  money  to  the  plaintiff.  It  is  urged  that 
it  cannot  do  so,  because  there  is  no  priority  between  the  town 
agent  and  the  plaintiff,  nor  any  relation  between  them  of  principal 
and  agent.  Granting  this,  I  do  not  think  it  follows  that  therefore 
the  Court  cannot  exercise  its  summary  jurisdiction  over  a  solicitor 
who  is  an  officer  of  the  Court.  It  has  been  laid  down  by  so  great 
an  authority  as  Lord  Tenterden,  in  Ex  parte  Bayley  (1)  *^  that  the 
Court  exercises  a  jurisdiction  over  attornies,  and  that  it  is  to  be 
exercised  according  to  law  and  conscience,  and  not  by  any  techni- 
cal rules."  It  is  argued  however,  that  the  Court  would  not  exer- 
cise its  jurisdiction  in  such  a  case  as  the  present  because  there 
was  no  fraud.  I  agree  in  thinking  that  the  town  agent  had  no 
fraudulent  mind  in  acting  as  he  did,  but  the  Court,  however,  in 
my  opinion,  exercised  its  jurisdiction,  even  where  there  is  no  fraud. 
The  case  of  In  re  Lord  (2)  has  been  relied  on  as  an  authority  that 
the  Court  will  not  exercise  its  summary  jurisdiction  over  one  who 
is  an  officer  of  that  Court,  unless  in  a  case  of  palpable  fraud ;  but 
what  was  meant  by  the  decision  in  that  case  was  that,  where  such 
jurisdiction  was  sought  for  by  an  applicant  on  account  of  an  alleged 
fraud,  the  Court  would  not  act,  unless  a  case  of  such  fraud  was 

(1)  9  B.  &  C.  691.  (2)  2  Scott,  131. 
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1881  clearly  made  oat.  That  case,  therefore^  does  not  apply,  and  there 
Ex  PARTE  is  no  decision  or  authority  that  the  Court  will  not  summarily 
Edwabdb.  i2iterfere  in  a  case  of  this  kind,  unless  there  be  shewn  to  be  some 
fraud.  It  would,  I  think,  be  contrary  to  law  and  conscience 
to  allow  the  solicitor,  who  had  received  money  in  an  action  which 
he  knew  to  be  the  plaintiff's,  to  pay  out  of  that  money  a  debt 
which  was  due  from  some  one  else.  I  should  haye  thought  that 
no  reported  case  was  needed  in  support  of  this,  but  the  case  of 
Hartley  v.  Cassam  (1)  is  an  authority  in  point,  and  that  case  was 
referred  to  and  acted  on  by  the  Court  of  Queen's  Bench  in  Bchbins 
y.  Heath.  (2) 

Cotton,  L.  J.  There  are  two  questions  raised  in  this  case.  The 
first  is  whether  Mr.  Johnson,  the  town  agent,  had  any  right  to  retain 
this  money  in  order  to  satisfy  a  debt  due  to  him  from  the  country 
soUcitor ;  and  the  second  is  whether  it  can  be  recoyered  by  Miss 
Edwards  by  this  kind  of  summary  application.  I  am  of  opinion 
that  the  practice  is  against  the  appellant  on  both  points.  I  agree 
with  Brett)  L.J.,  that  there  is  no  imputation  of  fraud ;  but  I  think 
that  when  Mr.  Johnson  receiyed  this  money  he  receiyed  it  as  the 
solicitor  in  the  action,  and  that  therefore  when  he  seeks  to  apply 
it,  not  in  payment  to  the  plaintiff,  but  to  satisfy  a  debt  due  to  him- 
self, the  Court  has  jurisdiction  to  interfere  summarily  to  prevent 
this  being  done.  There  is  no  ground  for  saying  that  Mr.  Baynes, 
the  country  solicitor,  has  any  lien  or  right  to  the  money,  for  he 
has  joined  in  the  affidavits  made  in  support  of  Miss  Edwards's 
application. 

Appeal  ddmUised. 

Solicitor  for  appellant :  Johnson. 

Solicitor  for  Miss  Edwards :  John  W.  Sykes^ 

(1)  10  L.  T.  189.  (2)  11  Q.  B.  257,  n. 

W.  P. 
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THE  QUEEN  v.  SLATOB.  1881 

Perfuty — Evidence— Indictment — Information — Corrupt  Practices  Prevention  _  _'  ^' 
Act,  1863  (26  ifc  27  Vict.  e.  29),  ».  7. 

By  8.  7  of  the  Gorrai)t  Practices  Prevention  Act,  1863,  no  person  sum- 
moned as  a  ^witness  before  any  oommissioiiers  appointed  under  the  Gornipt 
Practices  Acts  shall  be  excused  from  answering  any  question  relating  to  corrupt 
practices  forming  the  subject  of  inquiry  on  the  ground  that  the  answer  would 
tend  to  criminate  himSielf,  '*  provided  that  no  statement  made  by  any  person  in 
answer  to  any  question  put  by  or  before  such  commissioners  shall,  except  in 
cases  of  indictments  for  perjury,  be  admissible  in  evidence  in  any  proceeding 
civil  or  criminal :  '* — 

Edd,  that  the  exception  in  the  proviso  did  not  apply  to  an  ex  officio 
information  by  the  Attorney-General  for  perjury. 

Abqithsht  of  rule  for  a  Dew  trial. 

The  defendant  was  tried  at  tlie  Lincoln  Summer  Assizes,  1881, 
upon  an  information  by  the  Attorney-General  in  the  Queen's 
Bench  Division  for  perjury  alleged  to  have  been  committed  before 
commissioners,  appointed  under  15  &  16  Yict.  c.  67,  to  inquire 
into  the  existence  of  corrupt  practices  at  parliamentary  elections 
in  the  borough  of  Boston. 

The  defendant  having  been  summoned  before  the  commis- 
sioners as  a  witness,  in  answer  to  questions  put  by  them,  swore 
that  he  had  not  spent  any  money  in  bribery,  nor  had  he  given 
any  money  to  persons  to  be  expended  for  the  purpose  of  bribery, 
at  the  last  election  of  members  of  parliament  for  the  borough. 

Subsequently  the  defendant  admitted  in  answer  to  questions 
by  the  commissioners  that  his  former  answers  were  untrue,  and 
gave  particulars  of  various  sums  which  he  had  expended  in 
bribery. 

At  the  trial  the  defendant's  answers  before  the  commissioners 
were  put  in  evidence  in  support  of  the  charge  of  perjury,  and  the 
defendant  was  convicted. 

A  rule  nisi  for  a  new  trial  was  obtained  by  the  defendant  in 
the  Queen's  Bench  Division,  on  the  ground  that  his  admissions 
before  the  commissioners  were  not  admissible  in  evidence,  *^by 
reason  of  the  statute  26  &  27  Yict.  c.  29,  operating  by  way  of 
inducement  and  threat  to  induce  and  compel  the  said  defendant 
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1881       to  make  such  admissions,  and  also  because  snch  admissions  were 
Tbb  QuBur  obtained   by  inducements  and   threats  held    out  to  the   said 
Slatob.      defendant  by  the  commissioners." 

The  questions  raised  on  this  rule  were  fully  argued,  and  the 
Court  took  time  to  consider  their  judgment.  Subsequently  the 
Court  desired  counsel  for  the  Crown  and  for  the  defendant  to  re- 
argue the  case  on  the  question  of  whether  or  not  the  exception  to 
the  last  proviso  in  s.  7  of  26  &  27  Vict.  c.  29  (1)  applied  to  the 
case  of  an  information  by  the  Attorney-General. 

Sir  F.  HerseheU,  8.G.  (Sir  H.  James,  A.Q.,  and  A.  L.  SrnHh, 
with  him),  accordingly  shewed  cause.  The  exception  in  the 
proviso  at  the  end  of  s.  7  of  the  Corrupt  Practices  Prevention 
Act,  1868,  applies  to  an  information  by  the  Attorney  General. 
The  word  '^ indictment"  should  be  construed,  not  in  the  technical 
sense  of  an  accusation  by  bill  found  by  a  grand  jury,  but  in  the 
popular  sense  of  '^  criminal  proceedings."  The  object  of  the 
legislature  was  clearly  to  afford  the  fullest  possible  protection  to 
witnesses  summoned  before  the  commissioners,  but  only  in  the 

(1)  By  s.  7  of  the  26  &  27  Yici.  against  such  witDess  for  any  offoDo^ 

c.  29,  no  person  who  is  called  as  a  wit-  under  the  Corrapt  Practices  Preven- 

ness   before    any  commissioners,  ap-  tion  Acts,  or  for  which  he  might  have 

pointed  under  the  15  ft  16  Vict.  c.  67,  been  prosecuted  or  proceeded  against 

to  inquire  into  coirupt  practices  at  under  such  Acts  committed  by  him 

elections,  shall  be  excused  from  answer-  previously  to  the  time  of  his  giving  hia 

ing  any  question  relating  to  corrupt  evidence,  and  at  or  in  relation  to  the 

practices  at  any  election  forming  the  election  concerning  or  in  relation  to 

subject  of  inquiry    by   the  oommis*  which  the  witness  may  have  been  so 

sioners  on  the  ground  that  the  answer  examined,  the  Court  shall,  on  prodac* 

may  criminate  or  tend  to  criminate  tion  and  proof  of  such  certificate,  stay 

himself,  provided  that  where  any  wit-  the  proceedings  in  such  last-mentioned 

ness  shall  answer  every  question  re-  information,  indictment,  or  action,  and 

lating  to  the  matter  aforesaid  which  may  at  its  discretion  award  to  such 

the  commissioners  shall  require  him  to  witness  such  costs  as  he  may  have  been 

answer,  and  the  answer  to  which  may  put  to  in  such  information,  indictment^ 

criminate  or  tend  to  criminate  him  he  or  action*    Provided  that  no  statement 

shall  be  entitled  to  receive  from  the  made  by  any  person  in  answer  to  any 

commissioners  a  certificate  stating  that  question  put  by  or  before  such  ...» 

he  was  so  required  to  answer  and  had  commissioners  shall,  except  in  cases  of 

so  answered.    '*  And  if  any  informa-  indictments  for  perjury,  be  admissible 

tion,  indictment,  or  action  be  at  any  in  evidence  in  any  proceeding  civil  or 

time  thereafter  pending  in  any  Court  or  criminal." 
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e?ent  of  their  having  told  the  trath ;  if  the  witness  has  given        1881 
false  evidence  it  was  intended  completely  to  deprive  him  of  pro-   tbb  Qubkk 
tection.    It  is  true  that  the  woi-ds  **  information,  indictment,  or     g^^^^B 
action/'  oconr  in  the  earlier  part  of  the  section,  bat  only  by  way 
of  enumerating  all  the  proceedings  for  offences  under  the  Act. 
In  Beff»  Y.  BiUtie  (1)  the  Court  put  a  beneficial  construction  on 
the  word  **  perjury  "  in  the  section  by  holding  that  it  referred 
only  to  perjury  committed  before  the  commissioners.    The  literal 
meaning  of  ''  indictment "  should  be  departed  from  in  like  manner 
here,  in  order  to  carry  out  the  intention  of  the  l^slature. 

If  the  word  ''indictment^  is  to  be  constraed  literally,  the 
answers  of  a  witness  given  before  the  commissioners  would  not 
be  admissible  as  evidence  in  the  proceedings  for  perjury  before 
justices  which  lead  up  to  an  indictment.  There  is  no  indictment 
till  the  bill  is  found  by  the  grand  jury,  and  there  may  never 
be  one. 

[Dbnuak,  J.  The  words  of  the  section  ''  in  cases  of  indictments 
for  perjury  "  may  well  include  all  proceedings  leading  up  to  the 
preferring  of  an  indictment.] 

That  oonstruction  would  strain  the  words  of  the  section.  If 
the  inherent  right  of  the  Crown  to  inform  in  a  misdemeanour  is 
intended  to  be  taken  away  an  express  enactment  is  surely  required. 
It  is  not  conceivable  that  the  legislature  would  have  carried  out 
such  an  intention  by  the  indirect  process  of  enacting  that  the 
evidence  necessary  to  convict  should  not  be  admissible.  The 
Act  applies  to  Scotland  where  two  modes  of  criminal  procedure 
prevail — **  indictment "  and  criminal  letters.  There  is  no  such 
proceeding  as  a  bill  found  by  a  grand  jury,  and  an  ''  indictment  '* 
is  a  proceeding  by  the  Lord  Advocate,  equivalent  to  an  **  informa- 
tion "  in  this  country.  So  that  if  the  literal  meaning  of  ''  indict- 
ment" in  the  section  is  adhered  to,  the  proviso  would  have  a 
different  and  opposite  operation  in  the  two  countries.  Where 
language  which  has  a  different  technical  meaning  in  England  and 
Scotland  is  found  in  a  statute  applying  to  both  countries,  the 
Court  will,  if  possible,  give  effect  to  the  more  popular  meaning, 
in  order  that  the  operation  of  the  statute  may  be  the  same  in 

(1)  Law  Ke;..  1  C.  C.  R.  248. 
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1881  both :  Lord  Braybrooie  y.  Attorney  Oeneral  (I),  judgment  of  Lord 
Tbs  Quuh  CampbelL 
Slatob.  ^**'  ^-  Cfiffdrd,  Q.C.  (J.  C.  Lawrance,  Q.O.,  and  Duffdale,  with 
him),  supported  the  rule.  There  is  no  popular  meaning  of  the 
word  ''  indictment."  In  England,  at  any  rate,  it  means  but  one 
thing  to  every  one,  i.e.,  a  bill  found  in  the  ordinary  way  by  a 
grand  jury.  Where  it  is  intended  to  include  an  information,  the 
legislature  is  careful  to  say  so  in  express  terms,  as  in  14  &  15 
Vict  c.  100,  8.  30.  The  statute  which  the  Court  have  now  to 
construe  gives  powers  contrary  to  the  usual  course  of  common 
law  to  a  peculiar  tribunal.  Sect.  7  specifies  the  various  forms  of 
procedure — '' information,  indictment,  or  action" — in  which  the 
Court  may  stay  proceedings,  and  in  the  last  pxoviso  mentions 
'^  indictment "  alone.  If  the  words  in  the  exoeption  stood  alone, 
without  any  distinction  appearing  in  the  earlier  part  of  the 
section,  the  Court,  in  construing  an  exception  in  favour  of  the 
liberty  of  the  subject,  could  look  only  to  what  the  legislature  has 
said.  But  a  fortiori  *^  indictment "  should  be  construed  according 
to  its  literal  meaning,  where  in  the  earlier  part  of  the  section  a 
distinction  is  clearly  drawn  between  an  indictment  and  an  infor- 
mation. With  respect  to  the  application  of  the  proviso  to 
Scotland,  it  is  admitted  by  counsel  for  the  Crown  that  there  is  no 
proceeding  by  bill  found  by  a  grand  jury  in  that  country,  and 
that  practically  the  only  mode  by  which  the  offender  could  be 
brought  to  punishment  would  be  by  an  indictment  according  to 
Scotch  law.  It  may  well  be,  therefore,  that  the  legislature  had 
no  reason  to  preserve  any  distinction  between  a  proceeding  by 
indictment  and  any  other  form  of  criminal  procedure  in  Scotland. 

Denmak,  J.  I  am  of  opinion  that  the  rule  must  be  made 
absolute.  It  was  not  until  we  had  begun  to  form  our  judgments 
upon  the  other  questions  that  the  point  now  under  discussion 
suggested  itself  to  a  member  of  the  Court  I  do  not  think  it  is 
advisable,  looking  at  the  course  the  case  has  taken,  to  express 
any  opinion  upon  the  questions  discussed  on  the  former  occasion. 
They  have  now  been  brought  so  fully  and  clearly  before  the 

(1)  9  H.  L.  165. 
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attention  of  the  law  officers  of  tide  Grown,  that  if  any  ground  exists        I88i 
for  thinking  an  amendment  of  the  law  is  required  there  is  the  thk  QnuiT 
fullest  opportunity  for  considering  what,  if  any,  legislation  is     qlItor. 
requisite.    So  far  as  the  present  case  is  ooneemed  our  decision 
upon  the  matter  now  before  us  renders  the  determination  of 
the  other  questions  immaterial  both  to  the  Grown  and  to  the 
defendant. 

The  question  argued  before  us  to-day  turns  entirely  upon  the 
construction  of  a  few  words  in  the  proviso  at  the  end  of  s.  7 
of  26  &  27  Yiot.  a  29.  I  think  the  following  words  of  the 
section  which  occur  before  the  proviso  are  material,  ''and  if  any 
information,  indictment,  or  action ''  be  thereafter  pending,  &o. 

These  words  point  out  three  sorts  of  proceedings,  indictment, 
information,  and  action.  Two  of  them  are  criminal  proceedings, 
and  one  civil,  but  all  three  are  distinct.  They  are  proceedings  for 
offences  under  the  statute,  in  which  offences  perjury  is  not  included, 
so  that  ''information"  there  probably  refers  to  an  information  to 
recover  penalties  before  justices.  Next  comes  the  proviso  upon 
which  the  whoLe  question  turns.  It  occurred  to  my  Brother  Haw- 
kins, and  it  is  now  relied  upon  by  the  defendant's  counsel,  that 
whilst  the  words  of  the  section  are  as  large  as  they  can  be  to 
exclude,  and  rend^  inadmissible  as  evidence  in  any  proceeding, 
civil  or  criminal,  an  answer  given  before  the  Gommissioners,  the 
exception  with  respect  to  perjury  is  limited  to  the  case  of  an 
"  indictment "  for  perjury.  It  is  contended  on  the  other  hand,  for 
the  Grown,  that  the  word  "indictment"  in  the  proviso  must  be 
construed  as  meaning  *' criminal  proceedings."  I  think  there  are 
fatal  objections  to  that  construction.  The  word  has  a  well-known 
legal  meaning.  In  this  country  at  all  events  it  is  defined  in  text 
books,  and  well  understood  by  lawyers  as  being  wholly  different 
from  an  information.  There  are  two  kinds  of  "information" 
applicable  to  peijury — one  being  a  proceeding  by  the  Queen's 
Bench  Division  on  the  relation  of  a  person  who  thinks  he  is 
entitied  to  set  the  extraordinary  power  of  the  Gourt  in  motion — 
the  other  being  the  well-known  proceeding  by  the  Grown  through 
the  Attorney  General.  According  to  English  law,  and  the 
understanding  of  English  lawyers,  an  indictment  is  the  proceed- 
ing correctly  described  in  Gutty's  Griminal  Law  (voL  i.  p.  167), 
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1881  ^     thus  ''  An  indictment  is  defined  to  be  a  written  accusation  of  one 
Tub  Quekn  or  more  persons  of  a  crime  presented  npon  oath  by  a  jury  of 
Slatob.      twelve  or  more  men,  termed  a  grand  jury." 

The  Solicitor-General  argued  that  a  larger  construction  ought 
to  be  given  because  the  statute  applies  to  Scotland  as  well  as 
England,  and  in  Scotland,  though  there  is  a  proceeding  termed 
an  ^'indictment,"  it  difiers  from  the  English  indictment,  and 
more  resembles  the  suit  of  the  Attorney  G-eneral  upon  informa- 
tion. I  think  that  argument  cannot  be  acceded  to — at  any  rate 
to  the  extent  the  Solicitor-General  desires.  His  contention 
would  be  stronger  were  there  no  such  proceeding  as  an  **  indict- 
ment "  in  Scotland.  The  Court  might  then  perhaps  be  inclined 
to  stretch  the  ordinary  meaning  of  the  word  in  order  to  give  the 
proviso  some  application  in  Scotland.  But  it  always  requires 
the  strong  compulsion  of  other  words  jn  an  Act  to  induce  the 
Court  to  alter  the  ordinary  meaning  of  a  well-known  legal  term. 
As  there  is  such  a  proceeding  as  an  '^  indictment  **  in  Scotland, 
I  think  it  is  far  more  in  accordance  with  the  true  construction  of 
the  proviso  to  say  that  it  comtemplates  that  '^  indictment''  with 
respect  to  Scotland,  and  the  well-known  Engb'sh  indictment  with 
respect  to  England,  than  to  say  that  it  means  neither  the  one  nor 
the  other,  but  something  differing  from  either  and  including  both. 
We  should  be  distinctly  legislating  by  importing  words  into  the 
Statute  were  we  to  give  the  proviso  the  construction  the  Solicitor- 
General  contends  for.  Inasmuch,  therefore,  as  the  proceeding 
was  not  by  indictment  in  this  case  the  exception  from  the  general 
words  of  the  proviso  does  not  apply.  It  is  admitted  that  in  that 
case  there  was  no  evidence  to  support  the  prosecution.  This 
being  a  criminal  case  it  seems  we  cannot  enter  judgment  for  the 
defendant,  but  I  think  we  are  bound  to  order  a  new  trial. 

Hawkins,  J.  A  well-defined  distinction  exists  and  has  long 
existed  between  an  indictment  and  an  information.  An  indictment 
is  **  an  accusation  found  by  an  inquest  of  twelve  or  more  upon 
their  oath  "  (Bum's  Justice,  30th  ed.  vol.  8,  p.  2),  whilst  an  infor- 
mation is  a  proceeding  by  the  Attorney  General  of  his  own  motion 
without  the  intervention  of  a  grand  jury. 

S^ct.  7  of  26  &  27  Vict.  c.  29  provides  that  no  person  who  is 
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called  as  a  witness  before  the  commissioners  (who  by  s.  8  of  1881 
15  &  16  Vict.  c.  57  have  power  to  summon  persons  before  them  Thb  Quekh^ 
for  the  purpose  of  eliciting  all  the  information  which  can  be  ^J^i^^ 
given  with  respect  to  corrupt  practices  at  an  election),  shall 
be  excused  from  answering  any  question  relating  to  corrupt 
practices  forming  the  subject  of  inquiry  by  the  commissioners  on 
the  ground  that  the  answer  may  criminate  or  tend  to  criminate 
himself!  The  common  law  privilege  of  a  witness  to  refuse  to 
answer  on  this  ground  is  thus  taken  away,  and  the  section  goes  on 
to  proyide  in  effect  that  where  a  person  answers  truly  the  questions 
put  to  him  he  shall  be  entitled  to  a  certificate  from  the  commis- 
fiionersy  which  shall  be  a  bar  to  any  *'  information,  indictment,  or 
action  "  against  him  for  any  offence  under  the  Corrupt  Practices 
Prevention  Acts,  or  in  relation  to  the  election  with  respect  to  which 
he  shall  be  examined.  Then  comes  the  important  proviso  we 
have  to  construe.  It  is  said  that  we  are  to  construe  **  indictment  '* 
as  though  the  words  ^  criminal  proceedings "  had  been  used.  If 
60  why  should  the  words  at  the  end  of  the  proviso,  *'  in  any  pro- 
ceeding civil  or  criminal,"  have  been  used  ?  It  is  quite  clear  that 
in  using  them  the  legislature  contemplated  other  criminal  proceed- 
ings than  an  indictment.  Having  regard  to  the  well-known  mode 
of  proceeding  by  indictment,  and  to  the  distinction  drawn  by  the 
section  itself,  I  come  to  the  conclusion  that  indictment  must  be 
construed  according  to  the  recognised  ordinary  sense  of  the  word, 
viz.,  as  an  accusation  preferred  by  a  jury  of  twelve  or  more. 
The  very  word  itself  excludes  the  other  meaning  suggested,  viz., 
an  information  by  the  Attorney  General  of  his  own  mere  motion. 
In  view  of  the  fact  that  a  person  summoned  before  the  com- 
missioners is  compelled  to  answer,  I  see  no  reason  for  extend- 
ing the  exception  in  the  proviso  in  the  way  suggested.  The 
Court  can  only  look  to  the  four  corners  of  the  Act,  and  where  the 
legislature  has  in  a  former  part  of  the  same  section  used  the 
words  "  information  or  indictment,*'  shewing  that  the  distinction 
between  the  two  was  borne  in  mind,  and  then  in  the  latter  part 
of  the  section  has  used  **  indictment "  alone,  it  must  be  presumed 
that  an  indictment  as  distinguished  from  an  information  was  there 
meant.  That  is  to  say,  the  legislature  intended  that  answers 
given  by  a  witness  under  pressure  by  the  commissioners  should 
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1881  not  be  nsed  against  him  except  in  the  particular  case  of  an  indict- 
The  Qubeh  ment  presented  by  a  grand  jnry  for  perjury.  I  am  of  opinion 
Slator.  *^*^*  *^®  Court  ought  not,  when  a  word  having  so  well-known  a 
meaning  as  the  word  indictment  occurs  in  a  statute,  to  stretch  the 
ordinary  well-known  meaning  in  order  to  carry  out  the  suggested 
intention  of  the  legislature.  It  is  wrong  to  speculate  upon  what 
their  intention  was ;  it  is  enough  to  say  thati  if  they  intended  the 
exception  in  the  proviso  to  apply  to  ex  officio  informations  by  the 
Attorney  General,  they  have  not  carried  out  their  intention. 

BowEN,  J.  I  am  of  the  same  opinion.  The  distinction  between 
an  indictment  and  an  information  is  one  founded  in  the  history 
of  the  law  and  liberties  of  this  country.  There  are  two  great 
ways  of  proceeding  against  and  bringing  to  trial  a  person  accused 
of  a  crime ;  one  is  by  proceeding  against  him  before  a  grand  jury, 
and  time  out  of  mind  that  proceeding  has  been  known  as  an 
''indictment;"  the  other  mode  is  by  proceeding  without  a  grand 
jury  upon  an  information,  which  is  initiated  either  by  the  law 
officers  of  the  Crown  or  by  a  private  prosecutor  with  the  leave  of 
the  Court.  The  Solicitor-Greneral  has  argued  that  the  Court 
ought  in  construing  the  statute  to  limit  the  exception  in  s.  7, 
which  is  in  favour  of  the  liberty  of  the  subject,  by  holding  that 
the  word  "  indictment "  includes  not  merely  an  indictment  but  aU 
criminal  proceedings.  The  whole  of  the  argument  fails  if  it  is 
not  shewn  that  there  is  a  popular  use  of  the  term  ''  indictment "  as 
including  information.  There  is  certainly  no  such  popular  use  of 
the  term  among  lawyers,  and  if  there  is  among  persons  ignorant 
of  the  law  it  is  an  incorrect  use  of  the  term.  There  is  nothing  in 
the  statute  itself  to  give  the  proviso  the  operation  contended  for. 
On  the  contrary,  three  times  in  s.  7  is  the  term  indictment  used 
as  distinguished  from  information.  It  is  argued  that  if  ''  indict- 
ment" be  taken  in  the  narrower  sense,  this  anomaly  would  result, 
that  in  Scotland  the  exception  would  have  an  entirely  different 
application.  But  it  is  conceded  by  the  hypothesis  that  that  must 
be  so  because  criminal  proceedings  in  Scotland  are  different  from 
those  io  England,  and  it  is  therefore  impossible  to  give  the  same 
interpretation  to  the  word  in  both  countries.  If  it  could  be 
shewn  that  "indictment"  had  no  meaning  in  Scotland|  and  was 
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not  a  term  applicable  to  any  criminal  proceedings,  then  the  arga-       igsi 
ment  might  be  justified,  but  it  fails  whenever  it  is  shewn  that  the  Tmi  Quekn 
word  has  a  substantial  meaning  of  its  own  in  Scotland.    There  is,     g^^^^^ 
to  my  mind,  nothing  anomalous  in  giving  the  word  its  natural 
sense  both  in  England  and  in  Scotland.    I  am  therefore  of  opinion 
that  there  has  been  a  mis-trial,  and  under  these  circumstances 
there  is  no  doubt  that  in  cases  of  misdemeanour  the  Court  has 
power  to  stay  its  hand  and  reverse  the  verdict  of  the  jury.    I 
think  the  rule  for  a  new  trial  should  be  made  absolute. 

Rule  dbsoliUe. 

Solicitors  for  the  Crown:  Hare  dt  Fell;  the  Solieitare  to  the 
Treasury. 

Solicitors  for  defendant:  CoUyer-Bristow,  Withers,  dt  lUasdl, 
for  MUUngton  dt  Simpson,  Boston. 

W.A. 


GALLA.WAT,  Apfxllakt  ;  MARIES,  Rbbpohdekt.  Kov,  30. 

Beiling — "  Flaee  " — Station  of  Betting  Man  at  a  moveable  Box  within  Ring  at 
jBocm— 16  <fe  17  Viet,  c  119,  «.  3. 

By  16  &  17  Vict,  c  119,  s.  3,  "  any  person  who,  being  the  owner  or  occupier 
of  any  honae,  office,  room,  or  other  place,  or  a  person  using  the  same,  shall  open, 
keep,  or  use  the  same  for  the  purposes  "  of  betting  with  persons  resorting  thereto 
is  liable  to  a  penalty. 

The  respondent  and  a  companion,  having  paid  for  admission,  were  in  a  railed 
inclosure  of  the  grand  stand  at  a  race  meeting.  The  companion  stood  on  a  small 
wooden  box  not  attached  to  the  ground,  and  he  and  the  respondent  called  out 
offering  to  make  and  making  bets  with  other  persons.  The  companion  received 
the  money  for  bets  made,  and  the  respondent  booked  the  same.  They  stood 
together  in  one  place  within  the  inclosure  during  the  races : — 

Beldf  that  the  fixed  and  ascertained  spot  defined  in  the  inclosure  by  the  box  at 
which  the  respondent  orally  advertised  his  willingness  to  bet  was  a  ''  place  "  used 
by  him  for  the  purpose  of  betting  with  persons  resorting  thereto,  and  he  was  liable 
to  a  penalty  under  16  &  17  Vict  c.  119,  s.  3. 

Case  stated  by  justices  of  Sutton  Ooldfield  under  20  &  21  Vict. 
C.43. 

Upon  the  hearing  of  an  information  preferred  by  the  appellant 
against  the  respondent  under  16  &  17  Vict.  c.  119,  s.  1,  for  that 
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1881        he,  on  the  Ist  of  April,  1881,  at  Sutton  Coldfield,  then  being 
Gallaway    a  person  using  a  certain  place  in  Four  Oaks  Park  there  situate, 
Mabies.      ^^^  unlawfully  use  the  said  place  for  the  purpose  of  betting 
with  persons  resorting  thereto  upon  certain  events  and  contin- 
gencies of  and  relating  to  horse  races,  the  justices  dismissed  the 
information. 

The  following  facts  were  proved  or  admitted : — 

On  the  18th  of  April,  1881,  a  race  meeting  was  held  in  Four 
Oaks  Park,  a  private  park  belonging  to  the  Four  Oaks  Park 
Company,  admission  thereto  being  by  payment. 

The  respondent  and  John  Schester  paid  for  admission  to  the 
park  and  to  the  grand  stand  in  the  park,  and  during  the  races 
were  in  a  railed  inclosnre  attached  to  the  stand,  which  inclosure 
was  opened  to  persons  admitted  to  the  fgrand  stand,  and  was 
commonly  called  and  known  as  the  King. 

Whilst  in  the  inclosure  Schester  stood  upon  a  small  wooden 
box,  which  was  not  in  any  way  attached  to  the  ground,  and  he  and 
the  respondent,  who  were  in  company  and  acting  together,  were 
calliug  out  in  the  inclosure  and  were  offering  to  make,  and  they 
made,  ready  money  bets  with  other  persons  on  some  of  the  races. 
Schester  reeeived  the  money  for  the  bets  made,  and  the  respondent 
booked  the  same ;  they  stood  together  in  one  place  within  the . 
inclosure  during  the  races. 

After  objections  taken  and  argued,  the  justices  were  of  opinion 
that  the  inclosure  was  not  a  **  place  "  within  the  meaning  of  the 
Act,  and  that  the  box  did  not  constitute  such  place. 

The  justices  submitted  for  the  consideration  of  the  Court 
whether  the  inclosure  was  a  **  place ''  within  the  meaning  of  the 
Act,  and  whether  the  box  as  used  by  the  respondent  did  constitute 
such  a  place. 

Bosanquet,  for  the  appellant.  By  16  &  17  Vict.  c.  119,  s.  1 
no  house,  office,  room,  or  other  place  shall  be  opened,  kept,  or 
used  for  the  purpose  of  betting  with  persons  resorting  thereto, 
and  by  s.  3,  any  person  who  being  the  owner  or  occupier  of 
any  house,  office,  room,  or  other  place,  or  a  person  using  the 
same  shall  open,  keep,  or  use  the  same  for  the  purposes  herein- 
before mentioned  shall  be  liable  to  a  penalty. 
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The  respondent  is  liable.   A  stool  and  an  nmbrella  over  it  have        1881 
been  held  to  be  a  "  place  **  nnder  the  Act :  Bow8  v.  Fentdek.  (1)    gallaway 
"They  formed  an  ascertained  and  fixed  spot,**  said  Lord  Cole-     mames. 
ridge,  C.J.    Therefore  such  betting  men  as  the  respondent  have 
given  up  the  umbrella,  but  not  the  stooL    They  cannot,  however, 
escape  from  the  decision  by  abandoning  the  umbrella.    It  makes 
no  difference. 

[Lopes,  J.  It  had  a  spike,  and  was  fixed  into  the  ground. 
Here  there  was  only  a  moveable  box  put  down.]  I 

The  spot  was,  however,  fixed  and  ascertained.  The  word  ^*  fixed," 
as  used  in  the  cases,  means  merely  ^'  defined,"  and  not  fixed  to 
the  soil.  Attachment  to  the  ground  is  not  necessary  to  form  a 
"place"  within  the  Act:  Shaw  v.  Mgrley.  (2)  "It  is  no  matter 
whether  there  is  a  roof  or  not,  or  whether  the  structure  is  move- 
able or  fastened  to  the  earth  " :  per  Kelly,  C.6.  This  box,  high 
enough  to  raise  the  man  who  stood  on  it  above  his  fellows, 
8u£Sciently  defined  the  place  of  resort  when  it  was  put  to  remain 
and  mark  the  spot  during  the  races.  The  object  of  the  legislature 
was  to  stop  a  new  and  degenerate  kind  of  betting :  see  Saigh  v. 
Corporation  of  Sheffield  (3),  by  preventing  places  of  resort.  A 
"  place  **  is  within  the  Act  if  used  for  the  specific  purpose  at 
which  the  Act  aims.  "  Defined  position "  and  not  "  structure  " 
is  the  test  given  by  the  cases. 

[Lopes,  J.  Suppose  a  man  with  a  remarkably  high  hat  stood 
still  for  an  hour  on  the  same  spot  offering  to  bet,  would  that  spot 
be  a  "  place  "  within  the  Act  ?] 

Perhaps  not,  because  there  would  be  no  fact  to  suggest  to  the 
public  that  he  would  remain  in  the  same  spot 

[Lopes,  J.  Suppose  a  man  put  down  a  square  yard  of  matting 
and  stood  on  it  offering  to  bet.] 

Assuming  that  it  was  used  so  far  exclusively  as  it  could  be,  the 
matting  might  have  the  effect  of  the  stool,  except  that  as  it 
would  not  raise  the  man  above  others  it  might  not  lead  persons  to 
resort  there.  But  even  a  circle  made  on  the  turf  might  be  within 
the  Act. 

The  words  "house,  room,  ofiSce,"  mean  some  building,  and  then 

(1)  Law  Rep.  9  G  P.  339.  (2)  Law  Rep.  3  Ex.  137. 

(3)  Law  Rep.  10  Q.  B.  102. 
Vol.  VUI.  U  2 
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1881        the  legifllatuFey  contemplating  the  possibility  of  betting  elsewhere, 

Gallaway^  add  the  words  "  other  place,"  and  the  **  place "  is  not  ejusdem 

MAB1E6      gGBeris.    Large  open  spaces,  such  as  cricket  grounds,  used  as 

places  of  resort  for  betting,  are  within  the  Act :  Saigh  v.  Town 

Oounca  of  Sheffield  (1) :  Eastwood  v.  UtOer.  (2) 

The  respondent  did  not  appear. 

Gboye,  J.  The  decision  of  the  magistrates  cannot  be  upheld. 
Their  question  is  not  well  framed,  for  they  ask  whether  the  inclo- 
sure  was  a  "  place  "  within  the  meaning  of  the  Act,  and  whether 
the  box  as  used  by  the  men  constituted  such  a  "  place."  But  the 
box,  which  is  a  moveable  thing,  cannot  of  itself  be  a  **  place,"  and 
perhaps  the  inclosure  might  not  of  itself  be  a  ''  place "  within 
the  Act.  The  real  question  is  whether  the  facts  in  the  case  con- 
stituted a  "  place  "  within  the  meaning  of  16  &  17  Vict.  c.  119,  s.  3. 
The  facts  are  that  the  respondent  and  his  companion  had  a  small 
wooden  box,  not  attached  to  the  ground,  but  defining  a  certain 
spot  in  a  certain  limited  railed  inclosure,  and  there,  standing  on 
and  at  the  box,  they  advertised  by  their  voices  their  willingness 
to  bet,  and  took  and  made  bets,  and  remained  in  the  same  spot 
during  the  races.  Were  they  within  the  Act  ?  I  am  of  opinion 
that  they  were.  Unfortunately  we  have  not  heard  counsel  on  the 
other  side,  but  the  argument  which,  no  doubt,  would  have  been 
offered  for  the  respondent  must  be  that  the  words  '^  other  place  " 
should  be  construed  as  ejusdem  generis  with  '*  house,  office,  or  room," 
and  that  a  box,  moveable,  although  not  moved  during  the  races, 
would  not  be  in  the  nature  of  a  "  house,  room,  or  office ;"  an  argu- 
ment might  also  have  been  founded  on  the  form  of  the  preamble 
of  the  Act,  which  seems  directed  against  betting-rooms  and  offices. 
I  should  have  had  more  doubt  but  for  the  decided  cases.  There 
are  several  which  do  not  quite  reach  the  present  case,  but  three 
bear  strongly  on  it.  In  Bows  v.  Fenudck  (3)  the  appellant  had  a 
stool,  which  would  probably  be  less  indication  of  the  place  to 
persons  resorting  there  than  a  box,  because  a  box  is  a  more 
unusual  thing  on  a  racecourse,  and  is  perhaps  rather  less  moveable. 
But  above  him  he  had  a  large  umbrella  on  which  **G.  Bowsi, 

(1)  Law  Bep.  10  Q.  B.  102.  (2)  Law  Rep.  9  Q.  B.  440. 

(3)  Law  Bep.  9  0.  P.  839. 
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GroTe,  J. 


Victoria  Club,  Leeds/'  was  painted  in  large  letters.  Therefore  1861 
there  was  a  temporary  covering  with  words  of  advertisement  Galijiway 
over  the  man ;  a  card  was  also  exhibited^  on  which  were  the  m^^^ 
words,  **  We  pay  all  bets  first  past  the  post."  I  do  not  think 
that  the  mode  in  which  he  advertised  himself  woald  make  any 
difference.  There  he  advertised  himself  by  a  painted  umbrella 
and  a  card;  but  he  also  called  out,  offering  to  make  bets.  In  this 
case  the  advertisement  was  wholly  oral,  but  I  do  not  think  the 
mode  of  advertisement  gives  us  much  assistance  in  determining 
whether  this  was  a  **  place/'  Then,  putting  aside  for  a  moment 
the  manner  in  which  he  advertised  himself,  or  attracted  the 
public,  there  was,  besides  the  advertising,  a  spiked  umbrella  not 
easily  upset.  The  Court,  in  their  judgment,  lay  stress  both  on 
the  fixity  of  the  place  and,  if  I  may  say  so,  on  the  fixity  of  the 
umbrella.  Lord  Coleridge,  C  J.,  referring  to  Boggett  v.  Ocut- 
terms  (1),  says  that  in  that  case  **  There  was  no  ascertained  place 
within  the  ambit  of  the  park  in  which  the  appellant  carried  on 
his  avocation.  Without,  therefore,  quarrelling  with  the  decision 
of  the  Exchequer  Chamber,  which  does  not  at  all  interefere  witli 
our  present  judgment,  we  find,  in  Bhaw  v.  Morley  (2),  a  case  exactly 
on  all  fours  with  the  present;"  and  the  Lord  Chief  Justice 
goes  on  to  say,  "  There  is  a  sufiScient  fixity  of  the  structure 
by  means  of  the  spiked  umbrella  to  bring  the  case  within  the 
words  of  the  Act,  as  it  is  clearly  within  the  mischief."  His  deci- 
sion was  based  on  two  grounds,  first,  he  says,  ^'  the  thing  described 
r;learly  was  not  a  house  or  room.  Was  it  an  ofiSce  or  other  place  ? 
Possibly  it  might  be  said  to  be  in  some  sense  an  office :  but  I  am  of 
opinion  that  at  all  events  it  was  a  *^  place."  It  was  an  ascertained 
spot,  where  the  appellant,  for  the  time  at  least  carried  on  the 
business  of  betting  with  all  persons  who  might  resort  thither  for 
that  purpose."  The  spot  here  answers  in  every  respect  to  that 
description.  But  then  Lord  Coleridge  adds,  *'  The  card  connected 
with  the  umbrella  and  the  inscription  upon  it  clearly  indicated 
a  fixed  and  ascertained  place."  I  think  the  ground  of  the  judg- 
ment was  that  the  place  was  fixed,  and  the  umbrella  was  only 
considered  as  indicating  a  place  to  the  public  around.  The 
question  is  whether  the  Court  would  have  come  to  the  same 

(1)  19  C.  B.  (N.S.)  765.  (2)  Law  Rep.  8  Ex.  137. 
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conclusion  if  the  nmbrella  had  been  wantingy  and  the  man  had 
ased  some  other  means  of  attracting  the  public.  I  am  inclined 
to  think  that  the  more  important  consideration  is  the  fixity  of  the 
place,  not  indeed  absolute  fixity,  as  in  the  case  of  fixtures,  but  in 
the  sense  of  the  ''place"  being  and  remaining  the  same  for  a 
considerable  time,  long  enough  for  the  betting  public  to  know 
where  persons  offering  or  willing  to  take  bets  might  be  found. 

There  is  also  another  case,  Shaw  y.  Morley  (1),  where  there  was 
a  strip  of  ground  in  which  there  were  small  divisions,  and  in  each 
of  these  was  a  d6^k  moyeable,  but  stationary  when  used.  That 
was  held  to  be  an  '^  o£Sce  *"  and  a  *'  place  *'  within  the  meaning  of 
the  Act,  and  Eelly,  C.B.,  expressly  said  that  it  did  not  matter 
whether  this  structure  had  a  roof  or  not.  Therefore,  coupling 
that  judgment  with  the  decision  in  Bows  y.  Fenwiok  (2),  it  would 
appear  that  the  umbrella,  being  a  mere  advertisement,  made 
no  difference,  but  might  be  regarded  only  as  indicating  the  fixed 
and  ascertained  place.  Doggett  v.  OcUterms  (3),  a  case  where  the 
defendant  offered  bets  under  a  tree  in  Hyde  Park,  was  decided 
by  the  Court  of  Common  Pleas  in  the  same  way.  The  decision 
was  reversed  in  the  Exchequer  Chamber,  but  on  grounds  which  do 
not  lessen  the  force  of  the  other  two  cases,  and  indeed  rather 
affirm  them,  and  the  learned  judges  in  the  Exchequer  Chamber, 
though  differing  somewhat  in  the  reasons  of  their  judgment, 
agreed  in  distinguishing  that  case  from  the  others  on  grounds 
which  tend  to  support  my  judgment  that  this  was  a  ^'  place  "  vrithin 
the  meaning  of  the  Act.  Pollock,  C.B.,  said  (4),  *'  The  opinions 
of  the  learned  judges  in  the  Court  below  proceed  on  the  ground 
that  the  spot  in  which  the  defendant  exercised  his  calling  was  a 
*  place '  within  the  meaning  of  s.  1  of  the  statute.  I  concur  in 
that  view  so  far  that  I  think  the  place  being  an  open  one,  and  not 
being  a  *  house,'  *  office,'  or  *  room '  would  not  alone  prevent  it 
from  being  a  place  within  that  section."  So,  according  to  the 
decision  of  the  Lord  Chief  Baron,  a  mere  spot,  although  not  a 
''house,  office,  or  room,"  was  capable  of  being  a  **  place"  within 
the  Act.    But  he  thought  it  must  be  a  place  capable  of  having  an 


(1)  Law  Rep.  3  Ex.  137. 

(2)  Law  Rep.  9  0.  P.  339. 


(4)  19  C.  B.  (N.S.)  767. 


(3)  17  C.  B.  (N.S.)  669;  19  C. 
(N.S.)  765. 
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owner  or  occupier,  which  that  was  not.     There  the  defendant        1881 
resorted  to  a  spot  by  a  tree.    The  crowd  might  push  him  away  in  ~galla 
moving  about.    There  was  no  fixity  of  tenure  even  for  the  day-     j^JJ^^g 
time.    He  had  no  more  exclusive  occupation  of  the  spot  than  any        — 
one  eke  in  the  park.    Two  other  judges  agreed  for  the  reasons 
given  by  the  Lord  Ohief  Baron.    Bramwell,  B.,said  (1),  **  I  agree 
that  the  judgment  should  be  reversed,  but  not  on  the  ground  that 
a  person  to  come  within  ss.  4  and  5  of  the  statute,  must  be  an 
owner  or  occupier  of  the  place,  or  a  person  acting  on  behalf  of 
the  owner  or  occupier.    The  object  of  the  statute  was  to  put  down 
ascertained  places  of  resort  for  gambling.    I  think  the  place  in 
question  was  not  a  place  of  that  sort  within  the  contemplation  of 
the  Act." 

So  likewise  in  the  present  case  there  was,  I  think,  an  ascertained 
place  of  resort  for  gambling.  And  I  think  that  it  was,  moreover, 
a  *'  place  "  within  the  terms  of  the  judgment  of  Pollock,  C.B., 
"  capable  of  having  an  owner  or  occupier,"  for  it  was  within  the 
ring  enclosure,  and  was  a  place. at  least  occupied  and  used  per- 
manently for  the  purpose  of  betting.  In  Haigh  v.  Corporation  of 
Sheffield  (2),  the  Court  of  Queen's  Bench  held  the  temporary 
owner  of  a  orioket  ground  liable  because  he  allowed  persons  to 
use  the  cricket  ground  for  the  purpose  of  betting,  and  that  that 
was  a  **  place,"  although  the  persons  using  it  had  chairs  dotted  over 
the  ground  which  were  capable  of  being  moved  about  within  the 
ambit  of  the  cricket  ground.  Therefore  I  think  all  the  cases 
shew  that  a  ^*  place "  to  be  within  the  statute  must  be  a  fixed 
ascertained  place,  occupied  or  used  so  far  permanently  that  people 
may  know  that  there  is  a  person  who  stands  in  a  particular  spot 
indicated  by  a  certain  definite  mark  with  whom  they  may  bet.  I 
do  not  decide  whether  a  person  standing  on  a  carriage  step  or  in 
a  circle  where  the  turf  was  cut  away,  or  where  a  little  heap  of 
stones  was  put  down  during  the  races,  would  be  within  the  Act  if 
he  offered  to  bet  there.  But  I  am  far  from  saying  that  he  would 
not  be  so.  Here,  however,  there  was,  in  my  opinion,  a  place  within 
the  meaning  of  the  Act. 

In  ascertaining  whether  general  words  following  special  words 
are  ejusdem  generis,  each  case  must  be  looked  at  by  itself.    In 
(I)  19  C.  B.  (N.S.)  767.  (2)  Law  Rep.  10  Q.  B.  102. 
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GroTe,  J, 


Bome  cases  the  words  "  other  place  '*  may  receive  a  narrow  con- 
strnctioDy  as  where  the  object  of  the  Act  or  decision  shews  that 
the  area  of  legislation  in  the  one  case,  or  the  ground  of  the 
decision  in  the  other,  may  from  the  nature  of  the  case  be  very 
limited.  In  other  cas^s  the  words  ejusdem  generis  may  be  widen 
The  object  of  this  Act  was  to  prevent  gambling,  and  also  to  pre- 
vent persons  having  fixed  localities  to  which  other  persons  intend* 
ing  to  gamble  may  **  resort  **  for  the  purpose.  Construing  statutes 
we  must  always  ascertain  the  object  sought  to  be  remedied,  and  ask 
if  the  case  in  question  comes  reasonably  within  the  words  of  the 
statute,  having  regard^to  what  it  is  intended  to  correct  I  think 
the  decision  of  the  justices  was  wrong. 


Lopes,  J.  The  Act  is  for  the  suppression  of  betting-houses. 
Sect.  3  imposes  a  penalty  on  any  person  who  being  the  owner  or 
occupier  of  any  **  house,  office,  room,  or  other  place,"  shall  open, 
keep,  or  use  the  same  for  the  purpose  of  betting.  Although  I 
have  had  some  hesitation  throughout  this  argument,  I  have  never 
doubted  that  the  facts  of  this  case  come  within  the  mischief  sought 
to  be  corrected  by  the  Act,  and  unless  the  respondent  were  con- 
victed, it  would  be  very  successfully  evaded.  But  does  the  case 
come  within  the  terms  of  s.  3  ?  My  first  difficulty  arose  from 
thinking  that  the  words  ''other  place,*'  following  as  they  do 
"  house,  office,  room,"  must  be  read  "  other  place  '*  **  having  the 
nature  of  a  house,  office,  or  room."  That  difficulty  was  removed 
by  the  authorities  cited,  for  I  find  that  it  has  been  decided  that 
those  words  ''other  place,"  can,  and  may  include,  not  only  a 
cricket  ground,  but  also  a  place  for  pigeon  shooting :  Eastwood  v. 
Miller.  (1)  My  second  difficulty  was  in  saying  that  a  wooden  box 
like  that  in  question  could  be  a  ''  place  "  within  the  meaning  of 
this  Act,  and  if  the  matter  were  res  Integra,  and  untouched  by 
decisions,  I  should  continue  to  feel  the  same  difficulty.  But 
Botos  V.  Fenwiek  (2)  seems  decisive  on  the  point  as  to  the  box, 
and  certainly  is  the  strongest  of  the  cases,  and  has  gone  farther 
than  the  others.  There  are  expressions  used  by  the  Lord  Chief 
Justice,  and  also  by  Brett,  L.J.,  and  Denman,  J.,  which  go  farther 


(1)  Law  Rep.  9  a  B.  440. 


(2)  Law  Rep.  9  C.  P.  339. 
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stilly  and  the  effect  of  their  judgments  seems  to  be  that  any  piece        1881 
of  ground  appropriated  by  a  person  offering  to  make  bets  may  be    Gallaway' 
a  *' place"  within  the  meaning  of  the  Statute.    I  feel  sure  that         ^' 
this  case  is  within  the  principle  of  Bow$  y.  Fenwick  (I),  and  I 
agree  that  the  decision  of  the  justices  should  be  reyersed* 

Decision  reversed  and  case  remitted  to  justices. 

Solicitors  for  appellant :  Needham. 

J.R. 


Criminal  Law—Maliciom  Injuries  to  Property  Act  (24  <fe  25  Vict,  c.  97,  «.  62)— 
^  Real  or  Personal  Property** — Incorporeal  hereditament — Herbage  Right, 

The  soil  of  a  town  moor  TTas  Tested  in  the  corporation  of  the  town  in  fee,  but 
freemen  and  widows  of  deceased  freemen  of  the  town  were  under  statute  entitled 
to  the  "  full  right  and  benefit  to  the  herbage  "  of  the  town  moor  for  two  milch 
cows  :— 

Hddf  that  this  right  to  the  herbage  was  not  ''any  real  or  personal  property 
whatsoever "  within  the  meaning  of  the  Malicious  Injuries  to  Property  Act 
(24  &  25  Vict.  c.  97),  s.  52,  which  applies  only  to  tangible  property  and  not  to  a 
mere  incorporeal  right. 

Case  stated  by  justices  of  the  borough  of  Newcastle-upon-Tyne 
under  20  ft  21  Vict,  c  43. 

At  a  petty  sessions  in  the  borough  an  information  by  the 
appellant  Laws,  superintendent  of  the  town  moor,  on  behalf  of 
Samuel  Bowell  and  others,  against  the  respondent,  under  24  &  25 
Vict.  c.  97,  6.  52,  charging  that  the  respondent  unlawfully  did 
wilfully  commit  damage,  injury,  and  spoil  to  and  upon  certain 
grass  and  herbage  then  growing  on  the  town  moor,  the  property 
of  Samuel  Bowell  and  others,  the  stewards  and  wardens  of  the 
freemen  and  widows  of  freemen  of  the  borough  for  all  purposes 
relating  to  the  town  moor,  thereby  then  and  there  doing  injury  to 
the  said  property  to  an  amount  not  exceeding  57.,  contrary  to  the 
statute,  was  heard,  determined,  and  dismissed  by  the  justices, 
who  on  the  application  of  the  appellant  stated  this  case : 

(1)  Law  Rep.  9  C.  P.  339. 


Lope^J. 


LAWS,  AFPiLLAisrr ;  ELTRINQHAM,  Rkspondbht.     M«"  Hae.  6. 
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1881  On  the  hearing,  the  following  facts  were  proved  or  admitted. 

Xjlws  ^^^  respondent  had  committed  damage,  as  alleged  in  the 

Eltbiwgham  i^f<>^°^**io^  "^y  bowling,  in  company  with  others,  at  a  game  of 
bowls  on  the  grass  and  herbage  growing  on  the  town  moor,  to 
the  amount  of  one  penny. 

The  respondent  was  sot  a  freeman,  nor  an  inhabitant  of  the 
borough,  but  resident  six  miles  from  it. 

The  town  moor  is  within,  the  borough,  and  consists  of  about 
1200  acres  of  grazing  and  agricultural  land.  The  corporation  of 
Newcastle  are  entitled  to  the  soil  of  it  for  an  estate  in  fee  simple, 
and  the  same  is  subject  to  a  right  of  herbage  or  pasturage  for  two 
milch  cows  respectively  in  the  resident  freemen  or  free  burgesses 
and  the  resident  widows  of  deceased  freeman  or  free  burgesses  of 
the  borougL 

The  public  have  free  access  to  the  town  moor  or  town  lands 
in  question  and  an  unrestricted  right  of  walking  and  riding  on 
and  over  every  part  of  the  same,  except  over  certain  parts  which 
under  an  Act  relating  thereto  are  from  time  to  time  enclosed  for 
the  purposes  of  cultivation.  This  free  access  to  the  town  moor  or 
lands  has  been  used  and  exercised  by  the  public. 

By  14  Greo.  3,  c  ccxiv.  (the  Town  Moor  Act,  1774),  s- 1,  an  Act 
for  confirming  to  the  freemen  and  widows  aforesaid  their  full 
right  and  benefit  to  the  herbage  of  the  town  moor,  it  is  enacted, 
"  that  the  full  right  and  benefit  to  the  herbage  "of ...  •  the  town 
moor  for  two  milch  cows  respectively  is  confirmed  to  the  free- 
men and  widows  for  ever,  but  that  such  right  shall  be  subject 
to  such  demise,  restriction,  and  regulations  for  the  culture  and 
improvement  of  the  town  moor  as  in  the  Act  is  mentioned. 

By  s.  16,  nothing  in  this  Act  contained  shall  extend  ''to 
take  away,  annul,  or  alter  any  of  the  rights  which  the  corpo- 
ration of  Newcastle-upon-Tyne,  as  owners  of  the  soil  of  the  said 
town  moor,  •  •  •  are  intituled  unto,  or  to  give  them  any  new  or 
other  rights  than  they  are  now  intituled  to»" 

By  33  &  34  Vict.  c.  cxx.,  the  Newcastle-upon-Tyne  Improve- 
ment Act,  1870,  after  reciting  that  the  corporation  are  entitled  to 
the  soil  of  the  town  moor  for  an  estate  in  fee  simple,  and  the 
same  is  subject  to  ''  a  right  or  benefit  of  herbage  in  the  freemen 
and  widows  aforesaid   (which  right   or  benefit  is  in  this  Act 
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referred  to  as  the  herbage  right)/'  sect.  6  enacts,  that  there       issi 

shall  be  for  the  purposes  of  this  Act  a  committee  of  the  stewards       laws 

and   wardens   chosen  as   therein  described,  '^  which  committee  „      ^' 

'  Eltbikohah 

shall  be  by  virtoe  of  this  Act  authorized  and  required  to  act 
for  and  on  behalf  of  the  stewards  and  wardens,  and  freemen  and 
widows  of  freemen  for  all  purposes  relating  to  the  town  moor." 

The  appellant  was  the  superintendent,  and  Samuel  Eowell 
and  others  were  the  committee  of  stewards  and  wardens  for  the 
current  year. 

It  was  contended,  inter  alia,  that  the  grass  was  part  of  the  free- 
bold,  and  as  such  the  property  of  the  corporation  who  were  entitled 
to  the  soil  as  recited  in  s.  6 ;  that  all  the  freemen  had  was  the 
right  or  benefit  of  the  herbage;  and  that  there  was  therefore 
neither  real  nor  personal  property  belonging  to  the  freemen  which 
had  been  damaged. 

"  The  justices  decided  that  the  ownership  of  the  soil,  and  there- 
fore the  property  in  the  herbage,  was  in  the  corporation,  and  the 
freemen's  right  was  somewhat  analogous  to  the  rights  of  common 
in  gross,  which  were  merely  incorporeal  rights,  and  the  appropriate 
remedies  for  which  were  by  action  on  the  case,  or  by  abatement. 
The  justices  accordingly  gave  their  determination  against  the 
appellant. 

The  questions  were, — Ist.  Whether  "the  herbage  right"  in 
question  was  or  was  not  real  or  personal  property  within  the 
meaning  of  the  52nd  section  of  the  Malicious  Injuries  to  Property 
Act? 

2ndly.  If  it  were,  whether  the  ownership  of  such  property  was 
properly  laid  in  the  persons  mentioned  in  the  information. 

Sir  F.  HerseheU,  8.Q.  (with  him  Joel),  for  the  appellant.  First. 
By  24  &  25  Vict.  c.  97,  s.  52,  "whosoever  shall  wilfully  or 
maliciously  commit  any  damage,  injury,  or  spoil  to  or  upon  any 
real  and  personal  property  whatsoever,  either  of  a  public  or 
private  nature,  for  which  no  punishment  is  hereinbefore  provided," 
shall,  on  conviction,  be  imprisoned  or  fined  and  pay  compensa- 
tion. This  herbage  is  real  property.  It  is  certainly  "  property." 
Damage  was  done  to  it,  and  the  offender  should  have  been  con- 
victed under  s.  52. 
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1B81  Secondly.  The  information  was  rightly  laid  by  and  on  behalf 

i^vs  of  the  saperintendent  of  the  town  moor,  and  the  stewards  and 
Eltbingham.  wardens  of  the  freemen  and  widows.  The  corporation  of  Newcastle 
have  no  power  of  dealing  with  the  surfiGtce  except  in  conjunction 
with  them.  Even  if  the  soil  is  vested  in  the  corporation,  they 
have  but  a  bare  freehold,  and  are  not  interested  in  the  surface, 
and  those  who  are  interested  in  it  may  take  proceedings :  Tarry 
V.  Nevoman.  (1) 

A.  Wills,  Q.C.,  and  Vesey  Fitzgerald,  for  the  respondent.  The 
question  advisedly  put  by  the  justices  is — ^not  whether  the  herbage 
of  the  town  moor,  but — ^whether  this  '^ herbage  right"  of  the 
freemen  and  widows  is  real  property  within  the  Malicious  Injuries 
Property  Act,  s.  52.  It  is  not  The  grass  is  the  property  of  the 
corporation — ^who  are  owners  of  the  soil.  The  *'  herbage  right "  is 
a  mere  licence  to  certain  classes  of  persons  to  take  herbage  by 
their  cows.  It  is  an  incorporeal  right  over  a  large  tract  of 
ground.  The  right  has  not  been  injured.  The  statute  applies 
only  to  corporeal  property,  tangible,  and  visible,  such  as  buildings, 
cattle,  and  the  various  other  kinds  of  tangible  and  visible  property 
mentioned  in  the  Act,  and  to  which  the  words  '^  real  and  personal 
property"  in  s.  52  must  be  limited.  It  could  not  have  been 
intended  to  introduce  into  the  criminal  law  such  an  offence  as 
that  of  maliciously  injuring  a  mere  right  as  of  light  or  ways. 
Lights  are  often  spitefully  blocked  without  justification,  yet  it 
never  has  yet  been  supposed  that,  by  so  obstructing  them,  an 
offence  within  the  Malicious  Injuries  Act  is  committed. 

Secondly.  The  corporation  being  owners  of  the  soil,  and  conse- 
quently of  the  herbage — subject  to  the  eatage  right — would  be 
proper  informants  if  the  grass  were  injured. 

Jod,  in  reply.  The  words  "any  real  and  personal  property 
whatsoever"  are  most  comprehensive.  Every  kind  of  property 
must  be  either  real  or  personal.  It  is  contended  that  the  right  of 
the  freemen  is  a  mere  abstraction — eatage — but  it  is  declared  in  the 
local  Acts  to  be  ^^  herbage."  The  true  question  is.  Was  the  grass 
which  the  freemen  are  entitled  to  take,  and  which  was  damaged^ 
real  property  ?  The  Court  will,  moreover,  hoar  and  determine 
questions  of  law  arising  on  the  facts  stated  by  justices  under 
(1)  15  M.  &  W.  645 ;  15  L.  J.  (M.C.)  160. 
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20  &  21  Vict.  c.  43^  s.  6,  although  they  were  not  taken  before  the  1881 
jnsticesy  or  expressly  reserved  for  the  consideration  of  the  Conrt :  lavb 
KniffhtY.Sidlima.(l)  ELxaiJoHAM. 

Obqve,  J.  This  case  is  not  one  in  which  we  should  answer  more 
questions  than  are  in  terms  asked  us.  We  are  asked^  whether 
''the  herbage  right"  in  question  is  or  is  not  real  or  personal 
property,  within  the  meaning  of  the  52nd  section  of  the  Malicious 
Injuries  to  Property  Act?  I  am  clearly  of  opinion  that  it  is  not 
**  Beal  and  personal  property/'  within  the  meaning  of  s.  52  seems 
to  me  to  be  something  real  and  tangible,  not  a  mere  legal  right. 
I  have  glanced  at  every  section  in  the  Act,  and  find  that  each 
provides  against  damage  actually  done  or  attempts  to  do  damage 
to  something  tangible,  such  as  buildings,  machinery,  crops,  trees, 
coal  mines,  railways,  telegraphs,  turnpikes,  &c.,  and  not  against 
injury  to  a  right  Such  injury  may  be  actionable,  but  is  not 
within  this  statute.  The  question  is  not  as  to  the  herbage,  but 
as  to  the  '^  herbage  right."  It  is  unnecessary  to  answer  the 
question  whether  the  information  was  laid  by  the  proper  persons, 
but  I  should  say  that  the  proper  persons  to  lay  it  were  the 
corporation,  because  they  are  entitled  to  the  soil  of  the  town 
moor  for  an  estate  in  fee  simple,  and  that  is  subject  to  the 
herbage  right. 

Lopes,  J.  I  confine  my  decision  to  the  first  question  which 
is  asked  of  us.  Answering  that  in  the  negative,  it  is  unneces- 
sary to  answer  the  second  question.  It  was  contended  that  the 
words  "  right  or  benefit  of  herbage "  do  not  correctly  represent 
the  true  interest  of  the  freemen  and  widows  in  this  town  moor ; 
but  I  think  the  words  do  rightly  describe  the  interest,  and  I  have 
a  difficulty  in  finding  terms  more  apt  than  those  in  which  it  is 
described.  The  Act  of  1870  recites  that  the  corporation  are 
entitled  to  the  soil  of  the  town  moor  for  an  estate  in  fee  simple, 
and  the  same  is  subject  to  the  right  or  benefit  of  herbage  in  the 
freemen  and  widows  aforesaid.  Then  is  this  right  of  herbage 
**  real  or  personal  property "  within  the  Malicious  Injuries  to 
Property  Act  ?    There  are  two  kinds  of  real  property — corporeal 

(1)  Law  Rep.  9  Q.  B.  417. 
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1881  and  incorporeal — real  property  which  is  tangible  and  visible,  such 
x^^g  as  land,  and  real  property  which  is  not  tangible  and  yisible,  such 
Eltbingham.  ^  advowsons,  rights  of  way,  rights  of  common,  and  a  number  of 
others.  I  am  clearly  of  opinion  that  s.  52  of  the  Malicious 
Injuries  to  Property  Act  in  using  the  words  **real  property" 
means  only  to  refer  to  what  is  corporeal,  tangible,  and  visible,  and 
not  to  that  which  is  incorporeal,  intangible,  and  invisible.  If  the 
other  sections  of  the  Act  be  examined  it  will  be  found  there  is 
nothing  in  them  which  does  not  refer  to  corporeal,  tangible,  or 
visible  property.  I  think  the  justices  were  right  in  dismissing 
the  case. 

Judgment  for  the  respondent.    , 

Solicitors  for  appellant :  Pylie  &  Parrott. 
Solicitors  for  respondent :  FaiUotos  &  Brovm. 

J.R. 


Dec  10.  THE  LONDON  AND  COUNTY  BANKING  COMPANY  v.  GROOME. 

Cheque — Presentment — Laches  of  Bearer, 

The  rule  of  law  as  to  bills  of  exchange  and  promissory  notes — that  an  indorsee 
taking  them  after  maturity  takes  them  upon  the  credit  of  and  can  stand  in  no 
better  position  than  his  indorser — does  not  apply  to  cheques. 

A  cheque  for  982.,  dated  the  2l8t  of  August,  1880,  directing  the  National  Bank 
to  pay  that  sum  to  A.  M.  or  bearer,  was  handed  by  the  defendant  (the  drawer) 
to  one  C.  under  circumstances  which,  if  C.  had  been  suing  upon  it,  would  have 
been  an  answer  to  his  claim.  In  fraud  of  the  defendant,  C.  on  the  29th  paid  it 
into  his  account  with  the  London  and  County  Banking  Company,  who,  upon  the 
presentment  and  dishonor  of  the  cheque  on  the  same  or  the  following  day,  sued 
the  drawer  for  the  amount.  There  was  no  evidence  of  the  absence  of  bona  fides 
on  the  part  of  the  plaintiffs,  or  that  they  had  notice  of  the  alleged  fraud  of  C. : — 

Hdd^  by  Field,  J.,  on  further  consideration,  that  the  plaintiffs  were  entitled  to 
recover. 

Down  V.  Hailing  (4  B.  &  C.  330),  and  BothschUd  v.  Comey  (9  B.  &  C.  388), 
considered  and  distinguished. 

Action  by  the  bearers  against  the  drawer  of  a  cheque. 

Statement  of  claim.  That  the  defendant  on  the  2l8t  of  August, 
I88O9  by  his  cheque  directed  to  the  National  Bank,  Netting  Hill 
branchy  required  the  said  bank  to  pay  to  one  A.  Moss  or  bearer 
the  sum  of  987. ;  that  the  plaintiffs  became  the  bearers  of  the 
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said  cheque^  and  the  same  was  duly  presented  for  payment,  and        I88I 

was  dishonored ;  and  that  the  defendant  had  due  notice  of  such     lohdon 

dishonor,  but  had  not  paid  the  amount  of  the  cheque,  or  any  part  ^^^o^. 

thereof.  ^  ^• 

Gbooxx. 
Statement  of  defence.    Paragraphs  1,  2,  and  3,  admitted  the 

drawing  of  the  cheque,  but  denied  notice  of  dishonor. 

4.  On  or  about  the  20th  of  August,  1880,  the  defendant 
handed  the  cheque  to  one  George  Colls,  who  gave  the  defendant 
no  consideration  for  the  same,  upon  a  distinct  agreement  and 
understanding  that  the  cheque  was  to  be  held  as  security  for 
a  bill  of  exchange  which  C0II3  had  requested  the  defendant  to 
procure  discount  of  for  him,  Colls.  Colls  further  promised  and 
undertook  that  he  would  not  part  with  nor  in  any  way  deal  with 
the  cheque  until  the  defendant  procured  discount  of  the  said  bill 
of  exchange.  The  defendant  was  unable  to  procure  discount  of 
the  said  bill  of  exchange,  and  gave  notice  thereof  to  Colls  before 
he  paid  the  cheque  to  the  plaintiffa 

5.  In  breach  of  the  said  agreement  and  in  fraud  of  the  de- 
fendant, Colls  paid  the  cheque  to  the  plaintiffs,  who  had  notice  of 
the  premises. 

6.  The  plaintiffs  were  the  agents  of  Colls  for  the  purpose  only 
of  collecting  the  proceeds  of  the  cheque,  and,  if  the  same  was 
paid,  of  placing  the  proceeds  to  his  credit.  The  plaintiffs  have 
given  no  consideration  for  the  cheque,  and  hold  the  same  subject 
to  the  agreement  before  referred  to  and  to  the  equities  existing 
between  Colls  and  the  defendant. 

7.  The  cheque  was  presented  for  payment  by  Colls,  and  dis- 
honored by  the  defendant's  bank,  and  the  plaintiffs  subsequently, 
at  the  expiration  of  eight  days,  took  th^  same  with  notice  thereof, 
and  subject  to  the  agreement  between  Colls  and  the  defendant, 
and  the  equities  existing  between  Colls  and  the  defendant. 

Beply  joining  issue  and  alleging  facts  excusing  notice  of  dishonor. 

The  cause  was  tried  before  Field,  J.,  at  the  last  Michaelmas 
sittings  for  Middlesex.  The  facts  and  the  course  which  the  trial 
took  su£Scienily  appear  in  the  judgment. 

The  case  was  argued  upon  further  consideration  on  the  26th  of 
November,  1881,  by  H.  Matthews^  Q,C.  (Paget,  with  him),  for  the 
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_1881        plaintiffs,  and  by  Bose-Innea  (Talfourd  Salter,  Q.C,  with  him),  for 

London  the  defendant, 
■j^^^  The  foUowing  authorities  were  cited:— JBroiw  v.  Daviea  (1) ; 
«.  Boehm  v.  Sterling  (2) ;  BoUnson  v.  Biawhfwi  (3) ;  BickfeTi  v. 
BUge  (4) ;  Serle  v.  NwUm  (5)  jDokw  v.  flaZKnjr  (6) ;  BoihschUd 
V.  Carney  (7) ;  Ooodman  v.  Harvey  (8)  ;  jBanA  o/  Bengtd  v. 
j%aji  (9);  JBroois  v.  Mitchell  (10);  S'err^K  v.  Derbyshire  By. 
Co.  (11) ;  Ingham  v.  Primrose  (12) ;  Story  on  Promissory  Notes, 
§§  491-498 ;  Byles  on  Bills,  13th  ed.  171 ;  Chitty  on  Bills,  11th 
ed.  161, 163, 188,  360. 

Our.  adv.  vutt. 

Dec.  19.  Field,  J.  This  is  an  action  brought  to  recover  982^, 
the  amount  of  a  cheque  of  which  the  plaintiffs  were  the  bearers. 
It  was  dated  the  2l8t  of  August,  1880,  and  it  directed  the 
National  Bank  to  pay  that  sum  to  A.  Moss  or  bearer ;  and  the 
statement  of  claim  alleged  presentment  for  payment,  non-pay- 
ment, and  due  notice  of  dishonor. 

The  defendant  by  his  statement  of  defence  denied  notice  of  dis- 
honor, and  alleged  that  the  defendant  on  the  20th  of  August, 
1880,  handed  the  cheque  to  George  Colls  under  such  circum- 
stances as,  if  proved  and  if  the  latter  had  been  the  plaintiff, 
might  have  presented  a  good  answer  to  the  claim :  and  the  state- 
ment of  defence  then  alleged  (par.  5)  that  Colls  in  fraud  delivered 
the  cheque  to  the  plaintifb,  who  had  notice  of  the  premises. 

As  a  separate  defence,  the  defendant  further  alleged  (par.  6) 
the  same  circumstances,  and  that  the  plaintiffs  were  the  agents  of 
Colls,  and  had  given  no  consideration,  and  held  the  same  subject 
to  the  equities  existing  between  Colls  and  the  defendant.  As  a 
further  defence,  the  defendant  said  that  the  cheque  was  presented 
for  payment  by  Colls  and  dishonored,  and  the  plaintiffs  at  the 
expiration  of  eight  days  took  the  same  with  notice,  and  subject  to 
the  equities. 

(1)  8  T.  R  80.  (7)  9  B.  &  0.  388. 

(2)  7  T.  R.  423.  (8)  4  Ad.  &  E,  870. 

(3)  9  Q.  B.  52.  (9)  7  Moo.  P.  0.  (N.S.)  61,  72,  76. 

(4)  2  Camp.  537.  (10)  9  M.  &  W.  15. 

(5)  2  M.  &  Hob.  401,  401,  n.  (U)  9  C.  B.  811. 

(6)  4  B.  &  C.  830.  (12)  7  C.  B.  (N.S.)  82,  85. 
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At  the  trial  the  plaintiffs  proved  that  Colls  was  a  customer        1881 

haying  an  account  at  one  of  their  branches,  and  that  he  had  on     Lovdon 

the  29th  of  August  (eight  days  after  the  date)  paid  in  the  cheque  j^.^^. 

to  the  credit  of  his  account,  and  that  they  had  giyen  him  con-     ^  «• 
.,       .      ^      ,  Groomk. 

sideiation  for  the  same. 

The  defendant  cross-examined  the  plaintiffs'  witnesses,  but  did 
not  elicit  from  them  any  circumstance  tending  to  shew  any  notice, 
or  absence  of  bona  fides  on  the  plaintiffs'  part,  or  that  the  pay- 
ment of  the  cheque  by  Colls  into  his  account  was  made  under  any 
circumstances  which  ought  to  haye  excited  the  suspicion  of  the 
plaintiffs  as  reasonable  men  of  business,  except  the  circumstance 
that  the  deliyery  to  them  was  made  eight  days  after  the  date  of 
the  cheque. 

The  plaintiffs'  counsel  having  contented  himself  with  proving  a 
prima  facie  case,  at  the  close  of  it  Mr.  Talfourd  Salter  said  that  he 
had  no  affirmative  evidence  to  prove  any  notice  to  the  plaintiffs, 
and  did  not  wish  to  address  the  jury  upon  the  question  as  to  the 
consideration  gi?en  by  the  plaintiffs  or  the  presentment  by  Colls 
alleged  in  the  fifth  paragraph  01:  the  notice  of  dishonor ;  but  he 
submitted  that,  as  the  statement  of  defence  alleged  that  the 
plaintiffs  took  the  cheque  eight  days  after  its  date,  I  was  bound 
to  rule  that  this  circumstance  alone  was  sufficient  to  entitle  him 
to  the  benefit  of  the  well-established  rule  of  law,  as  applicable  to 
overdue  bills  of  exchange  and  promissory  notes,  that  those  who 
take  them  take  them  at  their  peril,  and  stand  in  no  better  position 
than  those  from  whom  they  take  them  as  to  any  equities  between 
the  latter  and  the  acceptor  or  maker  attaching  to  the  instru- 
ment: and  for  authority  upon  this  point  he  cited  the  case  of 
Daum  v.  HaRing.  (1)  Mr.  Matthews,  for  the  plaintiffs,  denied  the 
existence  of  any  such  rule  of  law,  and  relied  upon  the  subse- 
quent case  of  Bothsehild  v.  Carney .  (2) 

I  for  the  purpose  of  the  day  ruled  against  Mr.  Talfourd  Salter's 
contention,  and  directed  a  verdict  for  the  plaintiffs;  reserving 
however  for  further  consideration  the  question  whether  the  mere 
clficumstance  that  the  plaintifib  took  the  cheque  eight  days  after 
its  date  was  enough  by  itself,  as  a  matter  of  law,  to  place  the 
plaintifiBs  in  the  position  of  taking  at  their  peril,  so  as  to  entitle 
(1)  4  B.  &  C.  330.  (2)  9  B.  &  C.  388. 
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1881        the  defendant  to  treat  them  as  if  they  were  in  the  position  of 
LojjjDON      Colls,  and  liable  to  have  their  title  to  sue  defeated  by  any  matter 
Bank^g^  attaching  to  the  cheque  which  would  have  amounted  to  an  answer 
«•         against  Colls. 

The  case  was  afterwards  argued  before  me  x)n  further  considera- 
tioD,  when  all  the  authorities  on  both  sides  were  ably  and  fully 
brought  before  me ;  and,  having  considered  them,  I  see  no  reason 
to  alter  the  view  which  I  took  at  the  trial. 

That  the  holder  of  an  overdue  bill  or  note  payable  at  a  fixed 
date  (appearing  of  course  upon  it)  is  in  the  position  soggested,  is 
established  beyond  all  doubt ;  and  the  reason  of  Ihe  rule  is,  that* 
inasmuch  as  these  instruments  are  usually  current  only  during  the 
period  before  they  become  payable,  and  their  negotiation  after 
that  period  is  out  of  the  usual  and  ordinary  course  of  dealing,  that 
circumstance  is  sufficient  of  itself  to  excite  so  much  suspicion 
that,  as  a  rule  of  law,  the  indorsee  must  take  it  on  the  credit  of 
and  can  stand  in  no  better  position  than  the  indorser :  Brawn  v. 
Davies.  (1)  But,  with  regard  to  cheques,  no  such  rule  has  been 
laid  down  (the  case  of  Bovm  v.  Hailing  (2),  as  I  shall  shew  pre- 
sently, not  amounting,  I  think,  to  any  such  decision) ;  and  there 
is  more  than  one  case  in  which  that  proposition  has  been  denied 
or  doubted. 

In  BothsehUd  v.  Carney  (3)  the  action  was  brought  by  the 
maker  of  the  cheque  to  recover  the  amount  from  the  defendant, 
who  had  obtained  cash  for  it.  The  cheque  was  dated  the  19th  of 
January :  it  had  been  obtained  from  the  plaintiff  by  the  fraud  of 
Brady,  and  Brady  on  the  24th  (five  days  after  date)  handed  it  to 
the  defendant,  who  cashed  it  bona  fide,  and  afterwards  presented 
it  and  received  the  amount  from  the  plaintiff's  bankers.  At  the 
trial  the  learned  judge  directed  the  jury,  that,  if  they  thought  the 
circumstances  of  the  case  were  such  as  ought  to  have  excited  the 
suspicions  of  prudent  men,  and  that  the  defendant  had  not  acted 
with  reasonable  caution,  they  should  find  a  verdict  for  the 
plaintiff;  otherwise,  for  the  defendant.  A  rule  was  thereupon 
obtained  for  a  new  trial,  on  the  ground  that  the  judge  ought  to 
have  directed  the  jury  that  the  cheque  was  overdue  and  so  had 

(1)  3  T.  R.  80.  (2)  4  a  &  C.  330. 

(3)  9  B.  &  C.  388. 


V, 

Oboome. 
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affected  the  defendant  with  the  plaintiff's  equities  against  Brady ;        ^ggj 
but,  after  argument,  in  which  Datvn  v.  Hailing  (1)  was  cited,  the  — -  ^     — 
rule  was  discharged ;  Lord  Tenterden  saying  that  it  could  not  be  ahd  Countt 
laid  down  as  a  matter  of  law  that  a  party  taking  a  cheque  after 
any  fixed  time  from  its  date  does  so  at  his  peril,  and  Littledale,  J., 
observing  that,  although  the  rule  of  law  was  so  as  to  bills  and 
promissory  notes,  it  could  not  be  applied  to  cheques. 

In  SerreU  y.  Derbyshire  By.  Co.  (2)  the  chueqe  was  dated  the 
13th  of  August,  1847,  and  was  not  presented  until  the  6th  of 
October;  and  the  case  of  Dovm  v.  Hailing  (1)  was  cited  by 
Cresswell,  J.,  for  the  proposition  of  Holroyd,  J.,  viz.  that  the 
defendants,  having  taken  the  cheque  more  than  five  days,  took  it 
at  their  peril ;  and  Byles,  Serjt.,  saying  that  Dotvn  v.  Hailing  (1) 
was  not  consistent  with  BothschUd  v.  Carney  (3),  Maule,  J.,  said, 
**  There  is  no  such  strict  law  as  to  cheques,  that  they  musl,  as 
against  the  maker,  under  such  circumstances  be  presented 
promptly ;  but  that,  where  a  reasonable  time  has  passed,  they 
stand  on  the  same  footing  as  bills  of  exchange ;"  and  he  thought 
that  the  cheque  in  that  particular  case  might  practically  be  con- 
sidered in  the  nature  of  an  overdue  bill,  and,  fraud  being  shewn 
in  its  inception,  the  onus  was  thrown  upon  the  plaintiff  of  shewing 
how  he  got  it. 

Of  course,  even  with  regard  to  cheques,  there  is  no  doubt  that 
in  the  ordinary  course  of  business  they  are  intended  almost  as 
cash,  and  for  early  if  not  prompt  payment ;  and  it  is  well  known 
law  that,  as  between  the  maker  and  payee,  although  there  is  no 
absolute  duty  to  present  a  cheque  promptly,  that  duty  exists  to 
such  an  extent  that  exact  rules  have  been  laid  down  beyond 
which  the  payee  may  not  delay  presentment,  if  he  wish  to  avoid 
the  consequence  of  any  damage  caused  to  the  maker  by  the 
insolvency  of  the  drawee,  or  otherwise;  and,  having  regard  to 
this  duty,  I  have  come  to  the  conclusion  that,  looking  to  the 
peculiar  circumstances  of  Doum  v.  Hailing  (1),  and  the  manner 
in  which  the  matter  was  there  treated,  there  is  no  such  conflict 
between  that  case  and  the  case  of  Bothschild  v.  Carney  (3)  as 
has  been  supposed.    In  Down  v.  Halting  (1),  the  plaintiff  sought 

(1)  4  B.  &  C.  330.  (2)  9  C.  B.  811. 

(3)  9  B.  &  C.  888. 
Vou  vin.  X  2 
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1881  to  recoyer  the  amoont  of  a  cheque  for  507.,  dated  the  16th  of 
London  November,  1824.  He  did  not  shew  how  the  cheque  got  out  of  hia 
BANKrarS^  ^™*® '  ^^*  ^*  appeared  that,  on  the  evening  of  the  22nd,  a  woman 
«•  unknown  to  the  defendant  bought  at  his  shop  goods  worth  61. 10«., 
and  tendered  the  cheque  in  payment,  he  paying  her  the  difference. 
He  presented  the  cheque  on  the  following  day,  and  received  the 
amount.  No  evidence  having  been  given  by  the  plaintiff  account- 
ing  for  its  having  got  out  of  his  hands,  the  defendant  claimed  a 
nonsuit  on  that  ground ;  but  Lord  Tenterden  told  the  jury  to  find 
for  the  plaintiff,  if  they  thought  that  the  defendant  had  taken  the 
cheque  under  circumstances  which  ought  to  have  excited  the 
suspicion  of  a  prudent  man ;  and,  further  (on  the  authority  of  OiU 
V.  ChibiU  (1),  which  has  since  been  overruled),  asked  whether  the 
defendant,  although  not  acting  fraudulently,  had  acted  negligently 
in  taking  the  cheque ;  and  upon  that  direction  the  jury  found  a 
verdict  for  the  plaintiff.  Upon  a  rule  having  been  obtained,  to 
set  aside  the  verdict  on  the  ground  of  misdirection,  the  Court 
supported  the  direction  as  to  negligence,  upon  the  authority  of 
QiU  V.  ChibiU  (1) ;  and  as  to  the  rest  Bayley,  J.,  is  reported  to 
have  said  that,  "  if  a  cheque  is  taken  after  due,  the  party  taking 
it  can  have  no  better  title  than  the  person  from  whom  he  took 
it;"  and  it  is  in  this  passage  that  he  is  supposed  to  lay  that 
proposition  down  as  a  rule  of  law. 

It  must  be  recollected,  however,  that  Lord  Tenterden  was  also 
a  party  to  the  decision  in  Botheehild  v.  Carneif  (2),  and  could  not 
have  intended  to  hold  in  that  case,  contrary  to  the  recent  dedsion 
in  Down  v.  EaUing  (8) ;  and  if  the  language  of  Holroyd,  J.,  is 
looked  at,  where  he  says  that  five  days  ought  to  have  excited  the 
defendant's  suspicion,  and  that  in  the  case  before  him  a  reasonable 
time  had  elapsed,  I  think  the  true  result  of  Down  v.  HaOing  (3) 
is,  that  the  Court  decided  the  case  rather  upon  the  peculiar  facts 
of  that  case  than  as  intending  to  lay  down  any  strict  rule  of  law. 
In  Serrell  v.  Derbyshire  \Bjf.  Co.  (4),  Maule,  J.,  says  that  perhaps 
the  two  cases  may  be  reconciled  ;^and  upon  my  view  of  the  true 
ground  of  the  decision  in  Down  v.  HaUing  (3),  I  have  been  able 
to  come  to  the  same  conclusion. 

(1)  3  B.  &  C,  466.  (3)  4  B.  &  C.  330. 

(2)  9  R  &  C.  388.  (4)  9  C.  B.  888. 
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I  should,  therefore,  under  ordinary  circtimstances,  have  con-        1881 
tented  'myself  with  giring  judgment  for  the  plaintiffs ;   but  I     London 
think  that^  assuming  this  to  be  the  true  view  of  Down  y.  HalUnff  (1),  b^^kino^. 
it  follows  from  that  as  well  from  the  other  cases  that,  the  real     ^  ^* 
question  for  the  jury  being  whether  the  cheque  in  the  present 
case  was  taken  by  the  plaintifis  under  such  circumstances  as 
ought  to  have  excited  their  suspicion,  and  the  lapse  of  eight  days 
being,  although  not  conclusive,  a  circumstance  to  be  taken  into 
consideration  by  them  in  coming  to  a  conclusion  on  that  question, 
I  ought  to  have  left  it  to  the  jury.    I  should,  indeed,  have  done 
00  if  I  had  understood  that  Mr.  Talfourd  Salter  had  wished  it ; 
but  from  what  passed  on  the  aigument,  I  think  there  may  have 
been  some  misunderstanding  on  my  part  in  the  matter.    Un- 
doubtedly, however,  that  question  has  not  been  put  to  the  jury, 
and  the  defendant  is  entitled  to  haye  it  put  if  he  so  wishes.    I 
therefore  give  judgment  for  the  plaintiffs  with  costs,  subject  to 
the  condition  that^  if  the  defendant  elect  within  ten  days  after 
notice  of  my  judgment  to  have  a  new  tria],  he  may  do  so,  and  in 
that  event  the  costs  of  the  former  trial  and  of  the  further  con* 
sideration  should  abide  the  event  of  the  second  trial. 

Bute  accordingly.  (2) 

Solicitors  for  plaintiffs :  White,  Broughton,  &  White. 
Solicitor  for  defendant :  /•  A.  Bales. 

(1)  4  B.  &  G.  330.  take  a  new  trial  within  the  time  speci- 

(2)  The  defendant  not  electing  to     fied,  the  plaintiff  signed  judgment. 

J.  S. 


X  2 
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1881,  GIBBS  V.  GUILD. 

•^^*  ^^'         Limitations^  StattUe  o/~^  Beply  of  concealed  Fraud  and  Absence  of  reasonable 

Means  of  Discovery, 

In  an  action  to  recover  damages  for  fraudulent  representations,  a  reply  to  a 
defence  of  the  Statute  of  Limitations,  that  the  plaintifb  did  not  discover  and  had 
not  reasonable  means  of  discovering  the  fraud  within  six  years  before  action,  is 
good. 

Statement  of  Claim.  1.  The  defendant  is  a  chartered 
accountant,  financial  agent,  and  promoter  of  public  companies. 

2.  In  the  year  1870,  a  company  called  The  Fhospho-Gaano 
Company^  Limited,  was  established  and  registered.  The  defend- 
ant was  a  promoter  of  the  company,  and  he  was  afterwards 
appointed  auditor  of  its  accounts,  and  he  was  so  at  the  time  of 
the  issue  of  the  balance-sheet  hereinafter-mentioned. 

8.  The  defendant  issued  and  published  and  sanctioned  and 
authorized  the  issuing  and  publication  of  a  letter  dated  the  13th 
of  March,  1872,  addressed  by  Peter  Lawson  &  Son  to  one  W. 
Westgarth  by  and  with  the  authority  and  concurrence  of  the 
defendant,  and  a  memorandum  attached  thereto,  and  a  prospectus 
and  reports  of  the  second  and  third  general  meetings  of  the 
shareholders  of  the  company,  and  the  balance-sheets  thereto 
annexed. 

4.  The  letter,  memorandum,  prospectus,  and  balance-sheet 
contained,  amongst  other  representations  and  statements,  the 
following  representations  and  statements, — (setting  them  out). 

5.  The  plaintiff  has  since  discovered  (as  the  fact  is)  that  the 
whole  of  the  said  representations  and  statements  and  others  con- 
tained in  the  said  letter  and  memorandum,  prospectus,  reports, 
and  balance-sheets,  were  false  and  untrue  and  fraudulent,  and  the 
defendant  always  knew  them  to  be  false,  and  made  the  same 
without  believing  or  having  good  cause  to  believe  them  or  any  of 
them  to  be  tnie. 

6.  The  defendant  issued  and  published  and  sanctioned  and 
authorised  the  issuing  and  publication  of  the  said  letter,  memo- 
randum, prospectus,  reports,  and  balance-sheets  falsely  and 
fraudulently,  and  with  intent  to  defraud,  deceive,  and  injure  the 
plaintiff,  and  to  induce  him  to  purchase  shares  in  the  company. 
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7.  The  defendant  with  a  like  intent  caused  a  copy  of  the  letter  1881 
and  memorandum  and  of  the  prospectus,  reports,  and  balance*  qj^bs 
sheets,  to  be  delivered  to  the  plaintiff  and  thereby  and  through  q^jj^ 
his  agent,  one  Westgarth,  and  otherwise,  falsely  and  fraudulently 
represented  to  the  plaintiff  that  the  statements  and  representa- 
tions contained  in  the  letter,  memorandum,  prospectus,  reports, 
and  balance-sheets,  were  true,  and  that  the  same  contained  a  full, 
complete,  and  accurate  statement  of  the  formation  and  position 
of  the  company,  and  of  all  the  facts  material  to  be  known  by 
intending  purchasers  of  shares  therein,  and  that  the  company  was 
a  honSk  fide,  sound,  and  prosperous  concern. 
.  8.  The  defendant  always  knew,  as  the  fact  was,  that  the  said 
statements  and  representations  were  false,  and  also  that  the  letter, 
memorandum,  prospectus,  reports,  and  balance-sheets  were  not 
true  and  did  not  contain  a  full  and  complete  or  accurate  state- 
ment of  the  formation  and  position  of  the  company  and  of  all 
the  £Acts  material  to  be  known  by  intending  purchasers  of 
shares  therein,  and  that  the  same  was  not  a  bona  fide,  sound,  and 
prosperous  concern.  In  particular,  in  addition  to  the  untrue 
statements  and  representations  set  forth  in  par.  4  hereof,  the 
defendant  well  knew  and  fraudulently  concealed  from  the  plain- 
tiff that  Peter  Lawson  &  Son  were  at  the  time  of  the  formation  of 
the  company  hopelessly  insolyent,  that  the  company  was  formed 
for  the  purpose  of  paying  off  a  debt  due  by  them  to  the  British 
Linen  Company,  for  whom  the  defendant  acted  as  agent,  and  that 
the  capital  of  the  company  was  fixed  at  a  very  excessive  and 
unjustifiable  amount;  that  the  profit  shewn  by  the  company's 
books  and  the  said  documents  was  apparent  only  and  was  made  to 
appear  by  treating  shipments  of  guano  to  France  and  Denmark 
on  consignment  and  under  advances  as  sales  producing  much 
higher  prices  than  were  realised,  and  omitting  to  deduct  interest^ 
expenses,  and  charges  therefrom,  and  also  by  entering  quantities 
of  stock  as  sold  which  in  fact  was  not  sold  at  aU,  and  by  over- 
stating the  stock  account  and  the  outstanding  debts,  and  includ- 
ing amongst  the  latter  the  price  of  guano  consigned  or  ordered  as 
if  it  were  actually  sold,  and  producing  bills  for  part  of  such  prices 
which  were  obtained  for  this  purpose  under  an  undertaking  to 
return  them  after  it  bad  been  effected,  and  manipulating  the 
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1881       bank  aooonnt^  and  making  no  provision  for  bad  debtor  and  by  other 


similar  manipulations. 
QvTLD.  ^*  ^7  means  of  the  said  misrepresentations  and  statements  and 
concealments,  and  the  said  letter  and  memorandum,  prospectus, 
reports,  and  balance-sheets,  and  acting  on  the  faith  thereof,  and  in 
the  belief  that  the  same  were  true,  the  plaintiff  was  induced  to 
b^eve  that  the  company  was  a  bon&  fide,  sound,  and  prosperous 
concern,  and  to  purchase,  and  he  did  purchase,  250  *'  B."  shares 
in  the  company  at  par,  for  which  he  paid  2500Z. 

10.  The  said  shares  always  were  and  now  are  worthless,  and 
consequently  the  plaintiff  has  lost  the  price  he  paid  for  the  shares 
and  the  use  of,  and  interest  on,  2500Z. 

The  plaintiff  claimed, — 1.  8500Z., — 2.  such  further  and  other 
relief  (if  any)  as  the  nature  of  the  case  may  require. 

Statement  ofDefenee.  11.  The  plaintiff's  causes  of  action,  if  any 
such  there  be,  did  not  nor  did  any  of  them  nor  any  part  thereof 
accrue  within  six  years  before  the  commencement  of  this  aoUon. 

B^y.  1.  The  plaintiff  joins  issue  on  the  defendant's  statement 
of  defence. 

2.  With  reference  to  the  11th  paragraph  of  the  statement  of 
defence,  the  plaintiff,  in  addition  to  joining  issue  thereon,  says, — 

(a).  That  the  cause  of  action  relied  on  is,  the  fraud  and 
fraudulent  misrepresentation  of  the  defendant: 

(h).  That  the  plaintiff  did  not  discover  the  existence  of  the 
fraud  until  within  six  years  next  before  the  commencement  of  this 
action : 

(e).  That  the  plaintiff  did  not  discover  that  the  defendant  had 
been  a  party  to  or  was  guilty  of  the  said  fraud  until  within  six 
years  next  before  the  commencement  of  this  action : 

((2).  That  the  plaintiff  could  not  by  the  exercise  of  reasonable 
diligence  have  discovered,  and  had  not  the  means  of  discovering, 
the  matters  in  sub-paragraphs  (b)  and  (c)  hereof,  until  within  six 
years  next  before  the  commencement  of  this  action : 

(e).  That  the  existence  of  and  the  means  of  discovering  such 
fraud  were  concealed  by  the  defendant  until  within  such  six 
years: 

;   (/).  That  the  defendant,  in  order  to  prevent  the  plaintiff  from 
discovering  the  said  fraud  and  that  he  had  been  guilty  of  it. 
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actively  and  deliberately  concealed  the  same  nntil  within  six  years       issi 
next  before  the  commencement  of  this  action,  and  so  prevented      gibbs 
and  delayed  the  plaintiff  from  discovering  the  same  and  bringing      q^ 
this  action  in  respect  thereof. 

The  plaintiff  relies  on  the  statements  made  in  all  these  sub- 
paragraphs collectively,  and  also  on  any  one  or  more  of  them 
separately,  as  an  answer  to  the  11th  paragraph  of  the  statement 
of  defence. 

Bejoinder^  demurrer,  and  special  rejoinder.  1.  The  defendant 
joins  issue  on  the  whole  of  the  2nd  paragraph  of  the  plaintiff's 
reply. 

2  The  defendant  also  demurs  to  the  sub-paragraphs  (a),  (b),  (e), 
(d)f  (e),  and  (/)  of  the  said  second  paragraph,  on  the  ground  that 
none  of  the  matters  in  the  said  sub-paragraphs  or  in  any  of  them 
alleged  afford  the  plaintiff  any  extension  of  the  time  allowed  for 
commencing  this  action  by  the  various  statutes  of  limitation,  or 
prevent  the  operation  of  those  statutes. 

3.  The  defendant  further  says  that  the  said  alleged  causes  of 
action,  fraud,  fraudulent  misrepresentation,  and  concealment  in 
the  2nd  paragraph  of  the  reply  mentioned,  if  any  such  there  be 
(which  the  defendant  denies),  did  not  nor  did  any  or  either  of 
them  accrue  or  take  place  within  six  years  next  before  the  com- 
mencement of  this  action.    Joinder. 

The  demurrers  were  argued  before  Field,  J.,  on  the  25th  of 
November,  1881,  by  Meadows  White,  Q.O.  {T.  WiOes  GhUty  with 
him),  for  the  plaintiff,  iand  W.  G.  Harrison,  Q.C.  {Bam  with  him), 
for  the  defendant.  The  arguments  ajid  the  authorities  cited  are 
fully  set  out  in  the  judgment.  (1) 

Our.  adv.  vuU. 

Field,  J.  This  case  raises  an  important  question  as  to  the 
operation  of  the  Statute  of  Limitations,  in  bar  of  an  action  in 
which  the  plaintiff  claims  damages  for  fraudulent  representations 
made  by  the  defendant  more  than  six  years  before  the  commence- 
ment of  the  action ;  and  also  claims  to  exclude  the  application  of 

(1)  The  dictum  of  Fry,  J.,  in  Trotter  v.  Madwn,  13  Ch.  D.  at  p.  584,  was 
also  cited. 


Guild. 
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1881  the  statute,  by  reason  of  the  non-discovery  by  the  plaintiff  of  the 
GiBBs^T  fra^d  within  the  period  of  limitation,  such  non-discovery  having 
been  induced,  as  he  alleges,  by  the  active  concealment  of  the  fraud 
by  the  defendant  from  the  plaintiff,  who  could  not  by  exercise  of 
f  easonable  diligence  have  discovered  it. 

The  statement  of  claim  sets  out  the  alleged  fraudulent  repre- 
sentations, and  alleges  that  by  reason  of  them  the  plaintiff  was 
induced  to  purchase  shares  which  were  always  worthless,  and  so 
the  plaintiff  lost  the  price,  2500Z. ;  and  to  this  statement  of  claim 
(in  addition  to  denials  of  the  representations  complained  of)  the 
defendant  alleges  that  the  cause  of  action  did  not  arise  within  six 
years  next  before  the  commencement  of  the  action. 

The  plaintiff  in  his  replication,  after  taking  issue  upon  the 
statement  of  defence,  sets  out  the  following  averments, — (b),  that 
the  plaintiff  did  not  discover  the  existence  of  the  said  fraud ; 
(0),  or  that  the  defendant  had  been  a  party  to  or  was  guilty  of  it ; 
(d),  and  the  plaintiff  could  not  by  the  exercise  of  reasonable 
diligence  have  discovered,  and  had  not  the  means  of  discovering 
the  matters  in  sub-paragraphs  (b)  and  (e)  until  within  six  years 
next  before  the  commencement  of  the  action;  {e\  that  the 
existence  of  and  the  means  of  discovering  such  fraud  were  con- 
cealed by  the  defendant  until  within  such  six  years;  (/),  that 
the  defendant,  in  order  to  prevent  the  plaintiff  from  discovering 
the  fraud,  and  that  he  had  been  guilty  of  it,  actively  and  delibe- 
rately concealed  the  same  until  within  six  years  next  before  the 
commencement  of  this  action,  and  so  prevented  and  delayed 
the  plaintiff  from  discovering  the  same  and  bringing  this  action 
in  respect  thereof. 

To  these  averments  the  defendant  demurred,  and  also  alleged 
that  the  several  frauds  and  concealments  alleged  in  the  statement 
of  defence  did  not  accrue  within  six  years  before  the  commence- 
ment of  the  action :  and  to  this  averment  the  plaintiff  demurred 
on  the  ground  that,  even  if  true,  it  was  immaterial  if  the  fact  was 
as  alleged  that  the  defendant's  acts  prevented  the  discovery,  at 
whatever  period  they  took  place. 

These  demurrers  came  on  for  argument  before  me. 

It  was  contended  for  the  plaintiff,  that,  in  a  case  of  fraud  such 
as  the  present,  the  period  limited  by  the  Statute  of  James  the  Ist 
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neyer  did,  either  in  law  or  in  equity,  before  the  coming  into        1881 
opeiation  of  the  Judicature  ActSi  and  does  not  now,  commence  to       gwb 
mn  until  the  period  when  the  plaintiff  could  by  the  exercise  of      q^^ 
reasonable  diligence  have  discovered  the  fraud  and  that  the 
defendant  was  a  party  to  it. 

The  defendant's  counsel,  on  the  other  hand,  whilst  admitting 
that  before  the  Judicature  Acts  there  had  been  cases  solely 
cognizable  by  courts  of  equity,  in  which  a  party  coming  into 
a  court  of  conscience  was  not  permitted  to  avail  himself  of  a 
bar  to  which  he  was  not  in  conscience  or  de  jure  entitled  (suits  in 
equity  not  being  included  in  the  Statute  of  James),  which  his  own 
unconscientious  conduct  had  brought  into  existence,  contended 
that  no  such  law  of  equity  ought  to  be  applied  to  an  action  of 
the  present  description,  in  which  the  suitor  might  have  resorted 
indifferently  to  &  court  of  law  or  equity,  the  latter  in  such  case 
being  bound  to  act  in  obedience  to  the  statute.  He  alleged  that 
in  substance  the  cause  of  action  was  in  the  present  case  the  subject 
of  ''an  action  on  the  case"  at  law,  within  the  very  language  of 
the  statute,  and  which  therefore,  he  said,  a  court  of  equity  was  as 
much  bound  to  obey  as  a  Court  of  law. 

Now,  if  I  had  been  called  upon  to  decide  this  case  in  the 
absence  of  the  provisions  of  the  Judicature  Acts,  I  should  have 
been  limited  to  the  consideration  of  the  judicial  construction  of 
the  statute  as  applicable  to  an  action  at  law,  as  laid  down  by 
courts  of  law  as  distinguished  from  courts  with  equitable  jurisdic- 
tion ;  and  it  would  have  been  necessary  in  such  a  case  to  consider 
in  the  first  place  what  is  at  law  the  cause  of  action  in  such  a  case, 
and  at  what  period  it  accrues. 

The  making  of  the  fraudulent  representation  complained  of  is, 
no  doubt,  the  first  step  going  to  the  existence  of  a  cause  of 
action :  but  the  fraudulent  representation  does  not  of  itself  give 
a  cause  of  action ;  damage  to  the  plaintiff  must  ensue  before  that 
comes  into  existence.  Moreover,  fraud  and  damage  only  bring 
into  existence  a  cause  of  action  when  the  plaintiff  elects  to  treat  it 
as  such,  and  seeks  to  avoid  the  transaction,  which  in  no  case  can 
he  of  course  do  until  he  has  discovered  his  right  to  elect;  or 
has  so  omitted  to  make  use  of  reasonable  means  at  his  command 
for  making  the  discovery,  as  to  make  it  unjust  not  to  treat  the 
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GiBBs       as  having  been  pat  npon  his  election. 

Gtmji.  '^^^  question,  if  question  it  is,  is  in  the  present  case  involved 

in  the  traverse  of  the  allegation  that  the  cause  of  action  did  not 
accrue  within  the  six  years;  and  it  may  be  that,  if  upon  that 
traverse  the  plaintiff  is  able  to  prove  the  original  and  continuing 
fraud  and  his  inability  by  due  diligence  to  discover  it  up  to  a  period 
within  six  years  before  the  commencement  of  the  actioxi,  he  may 
be  entitled  to  a  verdict  upon  that  issue.  But  the  question  raised 
before  me  is  on  demurrer,  which,  admitting  as  it  does  the  aver- 
ment in  the  plea  that  the  cause  of  action  did  accrue  more  than 
six  years,  seeks  to  exclude  the  application  of  the  statute  by  the 
allegation  that  he  did  not  in  fact  discover  and  could  not  by 
reasonable  diligence  have  discovered  the  existence  of  his  cause  of 
action  before  that  period,  and  at  all  events  that  the  statute  is  no 
bar  where  the  fraud  has  been  ''actively  concealed''  or  brought 
about  by  the  defendant  himself. 

Now,  at  law  the  matter  seems  to  have  stood  thus : — ^''Action  on 
the  case,"  as  used  in  the  statute,  was  a  general  term  including 
actions  on  assumpsit  or  contract,  actions  for  negligence  or  for 
fraud,  and  for  other  causes  of  action ;  and  it  was  well  settled  that 
in  actions  on  assumpsit  the  time  ran  from  the  breach  of  contract, 
for  that  was  the  gist  of  the  action,  and  the  subsequent  damage* 
although  happening  within  the  six  years  next  before  the  suit,  did 
not  prevent  the  application  of  the  statute :  BaiUey  v.  FavHener.  (1) 
The  like  rule  obtained  in  actions  on  the  case  for  negligence: 
Sh^  V.  McCarthy  (2) ;  SmeU  v.  Towng.  (3) 

In  the  case  of  actions  on  the  case  for  fmud,  the  authorities 
stand  thus: — ^In  Bree  v.  Holbeeh  (4),  which  was  an  action  in  form 
for  money  had  and  received,  but  really  to  avoid  a  transaction  on 
the  ground  of  fraud,  in  answer  to  a  plea  of  the  statute  the  plaintiff 
replied  that  he  had  been  induced  to  pay  the  money  in  consequence 
of  false  affirmations,  and  that  he  did  not  discover  the  fraud  until 
within  six  years;  and,  on  demurrer  to  the  replication,  Lord 
Mansfield,  whilst  holding  that  the  plaintiff  could  not  recover,  on 
the  ground  that  in  that  particular  case  no  fraud  by  the  defendant 

(1)  3  B.  &  A.  288.  (3)  5  B.  &  0.  269. 

(2)  3  B.  &  A.  626.  (4)  2  Doug.  654. 
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was  alleged,  said :  ''There  may  be  cases  which  fraud  will  take  oat       18S1 
of  the  Statute  of  Limitations ;"  adding  that, ''  if  the  defendant  had       q^ 
disQovered  the  forgery  and  then  got  rid  of  the  deed  as  a  trne      qx^ld. 
seonrity,  the  case  might  have  been  different/'  and  gave  leave  to 
the  plaintiff  to  amend,  if  upon  inquiry  the  facts  would  support  a 
charge  of  fraud, — thus  shewing  that  in  his  opinion  there  would 
then  be  something  for  the  defendant  to  answer. 

Later  on,  in  Clarh  v.  Hougham  (1),  the  plaintiff  sued  in 
assumpsit  to  recover  an  over  payment  of  money  to  his  landlord, 
alleged  to  have  been  paid  upon  a  misrepresentation  by  the 
defendant,  and  the  Statute  of  Limitations  was  pleaded,  with  a 
replication  of  accrevit  infra  sex  annos.  It  was  argued  that  at  law 
the  statute  did  not  run  in  case  of  fraud  until  discovery ;  and  it 
was  admitted  that  such  had  been  held  in  equity :  but,  whilst  all 
the  judges  held  that  upon  the  pleadings  as  framed  the  defendant 
was  entitled  to  judgment,  Bayley  and  Holroyd,  JJ.,  said  that 
there  should  have  been  a  special  replication;  and  Best,  J., having 
observed  during  the  argument  that  the  defendant  had  been  active 
in  concealing  the  fraud,  said  that  fraud  would  have  prevented  the 
operati<m  of  the  statute  had  it  been  specially  replied, — referring 
to  what  Lord  Mansfield  said  in  Bree  v.  Holheeh.  (2)  Still  later 
on,  in  the  case  of  Imperial  Oaa  Light  Co.  v.  London  Oas  Light 
Co.  (3),  the  plaintiffs  sued  in  the  first  count  for  taking  away  gas 
firom  the  plaintiffs'  pipes,  and  in  the  second  count  for  fraudulent 
concealment  till  six  years  had  elapsed.  To  the  first  count  the 
defendants  pleaded  the  statute^  to  which  the  plaintifb  replied  the 
fraudulent  concealment  alleged  in  the  second  count  The  defend- 
ants demurred  to  the  second  county  and  also  to  the  replication 
to  the  first  count ;  and  after  argument  the  Court  held  that  the 
second  count  was  good,  but  gave  judgment  for  the  defendants  on 
the  demurrer  to  the  replication.  The  Oourt  did  not  however  give 
a  formal  judgment,  or  any  reasons  for  their  decision ;  and  I  am 
not  aware  of  any  subsequent  authority  at  law  upon  the  point* 

Li  the  present  case  it  is  however  unnecessary  for  me  to  decide 
how  the  matter  would  have  stood  if  my  jurisdiction  had  been 
limited  to  that  of  a  court  of  law ;  for,  by  the  24th  section  of  the 

(1)  2  B.  &  C.  149.  (2)  2  Doag.  654. 

(3)  10  Exdu  39. 
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QjBBs      give  to  the  plaintiff  the  same  relief  as  ought  to  have  been  given 

^  ^*         to  him  by  the  Court  of  Chancery  in  a  suit  instituted  for  the  same 

or  like  purpose ;  and,  in  the  Court  of  Chancery,  the  authorities 

in  such  a  case  as  the  present  have  been  uniform  for  nearly  two 

hundred  years. 

In  1714,  in  the  case  of  Booth  v.  Lord  Warrington  (1),  Lord 
Warrington  filed  a  bill  to  recover  back  a  sum  of  1050^  which  had 
been  obtained  from  him  by  the  defendant  by  fraud  in  the  year 
1702,  and  which  fraud  he  alleged  in  his  bill  he  had  not  discovered 
for  nine  years,  i.e.,  not  until  within  six  years  before  the  commence- 
ment of  the  suit.  The  defendant  pleaded  the  Statute  of  Limita- 
tions :  but  Lord  Chancellor  Harcourt  overruled  the  plea,  on  the 
ground  that  the  plaintiff's  title  to  relief  was  based  upon  the 
defendant's  fraud  ;  and  his  judgment  was  affirmed  by  the  House 
of  Lords,  and  Lord  Warrington  had  his  decree.  The  grounds  of 
the  decision  are  not  stated  in  the  report :  but  the  questions  which 
were  laid  down  for  argument  were,  1.  Would  an  action  at  law  lie, — 
2.  When  the  cause  of  action  accrued, — and  3.  Whether,  where 
fraud  is  not  discovered  until  after  six  years,  a  court  of  equity  is 
barred  from  giving  relief  on  a  bill  filed  after  that  date  but  within 
six  years.  But,  although  the  reasons  of  this  decision  are  not 
reported,  they  were  stated  by  Lord  Bedesdale  in  the  subsequent 
case  of  Eovenden  v.  Lord  Annedey  (2),  in  which  he  said  that  the 
principle  of  that  case  was  that  fraud  is  a  secret  thing,  and  may 
remain  undiscovered  until  such  a  time  that  the  statute  might 
'  run,  but  during  that  time  the  statute  should  not  operate,  because 
until  discovery  the  title  to  avoid  the  transaction  does  not  arise. 
A  similar  doctrine  is  laid  down  in  the  case  of  SoiUh  Sea  Company 
V.  Wymondsell  (3),  in  Blair  y.  Bromley  (4),  WhaOey  v.  WhaJley  (5), 
and  Ecdmastical  Oommissionera  v.  North  Eastern  By.  Co.  (6), 
Denya  v.  Shuckhurgh  (7)  was  an  analogous  case  of  a  bill  filed 
for  relief  on  the  ground  of  mistake ;  and  Alderson,  B.,  holding 
that  the  case  was  in  reference  to  the  question  of  time  on  the  same 

(1)  4  Bro.  P.  0. 163.  (4)  5  Hare,  542. 

(2)  2  Sch.  &  Lep.  607,  629.  (5)  3  Bligh,  1. 

(3)  8  P.  Wma.  143.  (6)  4  Ch.  D.  846- 

(7)  4Y.&C.(Ex.)42. 
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footing  as  fraady  came  to  the  eonclnsion  that  the  plaintiff  in  that       18^1 
case  had  had  the  means  with  proper  diligence  of  discovering  the       Gibbs 
mistake,  and  so  adopted  the  statute  as  prescribing  the  limit      qJ^. 
within  which  he  decreed  an  account. 

This  reasonable  limitation,  and  indeed  the  whole  doctrine  of 
courts  of  equity  on  concealed  fraud,  is  in  terms  stated  in  the 
Limitation  Act  of  3  &  4  Wm.  4»  c.  27,  s.  26,  in  which  statute 
suits  in  equity  are  referred  to  as  being  within  its  provisions. 

In  reference  to  the  decision  of  Matins,  Y.C,  in  the  case  of 
Eedesiastieal  Commissioners  v.  North  Eastern  By.  Co.  (1),  above 
cited,  it  was  urged  by  Mr.  Harrison  for  the  defendants,  that  that  case 
was  not  of  binding  authority,  by  reason  that  the  Yice-Ghancellor 
had  not  duly  given  effect  to  a  decision  of  the  Court  of  Exchequer 
in  the  case  of  Htrnter  v.  Qibbons  (2),  in  which  in  answer  to  an 
action  of  trespass  the  plaintiff  sought  to  file  an  equitable  replica- 
tion of  concealed  fraud  to  the  plea  of  the  statute.  But,  on 
reference  to  the  ease  of  Eunier  v.  CHbhons  (2),  I  am  inclined  to 
think  that  the  Vice-Chancellor's  view  of  it  was  well  founded ;  and 
that  the  main  ground  of  the  decision  in  that  case  was  that  the 
replication  did  not  shew  any  title  in  the  plaintiff  to  such  an  uncon- 
ditional relief  as  entitled  him  to  set  up  the  fraud  in  an  action  at 
law,  according  to  the  construction  which  had  been  put  upon  the 
provisions  of  the  85th  section  of  the  Common  Law  Procedure  Act, 
1854,  entitling  parties  to  set  up  equitable  grounds  for  relief. 

Upon  these  cases,  and  for  the  reasons  stated  in  them,  I  have 
come  to  the  conclusion  that  concealed  fraud  and  absence  of 
reasonable  means  of  discovery,  if  pleaded,  will  prevent  the  appli- 
cation of  the  statute;  and  I  therefore  overrule  the  demurrer  to 
the  replication,  and  I  give  judgment  upon  it  for  the  plaintiff. 

There  is  also  the  cross-demurrer  of  the  plaintiff  to  the  rejoinder 
of  non  accrevit  infra  sex  annos  to  the  frauds  stated  in  the  replica- 
tion ;  and  that  demurrer  seems  to  me  to  be  well  founded.  In  one 
sense  those  matters  are  not  stated  as  causes  of  action  in  them- 
selves; they  are  only  alleged  as  the  grounds  why  the  plaintiff,  in 
the  exercise  of  reasonable  diligence,  was  not  able  to  discover  the 
original  fraud :  but  it  has  always  been  held  a  bad  plea  to  say  non 

(1)  4  Oh.  D.  845,  ;'.       (2)  1  H.  &  N.  459 ;  26  L.  J.  (Ex.)  1,  4. 
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1881  assumpsit  infra  sex  annos,  the  true  plea  being  non  accrevit ;  the 
GiBBs  reason  being  the  same  as  exists  here,  viz.  it  is  not  because  the 
frauds  perpetrated  for  the  purpose  of  concealing  the  fraud  occurred 
more  than  six  years  that  the  action  is  barred,  if  the  non-discovery 
of  the  fraud  caused  by  those  means  lasted  until  within  the 
statutable  period. 
Upon  this  demurrer!  also  give  judgment  for  the  plaintiff. 

JuAgmefrUfor  {he  fUmiiff. 

Solicitors  for  plaintiff:  B.  Miller  it  Wiggins. 
Solicitors  for  defendant :  Clarke^  BawlinSj  &  Clarke. 

J.  a 


Vec.  17.      THE  QUEEN  (ON  THE  PROSECUTION  OF  THE  EAST  HAM  LOCAL 
BOARD)  V.  BARCLAY  aijd  Akothbb,  JUSTICES  OP  ESSEX. 

Local  Government  Acts^FMic  Health  Act,  1875  (38  <fc  39  Vict.  c.  65),  s.  211— 
Owner  rated  instead  of  Occupier — Bate  in  respect  cf  Tenements  whether 
Occupied  or  Unoccupied — Beduced  Estimate — Proportion  of  Annual  Value. 

The  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  8.  211— which  enables  the 
owner  to  be  rated  to  general  district  rates  instead  of  the  occupier,  with  a  proviso 
that  in  cases  where  the  owner  is  rated  instead  of  the  occupier  he  shall  be  assessed 
on  such  reduced  estimate  as  the  nrban  authority  deem  reasonable  of  the  net 
annual  value,  not  being  less  than  two-thirds  nor  more  than  four-fifths  of  the  net 
annual  value;  and  when  such  leduced  estimate  is  in  respect  of  tenements, 
whether  occupied  or  unoccupied,  then  such  assessment  to  be  made  on  one  half  of 
the  amount  at  which  such  tenement  would  be  liable  to  be  rated  if  they  were 
occupied  and  the  rate  levied  on  the  occupiers — gives  a  compulsory  power  to  the 
local  authority  to  rate  the  owner  in  respect  of  premises  whether  occupied  or 
unoccupied,  but  subject  to  the  obligation  of  making  the  assessment  upon  one-half 
of  the  rateable  value. 

BuLE  calling  npon  two  jostices  for  Essex  to  shew  canse  why  a 
mandamus  should  not  issnei  commanding  them  to  issue  a  distress 
warrant  against  the  goods  of  Bichard  Weaver  to  levy  6/.  15a.  the 
arrears  of  a  general  district  rate  made  for  East  Ham,  Essex,  on 
the  9th  of  November,  1880. 

It  appeared  from  the  a£3davits  that  the  East  Ham  Local  Board, 
having  made  a  rate  for  general  district  purposes  under  the  Public 
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Health  Act,  1875  (1),  passed  a  resolution  on  the  25th  of  March,        IWl 


1879,  that  the  owners  of  property  let  upon  monthly  or  weekly   Ths  Qdxbn 
tenancies  should  be  rated  instead  of  the  occupiers ;  that  they  be    bibolat. 
rated  whether  occupied  or  unoccupied,  and  that  they  be  rated  at 
two-thirds  of  their  rateable  value. 

On  the  9th  of  November,  1880,  a  rate  was  made  on  Bichard 
Weaver  in  pursuance  of  this  resolution,  and  a  summons  was  sub- 
sequently  taken  out  for  him  to  shew  cause  why  a  distress  warrant 
should  not  issue  in  respect  of  the  arrears  due  from  him.  It  then 
appeared  that  he  was  rated  in  respect  of  twenty-seven  cottages 
let  upon  weekly  tenancies,  of  which  he  was  owner.  Twenty  of 
these  cottages  were  unoccupied  at  the  time  of  making  the  rate, 


(1)  By  the  Public  Health  Act,  1875 
(38  &  39  Yict.  c  55),  s.  2U,  sub-s.  1, 
"with  respect  to  the  assessment  and 
leyying  of  general  district  rates  under 
this  Act  the  following  provisions  shall 
have  effect,  namely  (1),  general  district 
rates  shall  be  made  and  levied  on  the 
occupier  of  all  kinds  of  property  for 
the  lime  being  by  law  assessable  to  any 
rate  for  the  relief  of  poor,  and  shall  be 
assessed  on  the  full  net  annual  value  of 
such  property,  ascertained  by  the  valua- 
tion list  for  the  time  being  in  force,  or, 
if  there  is  none,  by  the  rate  for  the 
relief  of  the  poor  made  next  before  the 
making  of  the  assessment  under  this 
Act^  subject  to  the  following  excep- 
tions, regulations,  and  conditions, 
namely,  (a)  the  owner,  instead  of  the 
occupier,  may  at  the  option  of  the 
urban  authority  be  rated  in  cases 
where  the  rateable  value  of  any  pre* 
mises  liable  to  assessment  under  this 
Act  does  not  exceed  the  sum  of  ten 
pounds;  or  where  any  premises  so 
liable  are  let  to  weekly  or  monthly 
tenants;  or  where  any  premises  so 
liable  are  let  in  separate  apartments ; 
or  where  th^  rents  become  payable  or 
aie  collected  at  any  shorter  period  than 
quarterly :  Provided  that  in  cases  where 
the  owner  is  rated  instead  of  the  occu- 
pier he  shall  be  assessed  on  such  re- 


duced estimate  as  the  urban  authority 
deem  reasonable  of  the  net  annual 
value,  not  being  less  than  two-thirds 
nor  more  than  four-fifths  of  the  net 
annual  value ;  and  where  such  reduced 
estimate  is  in  respect  of  tenements 
whether  occupied  or  unoccupied,  then 
such  assessment  may  be  made  on  one 
half  of  the  amount  at  which  such 
tenements  would  be  liable  to  be  rated 
if  the  same  were  occupied  and  the  rate 
were  levied  on  the  occupiers. 

Sub-s.  2.  "  If  at  the  time  of  making 
any  general  district  rate  any  premises 
in  respect  of  which  the  rate  may  be 
made  are  unoccupied,  such  premises 
shall  be  included  in  the  rate,  but  the 
rate  shall  not  be  charged  on  any  person 
in  respect  of  the  same  while  they  con- 
tinue to  be  unoccupied ;  and  if  any 
such  premises  are  afterwards  occupied 
during  any  part  of  the  perk)d  for  which 
the  rate  was  made  and  before  the  same 
has  been  fully  paid,  the  name  of  the 
incommg  tenant  shall  be  inserted  in 
the  rate,  and  thereupon  so  muoh  of  the 
rate  as  at  the  commencement  of  his 
tenancy  may  be  in  proportion  to  the 
remainder  of  the  said  period  shall  be 
collected,  recovered,  and  paid  in  the 
same  manner  in  all  respects  as  if  the 
premises  had  been  occupied  at  the  time 
when  the  ra^  was  made." 
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1881  and  80  continned  np  to  the  time  of  the  hearing  of  the  snmmonfi. 
ThkQuxin"  There  had  been  no  appeal  against  the  rate. 
Babo^at.  ^^^  justices  were  of  opinion  that  as  regarded  the  nnoccnpied 
cottages  8.  211  of  the  Public  Health  Act,  1875,  did  not  enable 
the  local  board,  if  they  rated  tenements  whether  occupied  or  un- 
occupied, in  their  discretion  to  assess  them  at  two-thirds  of 
their  annual  value,  and  they  refused  to  make  any  order  upon  the 
summons  as  to  the  houses  so  unoccupied. 

The  defendant  in  person  appeared  to  shew  cause,  but  the  Court 
called  upon 

Tindcd  Atkinson  {W.  J.  Onibhe,  with  him),  in  support  of  the 
rule.  The  assessment  made  by  the  local  board  is  warranted  by 
s.  211.  The  whole  of  the  proviso  must  be  read  together,  and  is 
applicable  to  that  part  of  the  section  which  gives  power  to  rate 
the  owner  instead  of  the  occupier.  A  compulsory  power  is  given 
to  the  local  authority  to  rate  the  owner  in  respect  of  premises 
whether  occupied  or  unoccupied,  and  it  is  left  to  their  discretion 
whether  they  will  make  the  assessment  upon  one  half  of  the  rate- 
able value.  This  appears  by  contrasting  the  word  ''  shall"  in  the 
first  part  of  the  proviso  with  the  words  "  such  assessment  may  be 
made  "  in  the  latter  part 

Field,  J.  I  am  of  opinion  that  the  rule  for  a  mandamus  must 
be  discharged.  The  original  basis  of  rateability  under  the  Poor 
Law  Acts  was  occupation,  and  it  is  only  in  more  recent  times 
that,  upon  grounds  of  convenience  and  advantage  to  those  levying 
the  rate,  as  well  as  to  owners  of  property,  provisions  have  been 
introduced  for  rating  owners  in  certain  cases  instead  of  occupiers. 

The  Act  32  &  33  Yict.  c.  41,  the  Poor  Bate  Assessment  and 
Collection  Act,  1869,  is  the  most  recent  Act  dealing  with  the 
rating  of  owners  instead  of  occupiers,  for  the  purposes  of  the  poor 
rate,  and  a  comparison  of  the  provisions  of  this  Act  with  the  pro- 
visions of  the  Public  Health  Act,  1875,  under  which  the  present 
question  arises  with  regard  to  rating,  is  of  material  assistance  in 
ascertaining  the  construction  of  the  provisions  of  the  latter  Act, 
the  two  enactments  being  in  pari  materifi,  the  basis  of  liability 
under  the  latter  Act  being  the  occupation  of  property  for  the 
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time  being  assessable  to  the  poor-rate.    The  general  rule,  there-       I88I 
fore,  is  that  no  one  is  to  be  assessable  to  the  General  District  The  Quxen 
Bate,  nnless  he  has  sach  an  occupation  as  wonld  render  him    j^^J^j^^ 
assessable  to  the  poor-rate :  Hodgson  y.  Local  Board  of  Carlisle  (1), 
and  there  is  nothing  in  the  general  scope  or  subject-matter  of  the 
Public  Health  Act  which  indicates  any  intention  of  altering  the 
general  conditions  of  rateability  as  existing  under  the  Poor  Bate 
Assessment  and  Collection  Act,  1869. 

Now  by  the  4th  section  of  the  Poor  Bate  Assessment  and 
Collection  Act  it  is  provided  that  the  vestry  may  order  the  owners 
of  rateable  hereditaments  in  certain  cases  to  be  rated,  and  an 
absolute  power  is  thus  given  to  the  vestry  to  order  the  owners  to 
be  rated.  But  it  seems,  with  reason,  to  have  been  thought  fieur, 
where  the  owner  is  thus  made  liable  compulsorily,  that  some 
reduction  should  be  made  in  his  favour,  and  accordingly  it  is 
also  made  imperative  that  the  owner,  if  rated,  shall  be  allowed 
a  reduction  of  15  per  cent,  on  the  amount  of  the  rate,  and  the 
section  goes  on  to  provide  that  if  the  owner  gives  notice  that 
he  is  filing  to  be  rated  for  a  certain  term,  whether  the  premises 
are  occupied  or  not,  he  shall  be  allowed  a  further  reduction 
not  exceeding  15  per  cent.  The  law  at  that  time,  as  now,  with 
regard  to  the  poor-rate,  was  that,  in  the  absence  of  special  pro- 
vision to  the  contrary,  unoccupied  premises  were  not  the  subject 
of  rating,  and  we  find  that,  in  the  same  Act,  s.  16,  a  special 
provision  is  inserted  for  the  purpose  of  providing  for  the  case  of' 
occupiers  coming  into  occupation  after  the  making  of  the  rate  of 
tenements  unoccupied  at  the  time  of  making  it. 

That  being  the  state  of  the  law  with  regard  to  the  poor-rate,, 
we  have  now  to  consider  the  language  of  the  211th  section  of  the 
Public  Health  Act.  With  regard  to  the  General  District  Bate, 
that  section  says:  '^General  district  rates  shall  be  made  and 
levied  on  the  occupier  of  all  kinds  of  property  for  the  time  being 
by  law  assessable  to  any  rate  for  the  relief  of  the  poor,  and  shall 
be  assessed  on  the  full  net  annual  value  of  such  property,''  An 
important  proviso  then  follows,  viz.,  that  in  cases  where  the 
owner  is  rated  instead  of  the  occupier,  **  he  shall  be  assessed  on 
such  reduced  estimate  as  the  urban  authority  deem  reasonable  of 

(1)  8  B.  &  B.  116. 
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1881       the  net  annual  value  not  being  less  than  two-thirds  nor  more 
Thb  QumT  than  four-fifths  of  the  net  annual  value  " ;  and  where  such  reduoed 
Babc'lat.    €^i™&te  is  in  respect  of  tenements  whether  occupied  or  unoccu- 
pied, then  such  assessment  may  be  made  on  one  half  of  the 
amount  at  which  such  tenements  would  be  liable  to  be  rated  if 
the  same  were  occupied  and  the  rate  levied  on  the  occupiers. 

So  far  as  the  first  paragraph  of  the  proviso  this  legislation  is 
analogous  to  that  with  regard  to  the  poor-rate.  The  language  is 
positive :  it  is  that  the  authority  may,  in  their  discretion,  rate  the 
owner,  but  if  so,  the  owner  ''  shall "  be  rated  on  a  reduced  estimate 
fixed  within  nearly  the  same  limits. 

I  pass  over  for  the  present  the  second  paragraph  of  the  proviso, 
and  proceed  to  the  2iid  sub-section  of  the  211th  section,  which 
provides  that  if  at  the  time  of  making  any  general  district  rate 
any  premises  in  respect  of  which  the  rate  may  be  made  are 
unoccupied,  such  premises  shall  be  included  in  the  rate,  but  the 
rate  shall  not  be  charged  on  any  person  in  respect  of  the  same 
while  they  contmue  to  be  unoccupied.  Now  I  think  that  this 
sub-section  applies  as  well  to  owners  rated  as  to  occupiers,  for 
there  are  no  words  narrowing  the  effect  of  this  part  of  the  sub- 
sectien  so  as  to  exclude  the  case  of  owners.  So  that  so  far  the 
result  is  that  only  occupied  premises  are  the  subject  of  rating, 
even  where  the  owner  may  be  rated ;  and,  in  consideration  of  the 
advantages  to  the  district  arising  from  the  greater  certainty  of 
amount  and  convenience  of  collection,  the  owner  in  such  case  is  to 
have  a  reduction  of  between  one*third  and  one-fifth  of  the  rate. 

But  in  order  to  decide  the  present  case  I  must  now  go  back  to 
the  provision  upon  which  it  more  particularly  turns.  A  new 
power  that  never  existed  before  is  given  by  the  second  portion 
of  the  proviso  to  s.  211,  sub-s.  1  (a) :  for  by  that  power  is  given 
to  the  authority,  whether  the  owner  will  or  no,  to  rate  the  owner 
whether  the  premises  are  occupied  or  unoccupied,  and  so  to  alter 
one  of  the  elementary  conditions  of  rateability,  viz.,  the  necessity 
for  occupation.  Under  the  Poor  Law  Act  that  could  only  be 
done  at  the  owner's  will,  but  by  this  enactment  it  is  entuely  at 
the  discretion  of  the  authority  whether  they  will  take  advantage 
of  this  power  and  rate  the  owner  in  respect  of  premises  whether 
occupied  or  unoccupied.    It  seems  clear  to  me  that  when  this 
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second  portion  of  the  proviso  applies,  the  2nd  sab-section  to  1881 
which  I  have  referred  does  not  apply,  for  the  proyiso  gives  to  ThbQueev 
the  owner  a  further  reduction  in  the  case  of  the  assessment  of  the  g^^y 
premises  whether  occupied  or  unoccupied,  and  therefore  it  cannot 
be  that  the  owner  so  assessed  is  to  be  exempt  altogether  from 
the  reduced  assessment  while  the  premises  are  unoccupied,  or 
he  would  be  getting  a  double  beneflt.  Then  we  come  to  the 
language  which  causes  the  difiSouIty.  The  proviso  proceeds  to 
say  that  such  assessment  **  may  '*  be  made  on  one  half  of  the 
amount  at  which  the  tenements  would  be  liable  to  be  rated  if  the 
same  were  occupied,  and  the  rate  was  levied  on  the  occupiers,  and 
it  appears  to  me  reasonably  clear  that  the  legislature  intended  that 
the  owner  should  receive  some  further  benefit  if  he  is  to  be  made 
to  pay  rates,  whether  he  is  receiving  rent  from  the  property  or 
not.  It  was  indeed  argued  on  behalf  of  the  authority  that  though 
the  provision  as  against  the  owner  is  compulsory,  and  enables 
the  authority  to  render  the  owner  liable  against  his  will  to  pay 
rates  on  the  premises  whether  occupied  or  unoccupied,  it  is  only 
discretionary  on  the  part  of  the  authority  whether  they  will  make 
him  any  further  reduction  or  not,  but  this  construction  would 
involve  this,  to  me,  apparently  unreasonable  result,  viz.,  that  an 
owner  who  was  rated  under  the  general  law  would  have  his  remedy 
under  sub-s.  2  if  the  premises  are  unoccupied,  and  would  be  rated 
at  four-fifths  at  the  most,  whilst  at  the  discretion  of  the  authority 
a  man  who  was  rated  for  premises,  whether  occupied  or  unoccu- 
pied, might  be  rated  at  four-fifths  also,  and  so  gain  no  benefit 
by  the  extension  of  his  liability.  It  does  not  seem  reasonable  to 
suppose  that  the  legislature  intended  to  give  an  alternative  so 
disadvantageous  to  the  owner.  In  the  enactments  relating  to  the 
poor-rate,  the  legislature  gives  a  further  benefit  to  the  owner  when 
he  consents  to  be  rated  on  property  whether  occupied  or  unoccu* 
pied,  which  may  be  equal  in  amount  to  the  reduction  of  15  per 
cent,  already  provided  for,  and  it  seems  to  me  that  that  legislation 
tends  to  shew  that  it  was  intended  here  that  the  owner  should 
have  a  further  reduction,  if,  he  is  deprived  of  the  exemption  of 
unoccupied  property  for  the  advantage  and  convenience  of  those 
levying  the  rate.  That  seems  to  me  to  be  the  reason  and  justice 
of  the  thing.    It  was  pointed  out  by  Mr.  Tindal  Atkinson  that  the 
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1881  word  "  shall "  is  used  in  the  former  part  of  the  section,  and  in  the 
Turn  QTT»FTf "  Poor  Law  Act  of  1869,  where  it  is  intended  that  a  thing  shall 
OabSuly  ^  compulsory,  and  it  was  argued  that  the  word  ''may"  is  prim& 
fSEUue  permissive.  That  is  no  doubt  an  argument  of  some  weight, 
but  it  is  not  conclusive.  The  word  '^  may  **  is  capable  of  different 
constructions,  and  has  in  certain  cases  been  construed  as  meaning 
''must,"  and  the  true  rule  as  laid  down  in  the  case  of  Beg.  y. 
Bishop  of  Oxford  (1)  is  that  the  context  and  the  surrounding 
circumstances  must  be  looked  at  in  order  to  see  what  in  the 
particular  case  the  construction  should  be.  In  the  case  before 
us  there  is  an  alteration  of  the  general  law  as  to  rating,  for 
before  the  second  part  of  this  proviso  became  law  the  rating 
authority  could  not  without  the  owner's  consent  have  rated  him 
in  respect  of  unoccupied  premises.  They  had  no  power  to  do 
so  except  by  virtue  of  a  contract  to  that  effect  with  him.  Now 
for  the  first  time  an  absolute  power  of  doing  so  is  given  to  them. 
It  seems  to  me  that  the  reasonable  view  is  that  they  were  given 
this  power  subject  to  the  obligation  of  making  the  spe<)ified 
reduction  in  the  amount  of  the  rate.  The  whole  system  of  the 
legislation  on  the  subject  appears  to  me  to  shew  that  the  word 
''  may  "  must  be  here  construed  as  meaning  ''  shall."  It  is  a  very 
well  established  rule  for  the  construction  of  statutes  that,  if  they 
impose  a  charge  on  the  subject,  they  must  be  strictly  construed  as 
against  the  party  in  whose  favour  the  charge  is  imposed.  The 
conclusion  at  which  I  arrive  is  that  the  contention  of  Mr.  Weaver 
is  well  founded,  and  that  the  rule  for  the  mandamus  must  be 
discharged. 

Cave,  J.  I  agree  with  the  conclusion  arrived  at  by  my  Brother 
Field  with  regard  to  the  construction  of  the  statute.  With 
reference  to  the  point  suggested  that  this  was  matter  of  appeal, 
and  not  an  objection  to  be  taken  before  the  magistrates,  it  is  not 
necessary  to  express  an  opinion  upon  that,  but  I  have  at  the 
present  moment  a  strong  opinion  that  the  matter  can  be  raised 
before  the  magistrates,  inasmuch  as  it  goes  to  the  right  to  rate 
altogether. 

Bute  dUcharffed. 

Solicitors  for  prosecutors :  WUaon  dt  Son. 

(1)  4  Q.  a  D.  245,  526. 

A.  P.  a 
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CORY  AND  SONS  v.  BURR.  18«1 

I>0e.9. 

Insurance^  Afanne^PoUc;^ — Construction — Penh  insured  against — Barratry — 

Warranty  '*free  from  Capture  and  Seizure " — Whether  Barratry  causing 

Capture  vnthin  Warranty. 
« 
la  a  time  policy  of  marine  insurance  the  ordinary  perils  insured  against 

(including  '* barratry  of  the  master")  were  enumerated,  and  the  subject-matter 
of  insurance  was  wananted  "  free  from  capture  and  seizure."  During  the  con- 
tinuance of  the  policy,  in  consequence  of  the  barratrous  act  of  the  master,  the 
ship  was  seized  and  detained  for  smuggling.  In  an  action  on  the  policy  to 
recover  expenses  incurred  by  the  owner  in  obtaining  her  release  :— 

Held^  that  the  loss  must  be  imputed  to  the  excepted  perils,  capture  and 
seizure,  which  directly  caused  it,  and  not  to  the  barratry  of  the  master,  and 
therefore  that  the  underwriter  was  not  liable. 


Special  case. 

The  material  facts  stated  in  the  case  and  the  arguments  of 
connsel  sufficiently  appear  in  the  judgments. 

Websier,  Q.O.,  Mylurgh,  and  Ttfser,  for  the  plaintiffs. 

Coheriy  Q.O.,  and  Barnes,  for  the  defendant.  In  addition  to 
the  authorities  mentioned  in  the  judgments  were  cited  OolcUehmicU 
V.  Whitmore  (1),  and  Powell  v.  Hyde.  (2) 

Cwr'.  adv.  vuU. 

Dec.  9.    The  following  judgments  were  delivered : — 

Field,  J.  This  is  an  action  brought  to  recoyer  from  the 
defendant  his  proportion  of  a  loss  in  respect  of  the  ship  Bosalyn, 
insured  by  the  defendaut  and  other  underwriters  on  a  time  policy. 

The  policy  enumerated  the  ordinary  perils  iusared  against,  and 
also  contained  a  warranty  against  *'  capture  and  seizure." 

The  facts  were  stated  in  a  special  case,  and  raised  the  question 
which  was  argued  before  us  whether  the  loss  was  to  be  treated  as 
a  loss  by  barratry  of  the  master,  in  which  case  it  was  within  the 
assurance  effected  by  the  policy,  and  so  recoverable,  or  whether  it 
was  a  loss  by  capture  and  seizure,  and  so  within  the  warranty  as 
an  excepted  periL 

(1)  3  Taunt.  508.  (2)  5  K  &  B.  607. 


Field,  J. 
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1881  •         The  facts  were  as  follows : — 

OoBT  On  the  night  of  the  23rd  of  May,  1879,  the  master  of  the 

BvKB,  Bosdyn,  in  consideration  of  30?.,  took  on  board  at  Gibraltar  eight 
tons  of  tobacco,  which  he  was  to  deliver  on  board  a  vessel  for  the 
purpose,  as  he  knew,  of  being  smuggled  into  Spain. 

It  was  admitted  that  this  was  *'  barratry"  of  the  master  within 
the  meaning  of  the  policy ;  that  by  it  he  exposed  his  ship,  as 
he  well  knew,  to  the  risk  of  being  seized  by  Spanish  revenue 
officers. 

The  ship  having  left  Gibraltar  with  the  tobacco  on  board  was 
so  seized  and  taken  into  Cadiz,  where  the  master  and  crew  were 
placed  under  arrest  on  a  charge  of  smuggling,  and  proceedings 
were  taken  to  procure  sentence  of  condemnation  and  confiscation 
of  the  ship. 

To  prevent  this  result  the  plaintiffs  incurred  heavy  expenses, 
and  were  compelled  to  pay  a  large  sum  of  money  to  get  back 
their  ship,  and  it  was  to  recover  the  defendant's  proportion  of 
these  payments  and  expenses^  amounting  to  91.  ISs.  lid.,  that 
this  action  was  brought. 

Now  the  ordinary  maxim  applicable  to  losses  by  perils  assured 
against,  when  in  the  chain  of  causes  the  loss  may  be  referred  to 
more  than  one  of  those  perils,  is  to  assign  it  to  its  proximate,  and 
not  to  its  remote,  cause,  and  in  a  case  therefore  where  a  ship 
insured  under  a  policy  b'mited  to  capture  and  seizure,  and  not 
extending  to  perils  of  the  seas,  was  driven  on  a  hostile  coast  by 
those  perils,  and  so  became  a  prize  to  a  captor,  the  loss  was  held 
to  be  within  the  policy,  no  separate  loss  having  occurred  before 
'the  happening  of  that  event :  Oreen  y.  JRlmdie.  (1)  But  the  case 
of  loss  by  barratry  does  not  fall  within  this  general  rule,  and  to 
recover  for  a  loss  so  caused  it  is  not  necessary  that  the  barratrous 
act  should  be,  and  indeed  it  hardly  ever  is,  the  proximate  cause  of 
loss,  and  therefore  a  loss  traceable  remotely  to,  may  be  recovered 
as  a  loss  by,  barratry. 

Thus,  in  the  case  of  a  ship  being  dashed  to  pieces  by  the  sea, 
and  lost  in  consequence  of  drifting  caused  by  a  barratrous  act,  it 
was  held  that  the  loss  might  be  recovered  for  either  as  a  loss  by 
perils  of  the  sea  or  by  barratry :  Hayman  y.  Pariah.  (2) 
(4)  1  Peake,  278.  (2)  2  Cwnp.  148. 


Field,  J. 


VOL.  VnL  QUEEN'S  BENCH  DIVISION.  315 

So  also  a  loss  by  capture,  which  was  made  by  reason  of  a  bar-  I88I 
ratroQS  agreement  for  that  purpose  entered  into  by  the  master  gobt 
with  the  captor,  was  held  recoverable  as  a  loss  either  by  capture  ^j^^ 
or  barratry,  at  the  option  of  the  assured :  Arcangdo  v.  Thomp^ 
«cik  (1)  Bat  in  the  cases  thus  decided  there  was  not,  as  in  the 
present  case,  any  warranty  against  the  proximate  cause  of  loss, 
i.e.  the  capture  and  seizure,  and  they  do  not  therefore  go  far 
enough  to  establish  the  plaintiffs'  right  in  this  case. 

Neither  does  it  appear  to  me  that  the  cases  of  Vallejo  y. 
Wheeler  (2),  and  American  Insurance  Co.  v.  Dunham  (3),  cited  on 
the  part  of  the  plaintiffs,  established  their  contention,  the  grounds 
of  those  decisions  not  extending  beyond  the  wording  of  the 
policies  in  those  cases,  which  are  not  similar  to  the  one  which 
we  have  to  decide  upon. 

In  the  present  case  it  was  admitted  by  Mr.  Cohen  in  argument 
that  the  loss  might  possibly  have  been  recovered  for  as  barratrous 
if  there  had  been  no  warranty  in  the  policy,  but  the  question  in 
this  case  is  whether,  upon  a  true  construction  of  the  policy,  the 
loss  was  occasioned  by  a  peril  assured  against,  or  by  one  excepted ; 
and  in  deciding  that  question  we  are  bound,  according  to  the 
ordinary  rules  of  construction,  to  give  effect  to  the  whole  policy, 
and  if  any  construction  sought  to  be  put  upon  it  would  have  the 
effect  of  rendering  any  of  the  language  used  null  or  ineffective, 
that  construction  must  be  condemned. 

Now  it  has  been  held  that  where  there  is  a  warranty  such  as 
this,  and  the  ship,  being  by  perils  of  the  seas  placed  in  such  a  posi- 
tion as  to-be  exposed  to  capture,  is  captured,  the  loss  is  to  be 
assigned  to  the  proximate  cause — ^the  capture,  and  not  to  the 
remote  cause — the  perils  of  the  seas,  and  so  is  within  the  ex* 
ception :  Livie  y.  Janaon  (4);  Chreen  y.  Ebndie.  (5) 

In  Lifne  v.  Janaon  (4)  there  was  a  warranty  '^free  from  American 
condemnation."  The  master  sailed  out  of  port  in  breach  of  aa 
American  embargo,  and  having  sustained  partial  sea  damage,  the 
ship  was  seized  and  condemned  by  the  American  Gbyemment  for 
the  breach,  and  this  was  held  a  total  loss  by  the  excepted  peril, 

(1)  2  Camp.  620.  (3)  12  Wend.  N.  Y,  Rep.  463 ;  15  Ibid.  9. 

(2)  1  Cowp.  143.  (4)  12  East,  648. 

(5)  1  Peake,  278. 


BUBB. 
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1881  Lord  Ellenborough  saying  that  the  substantive  loss  was  im- 
QoRY  putable  to  such  latter  peril  only,  and  not  to  the  preyious  sea 
damage. 

The  consideration  of  these  authorities,  and  the  application  of 
the  well-known  principle  that  a  contract  of  insurance  is  one  of 
indemnity,  and  indemnity  only,  leads  me  to  the  conclusion  that 
the  loss  in  the  present  case  is  imputable  to  the  excepted  peril. 

It  was  correctly  alleged  by  Mr.  Cohen,  on  the  argument,  that 
capture  and  seizure  are  not  in  terms  enumerated  perils,  but  are 
or  may  be  included  in,  or  caused  directly  or  remotely  by,  a  great 
many  of  the  perils  actually  enumerated :  e.g.  perils  of  the  sea 
may  be  the  remote  cause  of  them,  as  in  the  case  of  Oresn  y. 
Elmdie  (1) ;  or  more  frequently  perils  by  men-of-war,  or  enemies, 
or  pirates. 

In  these  or  similar  cases,  to  hold  that  a  capture  caused  by,  or 
the  direct  result  of,  any  of  these  perils  is  not  within  the  exception 
would,  it  seems  to  me,  be  to  depriye  the  latter  of  its  whole,  or  at 
least  a  great  part,  of  its  effect  and  yalue. 

As*  Mr.  Cohen  pointed  out  the  warranty  is  not  an  extension  but 
a  limitation  of  the  contract  of  insurance. 

Capture  and  seizure,  therefore,  although  not  specifically  in- 
cluded in  the  catalogue  of  perils  insured  against^  must  be  found 
in  some  of  them,  and  may  be  found  in  many,  and  amongst 
others  (as  this  case  shews)  they  may  be  the  consequence  of  bar- 
ratry which  led  to  the  act  by  which  in  truth  the  loss  happened. 

Until  the  seizure  by  the  Spanish  authorities,  although  a  barra* 
trous  act  had  been  committed,  there  had  been  no  loss,  and  had 
the  captain  not  been  oyerhauled,  there  probably  never  would  have 
been  any.    It  was  the  seizure  that  brought  the  loss  into  existence. 

The  true  mode  of  construction  is,  I  think,  to  read  the  clause  in 
which  the  perils  are  enumerated  and  the  warranty  together,  and 
then  it  will  stand  thus:  ''assurer  liable  for  loss  by  barratry, 
except  such  barratry  as  ends  in  or  causes  capture  and  seisure." 

This  construction  gives  effect  to  all  the  words  used.  There  is 
capture  and  seizure  to  which  the  warranty  applies,  and  there  may 
be  many  acts  of  barratry  which  do  not  result  in  seizure,  and  aro 
therefore  properly  assured  against  without  exception. 

(1)  1  Peake,  278. 


Field.  J. 
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Mr,  Mybnrgh,  on  the  contrary,  asks  us  to  read  it  thos  :  ^'  free  I88I 
anlesB  caused  by  barratry  ;*'  but  if  so,  why  not  also  read  in  all  c^^^^ 
tho  other  perils  capable  of  producing  seizure,  and  so  render  the  ^^  *^^ 
exception  nearly  or  absolutely  nugatory. 

I  think  therefore  that^  readiug  the  whole  policy,  the  true  con- 
struction is  that,  if  there  is  a  loss  directly  caused  by  capture  and 
seizure,  as  was  the  case  here,  the  loss  is  not  the  less  imputable  to 
the  excepted  peril  because  it  might  remotely  have  been  due  to 
the  barratrous  act.  My  judgment  is  therefore  for  the  defendant 
with  costs. 

Cayk,  J.  I  also  am  of  opinion  that  the  defendant  is  entitled 
to  succeed. 

The  master  was  clearly  guilty  of  barratry  which  led  to  the 
seizure  of  the  Tessel,  and  there  was  therefore  a  loss  by  barratry, 
but  a  loss  which  prima  facie  was  within  the  warranty. 

It  was  however  contended  on  behalf  of  the  plaintifib  that,  there 
having  been  a  loss  by  barratry,  they  were  entitled  to  recover, 
although  the  proximate  cause  of  the  loss  arose  from  seizure,  and 
in  support  of  this  contention  VaUejo  v.  Wheeler  (1)  was  cited.  In 
that  case  the  vessel  was  assured  by  a  voyage  policy,  and  the 
master  having  barratrously  deviated,  it  was  held  that  the  insurer 
was  liable  for  a  loss  by  perils  insured  against,  whether  such  loss 
happened  during  the  fraudulent  deviation  or  afterwards.  The 
ground  on  which  it  was  held  that  the  insurer  was  liable  for  loss 
by  a  peril  happening  after  the  fraudulent  deviation  was  that,  as 
there  was  a  deviation,  the  owner,  if  not  secured  against  the 
barratry  of  the  master,  would  have  lost  his  insurance  by  the  fraud 
of  the  master.  Now,  if  in  this  case  it  could  have  been  shewn  that 
the  owner  could  not  have  recovered  upon  a  policy  against  loss  by 
seizure  by  reason  of  the  barratrous  conduct  of  the  master,  the 
principle  of  VaUejo  v.  Wheeler  (I)  would  have  applied,  but  it  is 
clear  from  the  cases  of  Areangelo  v.  Thompson  (2) ;  Eeyman  v. 
Parieh  (3) ;  and  Blyth  v.  Shepherd  (4),  that  the  law  is  not  so,  and 
that  under  the  circumstances  of  this  case  the  insurer  could  have 
recovered  under  a  policy  against  loss  by  a  seizure. 

(1)  1  Cowp.  143.  (3)  2  Camp.  149. 

(2;  2  Camp.  620.  (4)  9  M.  &  W.  763. 

Vou  VIII.  Z  2 
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1881  The  case  of  Ameriean  Lmtrance  Co.  t.  Dunham  (1)  was  also 

OoBT  cited  on  behalf  of  the  plaintiffs.  In  that  case  it  was  held  that 
BuRB.  ^P^^  ^  policy  against  (among  other  perils)  barratry  of  the  master, 
the  assured  was  entitled  to  recover  damages  sustained  in  con- 
sequence of  the  seizure  and  detention  of  the  yessel  and  cargo  by 
reason  of  prohibited  goods  having  been  found  on  board  belong* 
ing  to  the  master,  shipped  by  him  for  the  purpose  of  being 
smuggled,  notwithstanding  a  clause  in  the  policy  that  the  in* 
surer  should  be  free  from  charge  in  consequence  of  seizure  or 
detention  for  or  on  account  of  any  illicit  or  prohibited  trade. 
The  ground  of  that  decision,  which  was  founded  on  Savdock  v. 
HanoiU  (2),  was  that  the  warranty  extended  only  to  the  acts  of 
the  assured,  and  of  those  acting  with  his  knowledge  and  consent 
It  is  clear  that  that  ground  cannot  apply  here,  and  if  because 
perils  from  barratry  are  insured  against  it  is  to  be  held  that  the 
warranty  against  seizure  does  not  extend  to  a  seizure  which  is 
barratrous,  or  which  is  the  natural  result  of  barratry,  it  might 
equally  be  contended  that,  because  perils  from  enemies  are  insured 
against,  the  warranty  against  capture  does  not  extend  to  capture 
by  an  enemy. 

In  Kleinwwt  v.  Shepard  (3)  there  is  an  obiter  dictum  of  Lord 
Campbell,  which  tends  to  support  the  view  I  take.  In  that  case 
there  was  the  same  warranty  as  here,  and  Lord  Campbell  in  his 
judgment,  while  discussing  what  is  a  seizure  within  the  warranty, 
says,  **  If  the  crew  intending  to  turn  pirates  were  to  murder  the 
captain  and  to  run  away  with  the  ship,  would  not  this  be  a  loss 
by  seizure  ? "  And  it  is  evident  from  the  context  that  in  his 
opinion  it  would  have  been.  If,  therefore,  a  seizure,  which  is  in 
itself  the  barratrous  act,  is  within  the  exception,  why  is  not  a 
seizure  which  is  not  the  barratrous  act,  but  only  a  result  and 
consequence  of  it? 

JudffmerUfar  the  defendant. 

Solicitor  for  plaintiffs :  H.  C.  Coote,for  Adamson,  North  ShieldA 
Solicitors  for  defendant:   Waltons,  Bt/hb  &  WaJton. 

(1)  12  Wend.   N.  Y.    Rep.    463;  (2)  3  T.  R.  277. 

15  Ibid.  9.  (3)  1E.&E.447. 

W.A. 
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[IN  THE  COURT  OP  APPEAL.]  1881 

Nov.  18. 

ROBERTS  V.  DEATH.  

CASTLE,  Gabkishee. 
WELLS  A»D  Wipe,  Claimants. 

Praetiee^Judgment  Creditor — Attaching  DM  under  Oamiehee  Order — Trust 
Mcney—BuUe  of  Court,  1876,  Order  XLV^  rules  6,  7. 

A  garnishee  order  nisi,  obtained  by  a  jadgment  cieditor  to  attach  money  owing 
to  the  judgment  debtor,  ought  not  to  be  made  absolute  if  it  be  suggested,  and 
there  is  reasonable  ground  for  so  suggesting,  that  the  money  sought  to  be  attached 
is  trust  money,  and  not  really  the  money  of  the  Judgment  debtor,  eren  though 
such  suggestion  be  not  made  by  the  garnishee,  and  the  case,  therefore,  not 
within  Order  XLV.,  rules  6  and  7.  If  the  fact  suggested  be  disputed,  the  proper 
order  to  make  would  be  that  the  money  should  be  paid  into  court  to  abide  the 
erent  of  an  inquiry,  whether  it  be  trust  money  or  not 

In  April,  1881,  Michael  Death  recoyered  a  jadgment  for  401. 60. 
debt  and  costs,  against  George  Castle,  whereupon  John  Boberts, 
who  was  a  judgment  creditor  of  Death,  procured  a  garnishee  order 
nisi  to  attach  all  debts  due  from  Oastle  to  Death,  to  answer  the  judg- 
ment recoyered  by  Roberts  against  Death,  on  which  532.  14s.  6(2. 
then  remained  due.  Before  the  day  on  which  such  order  was  return- 
able the  solicitors  for  Death  wrote  to  the  solicitor  for  Roberts  to 
inform  him  that  Death  was  trustee  for  the  claimant,  Mrs.  Wells, 
and  that  the  money  for  which  Death  had  recoyered  judgment 
against  Castle  belonged  solely  to  Mrs.  Wells.  On  the  31st  of 
May,  1881,  when  the  garnishee  order  nisi  was  returnable.  Castle, 
the  garnishee,  attended  in  person  before  Master  Dodgson,  and  as 
he  admitted  his  debt,  and  made  no  suggestion  that  the  money 
was  trust  money  and  belonged  in  reality  to  Mrs.  Wells,  the 
master,  who  refused  to  hear  any  statement  by  Death's  solicitors 
that  it  was  trust  money,  made  the  garnishee  order  absolute,  and 
thereby  ordered  Castle  to  pay  Roberts,  the  jadgment  creditor, 
the  402.  6s.    Castle  accordingly  paid  the  money  oyer  to  Roberts. 

A  summons  was  then  taken  out  by  Mr.  and  Mr^.  Wells  and 
Death  to  shew  cause  why  the  order  of  the  31st  of  May  should 
not  be  rescinded  or  yaried  by  directing  the  payment  into  court 

Z  2  2 
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1881  of  the  40{.  68.,  to  abide  the  event  of  an  iasae  between  the  jadg- 
B0BERT8  ment  creditor  and  the  judgment  debtor,  and  the  claimants,  Mr. 
Death.      ^^^  ^^*  Wells,  or  some  of  them. 

This  summons  was  dismissed  by  the  master,  and  on  appeal,  the 
dismissal  was  affirmed,  first  bj  Mathew,  J.,  at  Chambers,  and 
subsequently  by  the  Qaeen's  Bench  Division. 

The  judgment  debtor  and  claimants  then  appealed  to  this 
Court. 

Home  Payne,  for  the  appellants.  As  the  garnishee  did  not 
suggest  that  the  debt  sought  to  be  attached  was  trust  money,  the 
master  decided  that  the  case  did  not  come  within  Order  XLV., 
rule  6  (1),  and  he  therefore  refused  to  hear  the  claimants,  or  any 
suggestion  by  them  that  it  was  trust  money. 

[Bbett,  L.J.  The  master  was  right  in  saying  that  it  did  not 
come  within  rule  6.] 

If  not  within  rule  6  it  is  within  rule  7  (2),  which  is  copied  from 
8.  30  of  the  Common  Law  Procedure  Act,  1860  (23  &  24  Vict, 
c.  126). 

[Bbstt,  L.J.  That  rule  7  seems  only  to  apply  where  the  third 
person  has  appeared  under  such  order,  viz.,  the  order  referred  to 
in  rule  6.] 

The  Court  is  not  bound  to  make  the  order  for  attaching  the 
debt,  as  it  is  in  the  discretion  of  the  Court  to  make  it  or  not  as  it 
thinks  fit,  and  now,  at  all  events  since  the  Judicature  Acts,  the 
Court  is  endowed  with  an  equitable  power,  and  may  act  on  the 

(1)  Order  XLV.,  rule  6:  "When-  may  order  to  appear^  or  in  case  of 
-ever,  in  proceedings  to  obtain  an  at-  such  third  person  not  appearing  when 
tachment  of  debts,  it  is  suggested  by  ordered,  the  Court  or  judge  may  order 
the  garnishee  that  the  debt  sought  to  execution  to  issue  to  levy  the  amount 
1)6  attached  belongs  to  some  third  per-  due  from  such  garnishee,  or  any  issue 
-son,  or  that  any  third  person  has  a  or  question  to  be  tried  or  determined 
4ien  or  charge  upon  it,  the  Court  or  according  to  the  preceding  rules  of  this 
judge  may  order  such  third  person  to  order,  and  may  bar  the  claim  of  such 
appear  and  state  the  nature  and  parti-  third  person,  or  make  such  other  order 
culars  of  his  claim  upon  such  debt.**  as  such  Court  or  judge  shall  think  fit, 

(2)  Order  XLV.,  rule  7  :  "  After  upon  such  terais  in  all  cases  with  re- 
bearing  the  allegations  of  such  third  spect  to  the  lien  or  charge  (if  any)  of 
person  under  such  order,  and  of  any  such  third  person,  and  to  costs  as  the 
other  person  whom  by  the  same  or  any  Court  or  judge  shall  think  just  and 
subsequent  order  the  Court  or  judge  reasonable." 
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information  of  any  one  besides  that  of  the  garnishee,  that  the        I88i 
debt  sought  to  be  attached  does  not  belong  to  the  judgment     Bobkbis 
debtor,  bat  is  trust  money  of  which  he  is  a  trustee  for  other      dbI'ts. 
persons. 

Cyril  Dodd,  for  the  judgment  creditor.  The  master  acted 
rightly  in  making  the  order  absolute.  Neither  rule  6  nor  rule  7  of 
Order  XLY.  apply  to  this  case,  as  there  was  no  suggestion  by  the 
garnishee  that  the  debt  belonged  to  any  one  else  than  the 
judgment  debtor. 

[C!oTTON,  LJ.    Is  it  not  within  rule  7  ?] 

That  rule  does  not  apply  unless  the  Court  or  judge  could  make 
an  order  under  rule  6  for  the  third  person  to  appear  and  state 
the  nature  of  his  claim,  and,  therefore,  if  the  case  is  not  within 
rule  6,  it  is  also  not  within  rule  7. 

[Brett,  L.J.  Do  you  say  that  a  judge  would  be  bound  to 
order  the  garnishee  to  pay  over  the  debt  to  the  judgment  creditor 
even  though  it  should  be  trust  money,  belonging,  therefore,  really 
not  to  the  judgment  debtor  but  to  another  person — can  he  not 
refuse  to  make  any  such  order?] 

The  judge  has  only  power  to  act  according  to  these  rules.  Even 
if,  as  an  equity  judge,  he  now  has  an  equitable  jurisdiction,  he 
ought  not  to  exercise  it  under  such  proceedings  as  these,  but  only 
after  a  ground  for  equitable  relief  has  been  established.  Under 
these  garnishee  proceedings  the  master  rightly  considered  that,  in 
the  absence  of  any  suggestion  by  the  garnishee,  the  only  document 
he  could  look  at  was  the  judgment^  and  there  was  nothing  on  the 
.  face  of  it  to  shew  that  the  money  recovered  was  trust  money.  He 
therefore  rightly  made  the  garnishee  order  absolute. 

Hammond  GhantJbers^  for  the  garnishee. 

Brett,  LJ.  The  sum  in  question  in  the  present  case  is  small, 
and  on  that  account  I  should  have  been  unwilling  to  interfere  had 
there  not  been  involved  in  the  matter  a  question  of  general 
importance,  which  might  be  of  the  greatest  possible  consequence 
in  practice.  The  facts  are  these— Boberts  obtains  a  judgment  in 
an  action  against  Death,  and  becomes  his  judgment  creditor 
— Death  in  his  own  name,  but  as  it  is  suggested  (and  with  some 
plausible  ground  for  such  suggestion)  really  only  as  trustee  for 


322  QUEEire  BENCH  DIVISION.  VOL.  VIIL 

1881  Mrs.  Wells,  obtains  a  jadgment  against  Castle.  Tberenpon 
BoBEBTs  Boberts  obtains  a  garnishee  order  nisi  under  which  he  endeayours 
Death  ^  &ttach  the  judgment  debt  due  from  Castle  to  Death.  Under 
these  circumstances  it  seems  to  me  that  Castle  might  haye  sug- 
gested, according  to  Order  XLY.  rule  6,  that  the  debt  belonged 
to  Mrs.  Wells,  but  he  did  not  do  so,  and  the  garnishee  order  was 
made  absolute,  but  with  the  knowledge  of  Boberts  as  well  as  of 
Castle  that  there  was  a  claim  made  on  behalf  of  Mrs.  Wells  that 
the  money  belonged  to  her,  and  that  the  judgment  so  obtained  by 
Death,  was  obtained  by  him  as  her  trustee.  Nevertheless,  as  no 
suggestion  was  made  by  the  garnishee  according  to  rule  6,  the 
master  was  of  opinion  that  the  case  was  not  brought  within  that 
rule,  and  that  he  had  therefore  no  power  to  prcTent  the  order  from 
being  made  absolute.  I  agree  with  him  that  the  case  is  not 
within  rule  6,  and  that  he  could  not  act  on  thai  rule  and  as  it  is 
not  within  that  rule,  I  also  think  it  is  not  within  rule  7.  Bat  the 
question  is  whether,  assuming  all  this,  the  master  was  right  in 
holding  that  he  could  not  prevent  the  order  from  being  made 
absolute.  I  think  he  was  not,  and  that  he  could  have  done  other- 
wise, acting  under  another  power  than  under  these  rules.  The 
order  which  he  made  was,  that  money  whicdi  it  is  alleged  had  been 
recovered  by  a  person  as  trustee  should  be  paid  over  to  the  creditor 
of  such  trustee,  who  had  therefore  no  right  to  it,  since  under  those 
circumstances  the  money  would  not  be  the  money  of  the  trustee, 
but  of  the  cestui  que  trust.  It  is  said  that  because  the  garnishee 
did  not  suggest  that  that  was  the  fact,  the  cestui  que  trust  was 
stopped  from  shewing  it ;  and  further,  it  is  said  that  such  an  injus- 
tice can  be  perpetrated  by  the  order  of  the  Court  I  cannot  believe 
in  this.  The  rules  6  and  7  of  Order  XLY.  on  which  reliance  is 
placed  as  governing  this  matter,  were  copied  from  sects.  29  and  30 
of  the  Common  Law  Procedure  Act,  1860  (23  &  24  Vict.  c.  126), 
which  was  passed  at  the  time  when  the  Common  Law  Courts 
could  not  have  given  relief;  whereas  the  Equity  Court  certainly 
could  have  done  so.  The  garnishee  order  absolute  would  now  be 
made  by  a  master  acting  for  a  judge  who,  under  the  Judicature 
Acts,  would  have  an  equitable  jurisdiction.  The  Equity  Court, 
as  it  seems  to  me,  would  never  have  allowed  the  money  of  a 
cestui  que  trust  to  be  applied  to  pay  the  debt  of  the  trustee. 
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and  I  can  see  nothing  which  shoald  prevent  a  judge  from  saying,  I88I 
when  the  matter  is  called  to  his  attention,  that  a  garnishee  order  robkbto^ 
shall  not  under  those  circumstances  be  made  absolute.  Although  death. 
it  is  true  the  suggestion  to  that  effect  cannot  be  made  by  the 
cestui  que  trust  under  either  rule  6  or  7,  still  it  seems  to  me  that 
a  Court  of  Equity  would  listen  to  such  a  statement  on  the  pro- 
ceedings for  a  garnishee  order,  and  would  either,  if  there  was  no 
dispute  as  to  the  fact,  then  make  an  order  that  the  money  should 
be  paid  over  to  the  cestui  que  trust,  or  decline  to  make  the  ' 
garnishee  order  absolute,  or  if  there  was  a  dispute  as  to  whether 
the  money  was  tnst  money,  would  consider  it  reasonable  to  order 
the  money  to  be  paid  into  Court  to  abide  the  CTcnt  of  an  inquiry. 
Of  course  if  there  were  no  colour  for  saying  that  the  money 
sought  to  be  attached  was  trust  money,  the  garnishee  order  ought 
not  to  be  interfered  with,  but  where  there  exists  a  reasonable 
colour  for  such  a  statement,  as  I  think  there  does  here,  then  the 
right  order  to  be  made  would  be  in  the  terms  asked  for  in  the 
summons  taken  out  by  Mr.  and  Mrs.  Wells,  to  which  Death  was 
a  party.  The  point  of  practice,  however,  which  we  hold  is  that 
where  the  money  sought  to  be  attached  under  the  garnishee  pro- 
ceedings is  trust  money,  or  said  to  be  such  on  any  reasonable 
ground,  the  cestui  que  trust  is  not  to  be  damaged  because  the 
garnishee  will  not  act,  but  he  has  a  right  to  come  forward  (not 
indeed  under  rules  6  and  7,  but  apart  from  such  rules)  and  to 
inform  the  Court  that  the  money  is  trust  money  belonging  to 
him,  and  that  therefore  the  garnishee  order  ought  not  to  be  made, 
provided,  of  course,  he  does  so  in  due  time. 

Cotton,  L.  J.  I  am  of  the  same  opinion.  The  question  really 
is  whether  if  the  judge  be  informed,  before  the  garnishee  order 
has  been  made  absolute  that  the  money  sought  to  be  attached 
is  trust  money,  and  which  onght  not  therefore  to  be  taken  for 
the  payment  of  the  judgment  debt,  he  can  hold  his  hand  and 
refuse  to  make  the  order  absolute.  Here  the  jnoney  due  to  the 
execution  debtor  Death  is  alleged  to  be  trust  money,  and  it  is 
dear  that  a  Court  of  Equity  always  interfered  to  prevent  goods 
which  were  held  in  trust  from  being  taken  in  execution  to  satisfy 
the  debt  of  the^  trustee.     It  is  said  that  the  judge  could  not 


V. 

Death. 
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1881  refuse  to  make  the  order,  becanee  the  case  is  not  within  the  rales 
BobebtT"  of  Order  XLY.  I  think  it  is  not  within  rale  6,  because  that 
applies  only  where  the  garaishee  for  his  own  protection  suggests 
that  the  debt  belongs  to  a  third  person ;  but  I  am  not  satisfied 
that  it  is  not  ¥dthin  rale  7,  for  that  says,  not  merely  on  hearing  the 
allegation  of  such  third  person,  but  **  of  any  other  person  whom 
by  the  same  or  any  subsequent  order,  the  Court  or  judge  may 
order  to  appear,"  and  that  seems  to  me  to  giro  power  to  tiie 
Court  or  judge  to  cite  any  one  else,  and  to  inquire  as  to  the 
nature  of  his  claim.  But  I  do  not  rely  on  that,  as  I  am  of 
opinion  that  whenever  the  judge  is  informed  on  any  reasonable 
ground  that  such  an  order  ought  not  to  be  made,  he  should 
withhold  making  the  garm'shee  order  absolute  for  taking  the 
money  of  one  person  to  pay  the  debt  due  from  another.  In  the 
present  case,  there  was  as  I  assume  a  prim&  Cetoie  case  made  out, 
that  the  money  sought  to  be  attached  was  trust  money:  there- 
fore, in  my  opinion,  it  should  have  been  ordered  to  be  brought 
into  Court  to  abide  the  event  of  an  inquiry  as  to  whether  it  was 
trust  money  or  not 

LmDLBT,  L.J.  I  am  of  the  same  opinion.  The  point  in  this 
case  is  a  new  point  of  practice,  and  I  am  not  sutprised  that  the 
master  before  whom  it  came,  not  being  acquainted  with  the  old 
Chancery  practice,  did  not  see  his  way  to  get  over  the  diflSculty 
it  presented.  Now  Boberts  having  obtained  a  judgment  against 
Death,  he,  Death,  obtained  a  judgment  against  Castle,  but  it  haa 
been  shewn  that  this  last  judgment  was  obtained  by  Death  a» 
trustee,  so  that  the  money  he  recovered  would  not  be  his  money, 
and  therefore  Boberts,  his  judgment  creditor,  ought  not  to  have  it 
under  these  garaishee  proceedings.  Then  how  is  that  to  be 
prevented  ?  Formerly  there  would  have  been  no  difficulty  at  all, 
as  a  bill  in  Chancery  would  have  been  filed,  and  an  injunction 
granted  against  Boberts  receiving  the  money,  but  that  cannot  be 
now  resorted  to.  What  was  done  here  was  this;  before  the 
garaishee  order  wss  made  absolute,  notice  was  given  to  Boberts 
and  his  solicitor  that  the  judgment  was  recovered  by  Death  as 
trustee  for  Mrs.  Wells,  and  that,  therefore,  Boberts  had  no 
business  to  take  it,  and  when  the  parties  were  before  the  Master 
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the  latter  was  informed  that  it  was  not  Death's  money.    Then       I88i 

there  was  a  diiBculty  as  to  what  the  order  should  be,  and  because     bobebts 

the  case  did  not  come  within  rales  6  and  7  the  master  made  the      db^th. 

order  absolute.    I  think  he  put  a  too  narrow  construction  on 

those  rules  in  refusing  to  hear  a  suggestion  from  any  one  but  the 

garnishee.    In  my  opinion  this  appeal  should  be  allowed,  and 

Roberts  having  got  the  money  with  notice  that  it  was  not  Death's 

should  be  ordered  to  pay  it  into  court  to  abide  the  event  of  an 

inquiry  whether  it  is  trust  money  or  not. 

Appeal  allowed. 

,    Solicitors  for  claimants:  YarJce  dt  Wharton. 
Solicitor  for  judgment  creditor :  W.  T.  BoydeJL 
Solicitor  for  garnishee :  CasOe. 

W.P. 


[IN  THE  COURT  OF  APPEAL.]  Dar.  8 

BOWLES  V.  DRAKE  &  Go. 

Fraeii4»^Action  remitted  to  County  Court^County  Courts  Act,  1867  (30  <fe  31 
Via.  e.  142),  8.  lO—AppecU^Judicaiure  Act,  1873  (36  <fe  37  Vict.  c.  66), 
S.45. 

Where  a  cause  has  been  remitted  for  trial  before  a  county  court  under  a.  10  of 
the  County  Conrto  Act,  1867  (30  A  31  Vict  c.  142),  it  becomes *a  county  court 
cause,  and  the  determination  of  a  Divisional  Court,  on  appeal  from  the  decision  of 
the  county  court  judge,  is  within  s.  45  of  the  Judicature  Act,  1873,  and  therefore 
final,  unless  special  leave  to  appeal  be  given. 

This  was  an  action  for  damages  in  respect  of  injuries  sastaioed 
by  the  plaintiff  by  the  alleged  negligence  of  the  defendants.  The 
action  was  ordered  to  be  tried  before  the  Westminster  County 
Court,  under  the  lOih  section  of  30  &  31  Yict  c.  142.  (1)    It  was 

(1)  By  30  &  31  Vict.  c.  142,  a.  10,  named."  That  section  afterwards  enacts 

power  is  given  to  a  judge  of  the  supe-  that  ^  the  county  court  so  named  shall 

rior  Court  in  which  an  action  of  tort  is  have  all  the  same  powers  and  jurisdio- 

brought,  to  order,  in  the  event  of  the  tion  with  respect  to  the  cause  as  if  both 

plaintiff  failing  to  give  such  security  as  parties  had  agreed  by  a  memorandum 

is  there  mentioned,  or  to  satisfy  the  signed  by  them  that  the  said  county 

judge  that  he  has  a  cause  of  action  fit  court  should  have  power  to  try  the 

to  be  prosecuted  in  the  superior  Court,  said  action,  and  the  same  had  been 

<*  that  the  cause  be  remitted  for  trial  commenced  by  plaint  in  the  said  county 

before  a  county  court  to  be  therein  court." 
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1881        tried  there  twice.    At  the  fitst  trial  the  jary  gave  a  vexdiot  for 

BowLEB      the  plaintiflF  for  150^. 

Brake.  ^^^  defendants  afterwards  applied  to  the  county  court  jadge 

for  and  succeeded  in  obtaining  a  new  trial  on  the  ground  that  the 
yerdict  was  against  the  evidence.  On  that  second  trial  the  county 
court  judge  directed  a  nonsuit. 

The  Queen's  Bench  Division  on  motion  on  behalf  of  the  plain- 
tiff, by  way  of  appeal  f^om  the  connty  court,  ordered  the  non- 
suit to  be  set  aside,  and  a  new  trial  to  be  had.  No  leave  to 
appeal  was  given,  bot,  notwithstanding,  the  defendants  appealed 
to  this  Court 

J.  Vesey  Fitzgerald^  for  the  plaintiff,  objected  to  the  hearing  of 
the  appeal.  The  action  was  taken  to  the  county  court  under 
8.  10  of  30  &  31  Vict.  c.  142,  the  effect  of  which  was  that  the 
action  then  became  a  county  court  action :  Moody  v.  Steward  (1) ; 
Pitt  Lewis'  County  Court,  vol.  i.  p.  707. 

When  the  present  case  was  before  the  Queen's  Bench  Division 
it  was  treated  as  an  appeal  from  the  county  court,  and,  moreover, 
the  defendants  having  themselves,  after  the  first  trial,  applied  to 
the  county  court  judge  for  a  new  trial  (which  they  ought  not  to 
have  done  if  it  was  not  a  county  court  action),  are  now  estopped 
from  saying  it  is  not  a  county  court  action.  Then,  if  so,  according 
to  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  45,  there  can 
be  no  appeal  from  the  Divisional  Court  without  leave. 

H.  T.  Kempf  for  the  defendants.  This  case  is  not  governed  by 
s.  45  of  the  Judicature  Act,  1878,  the  action  being  not  a  county 
court  action,  but  one  in  the  High  Courts  where  it  was  brought. 
The  10th  section  of  30  &  31  Vict.  c.  142,  empowers  only  the 
judge  to  order  ^'  the  cause  to  be  remitted  for  trial  before  a  county 
court"  The  language  of  that  section  is  very  different  from  that 
of  s.  8  of  the  Act,  which  enables  certain  causes  in  the  Chancery 
Court  to  be  ''  traiuf erred  to  the  county  court,"  and  that  section 
expressly  says  not  only  that  such  actions  are  to  be  transferred  to 
the  county  court,  but  that  *Hhe  parties  thereto  shall  have  the 

(1)  Law  Rep.  6  Kx.  35. 
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same  right  of  appeal  that  they  would  have  had  had  the  suit  or       I881 
proceeding  been  commenced  in  the  county  court"     That  is      Bowubb 
different  in  the  case  of  common  law  actions  sent  to  the  county      dbIke. 
court  for  trial  under  s.  10,  or  under  s.  7  (which  last  relates  to 
actions  of  contract  where  the  claim  does  not  exceed  502.).    These 
are  not  transferred  to  the  county  courts  but  are  only  sent  there 
for  trial,  and  in  other  respects  remain  in  the  High  Court    The 
case  of  Moody  y.  Steward  (1)  only  decided  that  the  cause  having 
been  remitted  to  the  county  court  the  superior  Court  could  not 
make  any  order  for  costs. 

Jbssel,  M.B.  I  think  that  when  one  looks  at  the  section 
under  which  this  cause  was  remitted  for  trial  before  the  county 
courts  it  is  clear  that  it  does  not  mean  that  the  cause  is  still  to 
remain  in  the  High  Court.  The  reason  for  sending  it  to  the 
county  court  is,  because  the  plaintiff  has  no  visible  means  of 
paying  the  costs.  Then  when  it  is  so  sent,  what  is  to  happen? 
Section  10  says  that  *'  the  county  court  so  named  shall  have  all 
the  same  powers  and  jurisdiction  with  respect  to  the  cause  as  if 
both  parties  had  agreed  by  a  memorandum  in  writing  signed  by 
them  that  the  said  county  court  should  have  power  to  try  the 
said  action,  and  the  same  had  been  commenced  hy  plaini  in  the  said 
county  court"  If,  however,  the  defendants  could  sustain  their  right 
to  appeal  in  this  case,  there  could  be  a  motion  made  for  a  new 
trial  both  in  the  county  court  and  in  the  High  Court  It  appears 
to  me,  however,  looking  at  the  nature  of  the  case,  and  that  the 
cause  is  sent  to  the  county  court  for  cheapness,  and  because  of  the 
plaintifiTs  impecuniosity,  that  the  obvious  mischief  which  the 
enactment  was  intended  to  remedy  would  be  frastrated  if  this 
appeal  could  now  be  heard.  The  action  when  remitted  to  the 
county  court  under  this  10th  section  is,  in  my  opinion,  a  county 
court  action,  and  is  subject  only  to  the  same  right  of  appeal  as 
any  other  county  court  action.  This  appeal,  therefore,  cannot  be 
heard. 

Bbett,  L.J.  I  am  of  the  same  opinion.  Though  there  is  a 
difference  in  the  language  of  the  three  sections,  7,  8,  and  10,  of 

,   (1)  Law  Repi  6  Ex.  35. 
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1881  30  &  81  Vict  c.  112,  yet  they  all  I  think.  In  effect^  transfer  the 
BowLEaT^  cause  to  the  county  court.  The  10th  section  does  not  say  when 
Dbakb.  ^^  cause  has  been  remitted  for  trial  that  the  county  court  shall 
have  all  the  same  powers  with  respect  to  the  trial  as  in  a  county 
court  case,  which  it  would  say  if  the  contention  on  behalf  of  the 
defendants  was  correct,  but  it  says  that  the  county  court  shall  have 
all  such  powers  with  respect  to  the  cause, — so  that  in  effect  it  is 
the  same  as  if  the  whole  cause  had  been  transferred  to  the  county 
court.  On  looking  at  Moody  v.  Steward  (1),  it  will  be  seen  that 
Bramwell,  B.,  in  delivering  the  judgment  of  the  Court  of 
Exchequer,  took  the  same  view  of  that  section  which  we  are  now 
taking,  though  he  did  not  decide  more  than  was  necessary  for  the 
purpose  of  disposing  of  the  question  in  that  case,  which  was  as  to 
the  plaintiff's  right  to  an  order  for  costs.  **  For  the  purposes  of 
the  present  application,"  he  states,  **  it  will  be  suflScient  to  say 
that  we  are  of  opinion  that  we  have  no  power  to  make  the  order." 
Then  he  gives  this  reason  for  the  judgment :  **  The  whole  cause 
has  gone  to  another  court,  and  is  no  longer  within  our  jurisdiction." 
That  reasoning  applies  here.  The  whole  cause  has  gone,  and  no 
part  of  it  is  within  our  jurisdiction.  It  is  practically  transferred 
to  the  county  court  with  all  the  consequences  attendant  thereon. 

Cotton,  L.J.,  concurred. 

Appeal  dismmed^ 

Solicitors  for  plaintiff:  Surr^  Oribble,  &  Co. 
Solicitor  for  defendants :  Steele. 

.    (1)  Law  Kep.  6  Ex.  35,  at  p.  36. 

W.P. 
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[IN  THE  COURT  OF  APPEAL.]  1^1 

Dee.  20 

HOBNBY  V.  CARD  WELL;  HANBURY.  Thibd  Party. 

Pradice-^CoUB— Third  Party^Juriadiction  of  Cowrtto  order  to  pay  Plaintiff's 
CosU^Appeal  as  to  Costs — Judicature  Act^  1873,  «.  24,  sub-s.  3,  and  «.  49 
—  Order  L  V.^  Contract  of  sub-Tenant  to  perform  Covenants  of  heatULease^ 
whdher  Contract  of  Indemnity, 

The  High  Court  bas  jurisdiotlozi  to  order  a  third  party  to  pay  to  an  ansuccess- 
fnl  defendaDt  the  costs  payable  by  such  defendant  to  the  plaintiff. 

Per  Brett  and  Cotton,  L.JJ. :  The  contract  of  a  sub-tenant  to  perform  the 
oovenants  of  the  head-lease  is  a  contract  of  indemnity. 

The  plaintiff  let  to  the  defendant  a  house,  for  twenty-one  years  with  option  to 
determine  the  lease  at  the  end  of  seven  or  fourteen,  by  deed  containing  covenants 
by  the  defendant  to  repair  and  paint  and  leave  in  repair.  The  defendant,  after 
having  occupied  for  ^ve  years,  sublet  the  house  to  H.  for  the  remainder  of  the 
first  seven  years  by  a  writing  with  a  clause,  that "  the  letting  should  be  subject  in 
all  respects  to  the  terms  of  the  existing  lease  and  the  covenants  and  stipulations 
contained  therein.*'  At  the  end  of  the  seven  years,  the  defendant  having 
determined  the  lease  in  the  exercise  of  his  option,  the  plaintiff  claimed  from  the 
defendant,  and  the  defendant  claimed  from  H.,  the  amount  at  which  dilapidations 
had  been  assessed  by  the  plaintiff's  surveyor.  H.  declined  to  pay  or  to  give 
the  defendant  an  indemnity,  or  to  take  any  responsibility  in  the  matter.  The 
plaintiff  sued  the  defendant,  who  brought  in  H.  as  third  party.  The  issues,  as 
between  the  plaintiff  and  the  defendant,  and  the  defendant  and  H.,  were  referred 
separately  to  an  official  referee,  who  reported  that  the  sum  claimed  by  the 
plaintiff  was  due  from  the  defendant  to  the  plaintifi^  and  that  a  similar  sum  was 
due  from  H.  to  the  defendant. 

A  Divisional  Court  (Lord  Coleridge,  CJ^  and  Field;  J.),  on  adopting  the 
eecond  report,  ordered  H.  to  pay  all  costs  as  between  the  plaintiff  and  the 
defendant : — 

Hdd,  by  the  Court  of  Appeal  (Jessel,  M.B.,  Brett  and  Cotton,  LJJ.),  that 
these  were  costs  within  the  discretion  of  the  High  Court,  and  therefore  that  this 
order  was  not  appealable ;  and  by  Brett  and  Cotton,  LJJ .,  that  H.'s  contract  was  a 
contract  of  indemnity,  under  which  the  defendant  was  entitled  to  recover  from 
H.  all  the  costs  of  an  action  by  the  plaintiff  against  the  defendant  reasonably 
defended. 

Appeal  of  thitd  party  from  the  jadgment  of  a  Divisional  Conrt, 
oyerniUng  demurrer  of  third  party  to  defendant's  statement  of 
claim,  and  ordering  the  third  party  to  pay  the  costs  of  the  plaintiff. 

This  was  an  action  by  the  plaintiff  on  a  repairing  lease  against 
bis  tenant,  the  defendant,  in  which  the  defendant  brought  in  his 
sub-tenant,  Hanbury,  as  third  party. 
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1881  In  the  year  1872^  the  plaintiff  by  deed  let  to  the  defendant  a 

HoBNBT  house  and  garden  in  Keigate  at  the  yearly  rent  of  651.  for  a  term 
Cahdwbll.  ^^  twenty-one  years,  determinable  by  the  tenant  at  his  option  at 
the  end  of  the  first  seven,  fourteen,  or  twenty-one  years.  This 
lease  contained  covenants  by  the  tenant  to  repair  and  keep  in 
repair  throughout  the  term,  to  paint  the  outside  of  the  premises 
once  in  every  three,  and  the  inside  once  in  every  seven,  years,  and 
at  the  expiration  or  other  sooner  determination  of  the  term  to 
deliver  up  the  premises  in  good  and  tenantable  repair,  &c. 

The  contract  of  sub-tenancy,  which  bore  date  the  80th  of  June, 
1877,  after  reciting  that  the  premises  were  let  by  the  plaintiff  to 
the  defendant  for  the  aforesaid  term,  proceeded  as  follows : 

Now  the  said  W.  A.  Card  well  hereby  agrees  to  let  and  the  said  F.  B.  Hanbory 
agrees  to  take  from  the  24th  day  of  June,  1877,  for  the  term  of  two  years  and  one 
quarter  of  another  year,  the  same  premises  at  the  reduced  rent  of  552.  per  annum. 
And  it  is  also  agreed  by  the  parties  hereto  that  this  letting  shall  be  subject  in 
all  respects  to  the  terms  of  the  existing  lease  and  the  covenants  and  stipulations 
contained  therein,  the  said  W.  A.  Card  well  electing  to  determine  his  tenancy  by 
notice  to  the  said  Sir  £.  G.  Hornby  at  the  end  of  the  first  seven  years  from  the 
commencement  of  his  lease.  And  the  said  F.  B.  Hanbury  further  agrees  that  he 
will  at  the  expiration  of  his  term  leave  the  said  house  and  premises  in  good 
tenantable  repair,  and  also  that  he  will  leave  the  garden  in  good  order. 

The  plaintiff  harisg  determined  his  tenancy  in  accordance  with 
the  above  agreement,  the  tenancy  and  the  sab-tenancy  both  came 
to  an  end  on  the  29th  of  September,  1879,  on  which  day  the 
defendant  and  Mr.  Hanbnry  inspected  the  premises  together. 
The  premises  haying  been  surveyed  after  resumption  of  possession 
by  the  plaintiff,  with  a  view  to  the  assessment  of  dilapidations 
under  the  original  lease,  the  plaintiff  claimed  the  amount  at 
which  such  damages  were  assessed  from  the  defendant^  who  on 
his  own  part  claimed  them  from  Mr.  Hanbary,  or,  in  the  altemar 
tive,  that  Mr.  Hanbury  should  indemnify  him  against  an  action 
by  the  plaintiff;  but  Mr.  Hanbury  declined  to  pay  the  amount 
claimed,  or  to  give  any  indemnity,  or  to  take  any  responsibility 
of  a  defence  to  the  action,  contending  that  he  was  liable  upon  his 
own  agreement  only.  The  plaintiff  then  brought  his  action 
against  the  defendant  on  all  the  repairing  covenants  in  the 
original  lease,  the  writ  beiog  issued  on  the  15th  of  November, 
1879.    The  statement  of  defence  having  beeu  delivered  ou  the 
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12th9  issue  was  joined  on  the  20th  of  January,  1880.  Mr.  1881 
Hanbury  was  brought  in  as  third  party  by  an  order  made  on  the  Hommx 
14th  of  January,  1880,  notice  was  served  on  him  under  Order  cabdwbll. 
XVI.,  rule  18,  on  the  21st,  and  an  appearance  entered  for  him  on 
the  29th  of  the  same  month.  The  plaintiff  had  already  given 
notice  of  trial,  and  the  cause  had  been  sent  down  for  trial  at 
Kingston,  the  commission  day  being  Monday,  the  2nd  of  February. 
On  the  Slst  of  January  an  order  was  made  by  a  master  that  the 
third  party  be  at  liberty  to  attend  the  trial  and  adduce  evidence 
and  cross-examine  witnesses,  the  question  of  the  third  party's 
liability  to  be  determined  in  a  separate  action  unless  disposed  of 
with  the  sanction  of  the  judge  at  the  trial.  At  the  Kingston 
assizes  (at  which  Mr.  Hanbury  did  not  appear)  the*- issues  in  the 
action  as  between  the  plaintiff  and  the  defendant  were  referred 
by  Lopes,  J.,  to  an  o£Scial  referee  for  report  Shortly  afterwards 
the  order  of  the  master  was  amended  by  an  order  of  Field,  J., 
that  the  defendant  should  be  at  liberty  to  deliver  to  the  third  party 
a  statement  of  claim,  and  that  the  third  party's  liability  in  the 
action  should  be  faied  after  the  question  of  the  defendant's 
liability  had  been  determined. 

In  the  statement  of  claim  originally  delivered  on  the  20th  of 
February,  the  defendant  claimed  merely  as  on  a  contract  of 
indemnity.  Mr.  Hanbury  demurred  on  the  ground  that  there 
was  no  contract  of  indemnity,  and  this  demurrer  was  allowed,  the 
defendant  having  leave  to  amend. 

Before  the  defendant  delivered  his  amended  statement  of  daim, 
the  ofiSdal  referee  tried  the  issues  between  him  and  the  plaintiff, 
and  reported  thereon,  finding  the  coTenants  broken  and  assessing 
the  damages  at  542.  2a.  6d.  This  report  was  adopted  by  the  Court 
on  the  Slst  of  May,  a  paragraph  in  which  the  referee  found  the 
same  amount  to  be  due  from  Mr.  Hanbury  to  the  defendant  being 
struck  out 

In  the  amended  statement  of  claim  the  defendant  charged 
breaches  by  Mr.  Hanbury  <^  his  agreement,  and  claimed  from 
him  the  said  sum  of  54^  2b.  6(2.,  and  the  costs  of  defending  the 
plaintiff's  action. 

To  the  claim  for  costs  Mr.  Hanbury  demurred. 

Field,  J.,  on  the  16th  of  December  ordered  the  issues  of  fact  to 
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1881        be  tried  by  the  same  official  referee  who  had  tried  the  issues 
HoBNBT     between  the  plaintiff  and  the  defendant,  and  a  Divisional  Court 
Cabdwbll.    fi^SBrmed  this  order  on  appeal. 

On  the  22nd  of  March,  1881,  the  official  referee  made  his 
second  report^  in  which  he  found  that  when  possession  of  the 
premises  was  given  up  by  Mr.  Hanbury,  and  at  the  expiration  of 
the  term  mentioned  in  the  agreement  of  the  30th  of  June,  1877, 
the  house  and  premises  were  not  in  good  tenantable  repair,  but 
were  in  a  dilapidated  condition  and  out  of  repair,  and  that  the 
garden  was  not  in  good  order;  that  the  expense  necessary  to 
put  the  house  in  good  tenantable  repair  and  the  garden  in  good 
order  amounted  to  542.  2$.  6d. ;  that  up  to  the  date  of  the 
agreement  the  defendant  had  painted  and  repaired  the  premises 
in  accordance  with  the  covenants  in  the  lease;  that  the  sum 
of  64/.  28.  6d.  was  expended  in  doing  repairs,  the  necessity  for 
which  arose  during  the  continuance  of  the  agreement,  and  from 
the  breach  by  the  third  party  of  the  agreement ;  and  that  the 
defendant  adduced  evidence  to  shew  that  he  had  in  the  year 
1880  paid  certain  costs  of  the  plaintiff  in  the  said  action,  and  that 
he  had  incurred  certain  other  costs  in  respect  of  his  defence 
against  the  plaintiff's  claim.  But  as  the  liability  of  the  third 
party  to  pay  the  whole  or  any  part  or  parts  of  either  the  plaintiff's 
or  the  defendant's  costs  depended  on  questions  of  law,  the  referee 
left  this  last  matter  to  be  dealt  with  as  the  Court  might  direct 

On  the  motion  of  the  defendant  this  report  was  adopted,  and 
judgment  was  entered  for  the  defendant  for  5iL  2s.  6(2.  against 
Mr.  Hanbury,  and  the  demurrer  overruled  by  a  Divisional  Court 
(Lord  Coleridge,  C.J.,  and  Field,  J.),  who  ordered  further  ^that 
the  said  F.  B.  Hanbury,  third  party,  do  pay  to  the  defendant  all 
costs  of  the  action,  including  in  the  same  costs  paid  by  the 
defendant  to  the  plaintiff  and  the  costs  of  defending  the  claim 
of  the  plaintiff  against  the  defendant. " 

The  third  party  appealed  against  so  much  of  this  judgment  as 
ordered  that  the  demurrer  of  the  third  party  should  be  overruled, 
and  that  the  third  party  should  pay  to  the  defendant  the  costs 
paid  by  the  defendant  to  the  plaintiff  and  the  costs  of  defending 
the  claim  of  the  plaintiff  against  the  defendant. 
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CcnciSy  and  Archibald^  for  the  third  partf.    The  discretion  of  the       1881 
Court  to  giye  costs  under  Order  LY.  does  not  extend  to  allow     hobkbt 
costs  to  be  given  against  the  third  party  in  this  case.    That   q^^^^ 
discretion  is  expressly  made  **  subject  to  the  prorisions  of  the 
Act"    Now  a  third  party  is  brought  in  under  sect.  24  sub-s.  3  of 
the  Act  (l)y  which  in  terms  preserves  to  him  <*  the  same  rights  ^ 
as  if  he  had  been  duly  sued  in  the  ordinary  way  by  the  de- 
fendant*'   If  the  third  party  had  been  sued  by  the  defendant, 
he  could  not  have  been  made  to  pay  the  costs  of  the  plaintiff. 
Such  costs  are  recoverable  as  damages  only  where  they  are  the 
natural  consequences  of  the  defendant's  default:  Baaendale  v. 
London,  Chatham,  and  Dover  By.  Co.  (2) ;  Fisher  t.  Vol  de  Travers 
Asphalie  Co.  (8) 

[Jesssl,  M.B.  In  those  cases  there  was  no  contract  by  the 
defendant  to  perform  the  contracts  of  the  plaintiff.] 

The  contract  of  the  sub-tenant  to  perform  the  covenants  of  the 
head  lease  is  not  a  contract  of  indemnity :  Logan  v.  HaU.  (4) 

[Brett,  L.J.  In  Smith's  Leading  Cases,  vol.  1,  p.  166,  8th  ed. 
it  is  said  in  the  notes  to  Lampleigh  v.  Brathwait :  **  It  is  very 
necessary  to  observe  the  distinction  between  the  case  of  a  contract 
to  indemnify,  or  a  contract  to  do  the  very  thing  to  which  the 
contractee  is  liable,  and  the  breach  of  which  consequently  may 
raise  an  obligation  to  indemnify  the  contractee  against  such  lia- 
bility, and  a  contract  to  do  something  not  precisely  the  same  with 
that  to  which  the  contractee  is  liable."  Your  case  seems  to  be 
within  the  first  category.] 

The  defendant  ought  to  have  paid  money  into  court,  and  not 
defended  the  action.    At  any  rate,  the  third  party  ought  not  to 

(!)  Judicature  Act,   1873,    s.  24,  made  a  defendant  to  a  cause  duly  in- 

snbs.  3 :  '*  The  said  Courts  .  .  •  shall  stituted  by  the  same  defendant  for  the 

also  have  power  to  grant  to  any  de-  like  purpose ;  and  every  person  served 

fendant  ...  all  such  relief  relating  with  any  such  notice  shall  thenceforth 

to  or  connected  with  the  original  sub-  be  deemed  a  party  to  such  cause  or 

ject  of  the  cause  or  matter  . . .  claimed  matter,  with  the  same  rights  in  respect 

against    any   other   person    whether  of  his  defence  against  such  claim,  as  if 

already  a  party  to  the  same  cause  or  he  had  been  duly  sued  in  the  ordinary 

matter  or  not,  who  shall  have  been  way  by  such  defendant.** 

duly  served  with  notice  in  writing  ...  (2)  Law  Rep.  10  Ex.  35. 

as  might  properly  have  been  granted  (3)  1  C.  P.  D.  (C.A.)  611. 

against  such  person  if  he  had  been  (4)  4  C.  B.  698. 

YoL.Ym.                                       2  A                                            2 
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1881  be  liable  for  costs  incurred  before  he  was  brought  in ;  the  word 
HowJbt^  "  thenceforth  "  in  sub-s.  8  of  sect  24  of  the  Act  shows  this. 

Bat  a  third  party  cannot  be  ordered  to  pay  the  plaintiff's  costs 
in  any  case.  It  has  already  been  held  that  the  plaintiff  will  not 
be  ordered  to  pay  the  third  party's  costs:  WilUanhS  y.  South 
Eastern  By.  Co.  (1),  and  the  rights  of  the  parties  mnst  be 
reciprocal.  If  it  be  held  that  the  third  party  may  be  ordered  to 
pay  the  plaintiff^s  costs,  it  will  follow  that  the  plaintiff  may  be 
ordered  to  pay  the  third  party's  costs,  and  even  the  costs  of  any 
number  of  parties^  for  there  seems  to  be  no  limit  to  the  number 
who  may  be  brought  in.  The  costs  which  are  within  Order  LY,  are 
only  the  costs  of  the  issues  in  respect  of  which  they  were  incurred. 

P?hey  also  cited  Trdeven  v.  Bray  (2) ;  WUt  y.  Corcoran  (3) ; 
Boiver  y.  Hartley  (4) ;  Swansea  Shipping  Co.  y.  Duncan  (5) ; 
The  Cartshum.  (6)] 

Wallace^  for  the  defendant.  This  case  is  within  the  rule  laid 
down  in  JEtosooe  on  Evidence,  14th  ed.  p.  667 :  ''  A  lessee  may 
recover  the  amount  of  dilapidations  recovered  against  himself  and 
occasioned  by  the  under-lessee's  neglect ;  and  he  may  recover  the 
costs  of  such  action  if  he  has  given  notice  of  it  to  the  under- 
lessee,  and  received  his  sanction  for  defending  it;  and  his  sanction 
may  be  inferred  if  he  does  not  prohibit  the  defence."  If,  there- 
fore, the  Court  had  no  discretion  to  give  these  costs  under  Order 
LY.,  they  were  recoverable  as  damages.  It  is  contended,  how- 
ever, that  the  Court  has  a  discretion  to  give  the  costs.  The  terms 
of  Order  LY.  are  very  wide,  even  extending  to  allow  costs  to  be 
given  against  a  successful  party ;  Dieke  v.  Yaiea,  (7)  And  the 
action  between  the  plaintiff,  defendant,  and  the  third  party  is  all 
one  action.  But  if  the  Court  had  a  discretion  to  give  the  costs, 
the  case  is  within  section  49  of  the  Judicature  Act,  which  pro- 
hibits appeals ''  as  to  costs  only,  which  by  law  are  in  the  discretion 

(1)  26  W.  R.  352.    Beference  was  (2)  1  Oh.  P.  176, 

alflo  made  to  WUham  v.  Vane  (Weekly  (3)  2  Ch.  D.  69. 

Notes,  May  21, 1881),  upon  which  Jes-  (4)  1  Q.  B.  D.  652. 

sel,  M.B.,  remarked  that  the  cases  in  (5)  1  Q.  B.  D.  644. 

the  Weekly  Notes  cannot  be  cited  as  (6)  5  P.  D.  59. 

anthoiities.    See  also  note  to  Barter  v.  (7)  18  Ch.  D.  76. 
Dubem,  7  Q.  B.  D.  at  p.  414. 
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of  the  Court."    On  two  grounds,  therefore,  the  jadgment  of  this  1881 

Court  ought  to  be  for  the  defendant     [He  was  stopped.]  hobitbt 

Catcie,  in  reply,  cited  Penleij  v.  Watts  (1);  Sehneiier  v.  Bait  (2) ;  oardweli. 
Beynon  t.  Oodden.  (3) 

Jessel,  M.B.  The  first  question  in  this  case  is  whether  this 
demurrer  was  properly  oyerruled  on  the  ground  of  being  partial, 
and  I  am  of  opinion  that  it  was,  not  being  a  demurrer  to  a  distinct 
cause  of  action  within  the  meaning  of  Order  XXVIII.  Bule  1, 
but  only  to  a  separate  part  of  the  relief  claimed. 

The  second  question,  which  is  of  yery  great  importance,  is  one 
of  jarisdiction.  The  appeal  is  from  so  much  of  the  order  appealed 
from  as  directed  the  payment  of  costs,  including  therein  the  "  costs 
paid  by  the  defendant  to  the  plaintiff  and  the  coats  of  defending 
the  claims  of  the  plaintiff  against  the  defendant' '  The  real  question 
for  us,  therefore,  ia  whether  an  appeal  lies,  becaase  if  the  High 
Court  had  jurisdiction  in  its  discretion  to  grant  these  costs,  there 
is  no  appeal  The  appellant,  in  order  to  succeed,  must  show  that 
there  was  no  jurisdiction  to  grant  these  costs :  and  to  show  this, 
reference  is  made  to  subs.  3  of  s.  24  of  the  Judicature  Act  of  1873 
and  Order  LY.  The  sub-section  referred  to  prescribes  that  every 
person  served  with  a  third  party  notice  *' shall  thenceforth  be 
deemed  a  party  "  to  the  cause  *'  with  the  same  rights  in  respect 
of  his  defence  as  if  he  had  been  duly  sued  in  the  ordinary  way," 
and  Order  LY.  directs  that  '^  subject  to  the  provisions  of  the  Act,  the 
costs  of  and  incident  to  all  proceedings  in  the  High  Court  shall  be 
in  the  discretion  of  the  Court."  It  is  argued  for  the  appellant 
that  the  expression  ^'  with  the  same  rights  "  is  a  *'  provision  "  of 
the  Act  which  prevents  Order  LY.  from  applying  to  his  case,  but  I 
do  not  think  that  it  is  a  ^  provision  "  within  the  meaning  of  that 
Order.  Before  the  Judicature  Act,  no  doubt,  the  appellant  would  not 
have  been  liable  to  these  costs  in  the  plaintiff's  action ;  but  before 
the  Judicature  Act  he  could  not  have  been  made  party  to  such 
action  at  all.  It  seems  to  me  that  a  confusion  has  arisen  between 
legal  rights  and  rights  to  a  particular  procedure,  and  that  it  has 
been  forgotten  that  to  a  particular  procedure  a  man  has  no  rights    . 

(1)  7  M.  &  W.  601.  (2)  50  L.  J.  (Q.B).  (CA.)  525. 

(3)  4  Ex.  D.  (CA.)  246. 

2  A  2  2 
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1881  at  ally  because  no  particniar  procedure  can  affect  his  legal  righta 
HoBHBT  With  regard  to  the  word  '^thenceforth,**  I  do  not  think  that  can 
have  the  effect  of  exempting  the  appellant  from  costs  incorred  by 
the  plaintiff  before  he  was  made  third  party.  .  Prior  costs  of  a 
similar  character  might  have  become  payable  by  a  party  similarly 
situated  to  the  appellant,  onder  the  practice  in  equity  in  force 
before  the  Judicature  Act,  so  that  no  new  practice  has  been 
introduced.  The  fact  is  that  the  third  party  is  a  party,  and 
liable  as  a  party  to  the  exercise  of  the  discretionary  powers  of 
the  Court.  If  those  discretionary  powers  should  be  wrongly 
exercised,  it  is  a  misfortune  for  the  third  party,  that  is  all.  The 
legislature  thought  it  better  to  run  the  risk  of  a  judge  making  a 
mistake,  than  to  allow  an  appeal  from  the  exercise  of  these  dis- 
cretionary powers. 
The  decision  of  the  Court  below,  therefore,  was  quite  right. 

Brett,  L.  J.  I  should  be  very  sorry  indeed,  if  I  thought  that 
the  judgment  of  the  Court  below  could  only  be  affirmed  on  the 
ground  that  these  costs  were  in  the  discretion  of  the  Court,  and 
therefore  not  subject  to  appeal.  I  have  much  satis&otion  in 
holding  that  the  judgment  can  be  affirmed  also  on  the  ground 
that  these  costs  were  recoverable  as  damag^p.  The  plaintiff  sued 
the  defendant  for  breach  of  the  corenants  in  a  lease,  and  the  third 
party  was  made  third  party  on  the  ground  that  it  was  through  his 
default  that  the  covenants  had  been  broken,  although  the  plaintiff 
could  not  sue  him,  because  there  WIm  no  privity  of  contract 
between  him  and  the  plaintiff.  The  Court  below  gave  judgment 
for  the  plaintiff  against  the  defendant,  and  for  the  defendant 
against  the  third  party,  by  a  judgment  ordering  that  the  third 
party  pay  the  costs  '*  including  therein  the  costs  paid  by  the 
defendant  to  the  plaintiff  and  the  costs  of  defending  the  claim  of 
the  plaintiff  against  the  defendant." 

If  it  be  right  to  give  the  defendant  these  costs  by  way  of 
damages,  the  judgment  of  the  Court  may  properly  be  construed 
so  to  give  them,  and  may  therefore  be  supported  on  that  ground. 

Now  that  the  damages  which  the  plaintiff  recovered  from  the 
defendant  may  be  recovered  by  the  defen^nt  from  the  third  party, 
is  neither  disputed  nor  doubtful,  but  the  question  whether  the 
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eo0t8  oonld  be  reoorered  is  a  more  complicated  one,  and  depends  1878 
upon  the  qnestion  whether  the  third  party  had  entered  into  a  hobnby 
contract  of  indemnity.  I  am  of  opinion  that  he  had  entered  into  gabdwell. 
SQoh  a  contract.  He  had  taken  a  sab-lease  which  contained  a 
contract  to  perform  the  covenants  of  the  head  lease.  This,  which 
raised  no  privity  of  contract  between  him  and  the  superior  land- 
lord, amounted  to  an  implied  contract  of  indemnity  in  respect 
of  his  not  performing  those  covenants.  Sach  an  implied  contract 
seems  to  arise  whenever  two  contracts  are  made,  and  the  second 
contract  contains  a  stipulation  to  do  the  very  thing  which  is 
undertaken  to  be  done  by  the  first  But  to  what  extent  does 
the  indemnity  take  eflfect  ?  I  think  it  only  extends  to  the  costs 
of  an  action  reasonably  defended ;  but  I  think  that  the  defendant 
did  all  that  was  reasonable  in  this  case.  When  he  was  told  that 
he  might  do  as  he  chose,  what  was  he  to  do?  Wa^  he  to  submit, 
and  run  the  risk  of  the  third  party  saying  that  he  had  paid  too 
much  ?  I  think  that  in  this  case  there  was  evidence  on  which  the 
Court  could  find  that  the  defendant  acted  reasonably,  and  could 
therefore  recover  these  costs  as  damages.  I  do  not,  however,  con- 
sider Baaendde  y.  London^  ChcUham,  and  Dover  By.  Co.  (1)  to  be 
in  point.  It  was  rightly  held  that  there  was  no  indemnity  there, 
because  it  was  not  known  to  thedefendant  company  that  a  former 
contract  had  been  made,  whereas  in  the  present  case  there  is  a 
subsequent  contract,  known  to  the  defendant,  and  a  contract  in  its 
very  terms  to  perform  the  former  contract. 

This  first  point  being  quite  clear,  it  is  not  necessary  to  say 
anything  about  the  second,  but  I  will  give  my  opinion  upon 
it,  although  to  me  it  has  appeared  to  be  a  point  of  the  utmost 
di£ScuIty.  Under  the  Bnles  of  Court  it  is  possible  that  a  ques- 
tion may  arise  between  a  defendant  and  a  third  person,  which  is 
no  question  between  the  defendant  and  the  plaintiffl  In  a  dear 
case  the  third  person  ought  not  to  be  made  a  third  party,  but 
if  there  be  a  prima  £Bune  case  it  is  otherwise.  Bule  17  assumes 
that  there  may  be  only  one  question  (out  of  many)  in  conunon, 
so  that  if  there  be  a  plausible  ground  for  saying  that  there  is 
one  single  question  in  common  the  third  party  ought  to  be 
brought  in. 

(1)  Law  Bep.  10  Ex.  35. 
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1881  In  Senecke  v.  Frosi  (1)  this  question  was  dealt  with  by  the 

HoBNBT  Court,  and  the  Court  held  that  questions  might  arise  not  being 
Cardwell.  ^UGstions  between  plaintiff  and  defendants  It  is  said  that  the 
mles  were  made  for  the  purpose  of  introducing  Chancery  pro- 
cedure,  but  I  think  that  this  is  too  general,  and  that  only  certain 
parts  of  Chancery  procedure  are  intended  to  be  introduced,  while 
in  some  cases  what  was  neither  Chancery  nor  Common  Law 
procedure  may  be  introduced.  Howeyer  this  may  be,  it  is  impos- 
sible to  say  that  the  third  party  might  with  justice  be  ordered  to 
pay  the  plaintiff's  costs  in  the  case  I  have  supposed.  Then  would 
such  an  order  be  the  subject  of  an  appeal  ?  Although  it  is  only 
by  accident  that  such  an  order  could  be  made — ^for  no  judge 
would  make  such  an  order  advisedly — ^I  do  not  see  that  it  could 
be  appealed  against.  The  third  party  is^  a  party  to  the  cause, 
and  I  do  not  see  how  Order  LV.  can  be  circumscribed  or  limited 
in  the  manner  contended  for. 

I  also  think  that  a  demurrer  to  part  of  the  relief  claimed  cannot 
be  allowed. 

CoTTOK,  L.  J.  I  agree  as  to  the  demurrer.  As  to  the  other 
points,  I  think  that  the  question  of  the  application  of  the  rule 
is  not  so  complicated  as  has  been  supposed.  The  mles  of  Order 
XYI.  are  based  on  s.  24,  sub-s.  3,  of  the  Act  of  1873,  and  their 
combined  effect  is  that  a  third  party,  when  joined  as  such,  becomes 
a  party  to  the  cause  with  all  the  liabilities  of  a  party,  and  one  of 
these  liabilities  is  the  liability  to  pay  costs  under  Order  LV.  It 
is  said  that  the  use  of  the  word  "  rights  **  in  sub-s.  3  of  s.  24 
exempts  him  from  this  liability.  But  I  think  that  the  rights 
there  referred  to  are  the  rights  which  the  third  party  might 
have  to  defend  himself  in  another  action.  They  cannot  saye 
him  from  the  liability  to  costs  in  an  action  to  which  he  is 
party.  The  object  of  the  legislation  was  to  make  the  party  who 
had  caused  the  litigation  to  pay  the  costs. of  it  As  to  the 
hypothetical  case  which  Brett^  L.J.,  has  put  of  a  third  party 
being  wrongly  brought  in  because  there  was  a  prim&  facie  ground 
for  bringing  him  in,  this  might  be  met  by  an  appeal  against 
the  order  bringing  him   in,  after   obtaining,  if  necessary,  an 

(1)  1  Q.  B.  D.  419. 
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extension  of  time  for  the  pnrpose  of  appealing.    I  do  not  think       1881 
the  word  "  thenceforth  **  saves  the  third  party  from  costs  already     hobnbt 
incurred.    To  such  costs  he  is  nndonbtedly  liable.    But  he  is  not  oabdwell 
liable  to  costs  unreasonably  incurred,  which  would  be  struck  off  in 
due  course  of  taxation. 

I  in  no  way  dissent  from  what  Brett,  L.  J.,  has  said  as  to  the 
liability  on  the  contract  in  the  lease. 

Appeal  dimmed. 

Solicitors  for  defendant :  Foord  dk  Edwards,  for  Dearie  dt  Edge- 
worth,  Eadboume. 

Solicitors  for  third  party :  ThQlips  dt  Shm, 

J.  B.  H. 


THE  QUEEN  ON  THE  PROSECUTION  OP  HEB  MAJESTY'S  TBEAflUBY        1882 
V.  THE  MAYOB,  &o.,  OF  THE  BOBOUGH  OF  MAIDENHEAD,  AND      Jim.  10. 
MOBBIS,  Tbsasubbb  of  thb  Bobouoh. 

Munieipal  Eledion— Corrupt  Fradiem  (Municipal  Election)  Ad,  1872  (35  A  36 
VicL  c.  60),  a.  22 — Ezpentes  of  Election  Oauri — Amendment  of  Order — 
Court  of  Becord — Certificate  of  Commisaumers  of  Treasury^Rate — 
Mandamus. 

Upon  the  trial  of  a  petition  against  tbe  return  of  a  borough  coandllor  under 
the  Cknrmpt  Practices  (Municipal  Elections)  Act,  1872,  35  &  86  Vict  c.  60,  the 
barrister  in  delivering  judgment  said  that  he  found  the  councillor  guilty  of 
personal  bribery,  and  that  all  the  costs  of  the  inquiry  were  to  be  boroe  by  him, 
and  made  an  order  in  writing  for  the  payment  by  the  couDcillor  of  certain  costs 
under  ^  19  of  the  Act  The  written  order  made  no  provision  for  the  remunera- 
tion and  allowances  to  the  barrister  and  other  persons  under  s.  22.  The  Lords 
Commissioners  of  the  Treasury  paid  the  amount  of  such  remuneration  and 
allowances  and  certified  the  payment  to  the  borough  treasurer,  and  required  him 
to  repay  them  the  amount  out  of  the  borough  fund  or  rates  as  provided  by  s.  22. 
A  rate  was  accordingly  made  and  levied.  The  Commissioners  afterwards  on 
receiving  from  the  barrister  a  letter  that  he  had  always  intended  to  visit  all  the 
costs  upon  the  councillor,  and  had  said  so  in  giving  judgment,  cancelled  their 
certificate,  and  the  borough  corporation  abandoned  their  rate  and  returned  the 
sums  levied  to  the  ratepayers.  Several  months  later  the  Commissioners  finding 
that  the  barrister  had  made  no  written  order  for  the  payment  of  the  remuneration 
and  allowances  under  s.  22,  issued  a  fresh  certificate  requiring  the  borough 
treasarer  to  repay  them]  out  of  the  borough  fund  or  rates,  the  amount  of  such 
remuneration  and  allowances.    These  facts  being  raised  upon  the  return  to  a 
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1882         mandaiDUB  commanding  the  treasurer  to  repay  the  CommissionerB  out  of  the 
—    "~~—  borough  fund  or  rate,  and  the  corporation  to  cause  such  repayment : — 
The  Qoten       ^^^  ^^^  j^^^  Coleridge,  C.J.,  Pollock,  B.,  and  Manisty,  J.),  that  no  yalid 
CoBFOBATiov  order  was  made  by  the  barrister  for  the  payment  by  the  councillor  of  such 
OP  Maiden-    remuneration  and  allowanceB  under  8.  22 : — 

°^^'  ffdd,  also  (by  Lord  Coleridge,  C.J.,  and  Pollock,  B.),  that  the  Election  Court 

for  the  trial  of  petitions  under  the  Act  was  by  virtue  of  s.  14,  sub-s.  5,  a  Court 
of  record,  and  that  the  Queen's  Bench  Division  could  not  amend  the  barrister's 
order  so  as  to  make  it  include  the  payment  of  such  remuneration  and 
allowances : — 

Beld,  also  (by  Lord  Coleridge,  C.J.,  and  Pollock^  B.,dis8.  Manisty,  J.),  that  the 
act  of  the  Commissioners  in  certifying  was  a  ministerial  and  not  a  judicial  act, 
and  that  they  had  the  power  and  were  bound  to  make  the  second  certificate;  and 
were  entitled  to  a  peremptory  mandamus  compelling  the  treasurer  to  repay  to 
them  the  amount  of  such  remuneration  and  allowances  out  of  the  borough  fund 
or  rate^  and  compelling  the  corporation  to  order  such  amount  to  be  levied  by  a 
borough  rate : — 

HM^  (by  Manisty,  J.},  that  the  Commissioners  having  issued  a  certificate  and 
cancelled  it,  and  caused  the  first  rate  to  be  returned  to  the  rate-payers,  could  not 
issue  another  certificate  and  require  a  second  rate  to  be  levied ;  also  that  the 
Commissioners  having  &iled  to  apply  promptly  for  repayment  were  without 
remedy ;  also  that  the  mandamus  was  bad  on  demurrer  for  not  averring  that  the 
prosecutors  had  applied  in  proper  time,  that  is  in  reasonable  time ;  also  that 
in  the  exercise  of  its  discretion  the  Court  ought  to  refuse  a  peremptory 
mandamus. 

Specul  case  stated  under  an  order  made  by  consent  at  the 
trial  of  issues  of  fact  before  Mellor,  J.,  and  a  special  jury.  The 
fac^  contained  in  the  special  case  are  stated  in  the  judgment  of 
Pollock,  B.  The  question  for  the  opinion  of  the  Court  was 
whether  the  prosecutors  or  the  defendants,  or  either  of  the 
defendants,  were  entitled  to  judgment,  and  if  the  prosecutors  then 
for  what  amount. 

If  the  Court  should  be  of  opinion  that  the  Lords  Commissioners 
of  the  Treasury  ought  wholly  or  in  part  to  have  been  repaid,  and 
ought  now  to  be  and  can  now  be  repaid  by  the  Treasurer  of  the 
Borough  of  Maidenhead  out  of  the  borough  fund  or  rate,  the  said 
sums,  or  any  of  them,  and  the  defendant  Morris  was  or  is  in 
default,  and  if  the  Court  should  be  of  opinion  that  the  Mayor,  &c., 
of  Maidenhead  could  lawfully  have  ordered  and  now  can  lawfully 
order  the  said  sums,  or  any  of  them,  to  be  raised  and  levied  by  a 
rate,  the  verdict  for  the  Crown  was  to  stand  for  such  sum  as  the 
Court  should  direct  with  costs,  and  judgment  accordingly,  and  the 
Court  was  to  be  at  liberty  to  order  a  peremptory  mandamus  to 
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issue  to  compel  the  defendant  Morris  to  repay  to  the  Commissioners       1882 
such  sum  as  aforesaid,  after  he  should  have  received  the  same  tba  Quxin 
from  a  borough  rate  to  be  made  and  levied  and  to  compel  the  cobfobation 
Mayor,  &c.,  to  forthwith  take  all  necessary  steps  to  cause  the  said  o'  ^^^' 
sum  to  be  raised  and  collected  by  a  rate,  and  to  be  given  to 
Morris  by  him  to  be  repaid  to  the  Commissioners  pursuant  to  the 
Act 

If  the  Court  should  be  of  the  contrary  opinion  as  respects  the 
defendants,  or  either  of  them,  the  verdict  to  be  set  aside  and 
entered  for  the  defendants  or  such  of  them  as  the  Court  should 
direct  with  costs,  and  judgment  accordingly. 

1881.  June  21,  24.  Sir  J.  Holker,  Q.O.  {A.  L.  Smith,  with 
him),  for  the  prosecutors. 

E.  Jfa^mra,  Q.a  (JB.  D.  Greene,  with  him),  for  tHe  defendants. 

A.  L.  Smith,  in  reply. 

The  arguments  sufficiently  appear  from  the  judgments.  In 
addition  to  the  cases  there  cited  the  following  were  referred  to : 
WiUiama  y.  Lord  Bagot  (1) ;  Eme^  v.  Braum  (2) ;  Pareoiu  t. 
I^d  WHloughby  de  Broke.  (3) 

Our.  adv.  vult 

1882.  January  10.  The  following  judgments  were  delivered, 
I^rd  Coleridge,  C.J.,  saying  that  he  concurred  in  the  judgment 
of  Pollock,  B.,  but  with  some  doubt. 

Manistt,  J.  This  is  an  application  for  a  peremptory  writ  of 
mandamus  to  compel  the  repayment  by  the  treasurer  of  the 
borough  of  Maidenhead  to  the  Lords  Commissioners  of  the 
Treasury  of  the  sum  of  3762.  18s.  lOd.,  being  the  amount  of 
the  remuneration  and  allowance  paid  by  the  Commissioners  to 
Charles  James  Coleman,  Esq.,  barristeivaMaw,  for  his  services  in 
respect  of  the  trial  of  a  petition  against  the  return  of  one  William 
Dawson  as  a  town  councillor  of  the  borough  on  the  ground  of 
bribery,  under  the  Corrupt  Practices  Municipal  Elections  Act, 
1872  (35  &  36  Yict  c.  60),  and  to  the  officers,  derks,  and  short- 

(1)  4  D.  &  R.  315.  (2)  4  Bing.  N.  C.  162. 

(3)  13  W.  R  315. 
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1882       hand  writeis,  employed  in  and  about  the  trial  of  that  petition — 
Tbb  Queen  ^^^  ^  compel  the  corporation  to  make  and  collect  a  borough  rate 

or  Maiden-       The  petition  was  heard  on  several  days  in  March,  1875,  and 

*       on  the  10th  of  that  month  ^Mr.  Coleman  gave  judgment  against 

^'  '  Mr.  Dawson ;  and  on  the  following  day  certified  to  the  Court  of 
Common  Pleas  [at  that  time  the  court  existed]  that  Dawson  had 
not  been  duly  elected  and  that  he  had  been  proved  to  have  been 
guilty  of  personal  bribery. 

By  8.  22  of  the  Act  of  1872,  it  is  enacted  that  the  remu- 
neration and  allowances  in  question  shall  be  paid  by  the  Commis- 
sioners of  Her  Majesty's  Treasury,  and  shall  be  repaid  to  them  on 
their  eertificate,  by  the  treasurer  of  the  borough,  out  <>f  the 
borough  fund  or  rate,  provided  that  the  Court  (that  is  the  Court  by 
which  the  petition  is  tried),  may  order  that  the  whole  or  any  part 
of  such  remuneration  and  allowances  shall-  be  repaid  to  the  Com- 
missioners by  the  respondent^  when  in  the  opinion  of  the  Court 
he  has  been  guilty  of  corrupt  practices  at  the  election. 

The  first  question  raised  in  this  case  is  whether  Mr.  Coleman 
made  any  such  order  against  Mr.  Dawson.  I  am  of  opinion,  npon 
the.  facts  as  found  in  the  special  case  which  has  been  stated,  that 
no  such  order  was  made;  and  upon  this  point  I  concur  in  the 
judgment  about  to  be  delivered  by  my  learned  Brother  Pollock,  B., 
therefore  I  abstain  from  going  further  into  it. 

The  second  question  is,  whether,  under  the  circumstances  and 
upon  the  facts  stated  in  the  special  case,  the  Commissioners  are 
entitled  to  a  peremptory  writ  of  mandamus  to  compel  the  defend- 
ants to  repay  them  the  8762.  18s.  lOd,  and  to  make  a  borough 
rate  for  that  purpose,  there  being  no  borough  fund  out  of  which 
the  repayment  can  be  made. 

The  principal  facts  on  which  that  question  depends  are  as 
follows.  The  judgment  of  Mr.  Coleman,  as  has  already  been 
observed  was  delivered  on  the  ICth  of  March,  1875,  and  he  made 
his  report  and  certificate  on  the  following  day.  It  does  not 
appear  on  what  day  the  Commissioners  paid  the  3767. 188.  lOJ. ; 
but  they  certified  the  payment  pursuant  to  the  22nd  sect,  of  the 
Act,  by  two  documents  dated  the  2nd  and  25th  of  August,  1875, 
which  are  set  out  in  the  special  case.    The  town  council  of  the 
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boroQgby  in  the  same  month  of  August,  made  a  borongh  late  in        1882 
the  nature  of  a  connty  rate,  of  6cZ.  in  the  pound,  for  the  purpose  xmsQuBczr 
of  paying  the  376Z.  18«.  lOd.,  and  the  rate  was  collected  from  OQBK)BATioir 
the  numerous  persons  then  liable  to  be  rated.    On  the  4th  of  ©»  Maidbk- 
October,  1875,  the  Commissioners  revoked  and  cancelled  their       — ^ 
certificates  of  August,  1875,  and  wrote  to  the  defendant  Morris  ^^' 

informing  him  that  they  had  done  so,  stating  as  their  reason 
that  they  had  receired  a  letter  from  Mr.  Coleman  to  the  effect 
that  he  had  in  his  judgment  ordered  the  expenses  in  question 
to  be  paid  by  the  respondent  Dawson.  Mr.  Morris  thereupon 
returned  the  cancelled  certificates  to  the  Commissioners,  and  on 
the  3rd  of  December,  1875,  the  town  council  passed  a  resolution 
ordering  the  collector  to  return  to  the  ratepayers  respectiyely 
the  sums  which  had  been  collected  from  them,  and  they  were 
returned  accordingly.  At  the  time  of  making  the  rate  there  were 
1472  assessments.  At  the  time  of  the  commencement  of  the 
present  proceedings,  145  of  the  persons  rated  had  left  the  borough, 
SO  had  died,  and  the  population  of  the  borough  had  increased 
considerably.  On  the  9th  of  December,  1875,  after  the  rate  had 
been  returned  to  the  ratepayers,  the  Lords  Commissioners  issued 
a  second  certificate  for  repayment  to  them  of  the  876Z.  189.  lOd., 
and  sent  it  to  Mr.  Morris  with  the  letter  of  that  date,  which  is 
set  out  in  the  special  case.  On  the  20th  of  December,  1875,  the 
town  clerk  informed  the  Lords  Commissioners  by  letter,  addressed 
to  Mr.  Law,  that  the  rate  had  been  returned,  and  that  the  town 
council  had  no  fund  out  of  which  they  could  pay  the  8762. 18s.  lOd. 
No  further  step  was  taken  in  the  matter  till  the  8th  of  June,  1876, 
when  the  Solicitor  to  the  Treasury  wrote  demanding  payment 
within  a  month.  The  money  was  not  paid;  and  on  the  8th  of 
August,  1876,  the  Lords  Commissioners  applied  for  and  obtained 
a  rule  to  shew  cause  why  a  mandamus  should  not  issue  command- 
ing the  defendant  Morris  to  repay  them  the  3762. 18s.  lOd.  out  of 
the  borough  fund  or  rate,  and  commanding  the  other  defendants 
to  take  all  necessary  steps  to  cause  that  sum  to  be  repaid.  The 
rule  was  afterwards  made  absolute,  and  on  the  15ih  of  August,  1877, 
a  conditional  mandamus  was  issued.  The  defendants  made  a 
return  to  the  writ  on  the  25th  of  January,  1878,  setting  forth, 
a<nong  other  things,  the  facts  which  I  have  recapitulated.    The 
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1882       prosecutors  pleaded,  and  demurred    to   the  return;    and    the 

Tbb  QcEEir  defendants  replied,  and  joined  in  demurrer. 

CospoBATioK      '^^^  issues  in  fact,  came  on  for  trial  at  Westminster,  before 

OF  Maiden-  Mellor,  J.,  and  a  special  jury,  and  in  the  result  a  yerdict  was 

— *       entered  for  the  Crown,  subject  to  the  opinion  of  this  Court  upon 

a  special  case,  the  Court  to  give  judgment  upon  the  demurrers  as 

well  as  on  the  special   case.    I  am  of  opinion  that  judgment 

ought  to  be  giyen  for  the  defendants  on  several  grounds. 

First,  I  think  that  the  Commissioners,  having  issued  their 
certificate  in  August,  1875,  and  caused  a  rate  to  be  made  and 
collected  for  payment  of  the  8762.  18s.  lOd.,  and  having  in 
October,  1875,  cancelled  that  certificate  and  caused  the  rate  to 
be  returned  to  the  ratepayers,  could  not  legally  issue  another 
certificate  in  December,  1875,  and  cause  another  rate  to  be  made 
and  collected. 

Making  a  rate,  and  collecting  it  from,  and  afterwards  retnmitig 
it  to,  each  of  upwards  of  1400  ratepayers  is  a  very  costly  pro- 
ceeding ;  and  I  know  of  no  law  by  which  the  ratepayers  can  be 
subjected  to  the  cost  of  making  a  second  rate.  Moreover,  the 
ratepayers  are  a  fluctuating  body,  and  if  payment  of  a  second 
rate  is  enforced,  then  several  ratepayers  who  were  liable  to  con- 
tribute and  did  contribute  to  the  payment  of  the  sum  in  question 
will  be  exempted  from  contributing  anything  towards  it^  and 
others  who  were  not  liable  will  be  made  to  contribute  to  the 
payment  of  it.  Surely  this  would  be  unjust  In  the  case  of  an 
ordinary  execution  against  the  goods  of  a  judgment-debtor, 
followed  by  a  levy  and  sale  by  the  sheriff,  I  suppose  it  would  not 
be  contended  that  .the  judgment-creditor  could  issue  a  second 
execution  and  cause  a  second  levy  and  sale  to  be  made  for  the 
same  debt,  he  having,  owing  to  some  mistaken  notion  on  his  part 
caused  the  sheriff  to  return  the  proceeds  of  the  first  levy.  If  he 
could  not  do  so,  I  am  at  a  loss  to  understand  upon  what  principle 
the  Lords  of  the  Treasury  can  be  entitled  to  issue  a  second  certi- 
ficate and  require  a  second  borough  rate  to  be  levied  in  the 
present  case.  Suppose  it  had  been — and  for  aught  that  appears 
to  the  contrary  it  may  have  been — necessary  to  enforce  payment 
of  the  first  rate  by  distress  and  sale  of  the  goods  belonging  to 
some  of  the  numerous  ratepayers,  could  they  have  been  subjected. 
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legally,  to  a  second  distress  and  sale  for  a  second  rate  made  for       1882 
the  same  purpose  as  the  first  ?    I  venture  to  think  they  could  tue  Queen 
not.    If  not,  why  should  those  who  paid  the  first  rate  without  a  c)obfobation 
distress  be  subjected  to  the  payment  of  the  second  rate  ?    Surely  ^'^^^' 
the  second  rate  must  be  valid  and  enforceable  against  all  or  none      .  -- —  ^ 

^  aCanirty.  J. 

of  the  ratepayers.  V^hether  an  execution-creditor  under  the 
supposed  circumstances  to  which  I  have  adverted,  or  whether  the 
Lords  of  the  Treasury  under  the  circumstances  of  the  present 
case,  could  have  compelled  the  persons  to  whom  the  money  raised 
by  means  of  the  first  rate  was  repaid  to  refund  it  on  the  ground 
that  it  was  repaid  to  them  under  a  mistake  of  fact,  it  is  unneces- 
sary to  consider.  For  the  reasons  I  have  given,  I  think  a  second 
rate  would  be  illegal. 

Secondly,  I  am  of  opinion  that  the  Lords  Commissioners  were 
bound  to  apply  promptly  for  repayment  of  the  money,  that  they 
failed  to  do  so,  and  that  consequently  they  are  without  remedy. 
A  borough  rate  made  pursuant  to  s.  92  of  the  Municipal  Corpora- 
tions Beform  Act,  1835,  must  be  prospective.  A  rate  in  the 
nature  of  a  boroagh  rate  made  pursuant  to  s.  22  of  the  Corrupt 
Practices  Municipal  Corporations  Act,  1872,  may,  because  it 
must,  be  retrospective ;  nevertheless,  in  my  opinion,  it  must  be 
made  promptly  so  as  to  throw  the  burden  as  near  as  is  reasonably 
possible  upon  those  who  ought  to  bear  it.  Now,  in  the  present 
case,  the  judgment  which  rendered  the  ratepayers  liable  to  pay 
the  376Z.  IBs.  lOd.  was  delivered  on  the  10th  of  March,  1875,  and 
it  was  not  till  the  9th  of  December,  1876,  that  the  Lords  Com- 
missioners made  their  second  certificate  or  order  now  sought  to  be 
enforced,  and  it  was  not  until  the  8th  of  August,  1876,  that  they 
applied  for  a  mandamus.  I  think  they  were  too  late  in  taking 
both  these  steps,  see  Beg.  v.  Wiffon.  (1) 

Thirdly,  I  am  of  opinion  that  the  mandamus  which  has  been 
issued  is  bad  on  the  face  of  it  for  want  of  an  averment  that  the 
prosecutors  applied  in  proper  time,  that  is  in  reasonable  time,  see 
Beg.  V.  Wigan  (2),  in  which  Lord  Coleridge,  then  L.C.J.  of  the 
Common  Pleas,  delivering  the  considered  judgment  of  the  Exche- 
quer Chamber  said,  *^  If  their  not  coming  in  a  reasonable  time 

(1)  Law  Bep.  9  Q.  B.  317,  326,  in  the  Ex.  Cb.,  and  1  App.  GiA.  611. 
(2)  Law  Bep.  9  Q  B.  326. 


M«ni8t7,  J. 
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1882  oanses  the  Commissioners  to  lose  their  right,  their  coming  in  a 
The  Qdeih  reasonable  time  is  a  step  in  their  title  to  the  remedy,  and  whether 
CoBPORATioK  ^^^  ^^^^  ^°^®  ^^  *  reasonable  time  or  not  is  a  question  of  fact, 
OF  MAmsK-  and  this  mandamus  is  bad  for  not  averring  that  they  had  come  in 
a  reasonable  time."  If  such  an  averment  had  been  made  in  the 
present  case  it  would  doubtless  have  been  traversed,  and  the  jary 
would  in  my  opinion  have  been  justified  in  finding  the  issue  in 
favour  of  the  defendants. 

For  these  reasons  I  am  of  opinion  that,  in  point  of  law,  the 
prosecutors  are  not  entitled  to  the  peremptory  mandamus  which 
they  ask  for.  Lastly,  I  am  of  opinion  that  upon  the  facts  found 
the  Gourt  ought,  in  the  exercise  of  its  discretion,  to  refuse  to 
grant  a  peremptory  mandamus. 

Pollock,  B.  The  question  in  this  case  arises  between  the 
parties  upon  facts  found  in  a  special  case  stated  for  the  opinion 
of  this  Court  pursuant  to  an  order  made  by  Mellor,  J.,  at  the  trial 
before  him  in  March,  1879,  of  the  issues  iii  fact  arising  upon  a 
mandamus  granted  upon  the  application  of  the  Lords  of  the 
Treasury,  to  enforce  the  payment  by  the  defendants  of  the  sum  of 
3761  188.  lOd.,  being  the  amount  of  the  remuneration  and  allow- 
ances paid  by  the  prosecutors  as  Commissioners  of  Her  Majesty's 
Treasury  to  the  barrister,  officers,  clerks,  and  shorthand  writers 
employed  under  the  provisions  of  the  Corrupt  Practices  Municipal 
Elections  Act^  1872,  for  the  trial  of  an  election  petition  which 
took  place  in  March,  1875.  The  material  facts,  which  are  con- 
tained in  the  special  case  and  the  appendix  thereto,  are  as 
follows : — 

A  petition  having  been  presented  against  the  return  of  three 
town  councillors  of  the  borough  of  Maidenhead,  it  was  tried  before 
Mr.  Coleman,  the  barrister  duly  appointed  under  the  provisions  of 
the  Corrupt  Practices  Municipal  Elections  Act,  1872,  in  March, 
1875.  The  inquiry  lasted  for  nine  days,  during  which  expenses 
were  properly  incurred  for  providing  accommodation  for  holding 
and  receiving  the  Election  Court,  and  also  for  the  payment  of  the 
barrister,  his  registrar  and  clerk,  a  shorthand  writer,  and  for  fees 
due  to  the  Master  of  the  Court  of  Common  Pleas.  On  the  11th  of 
March,  1875,  the  barrister  made  ^n  order  under  s.  19  of  the  said 
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Act^  directiDgt  hat  the  costs,  charges,  and  expenses  of  the  petition       1882 
and  proceedings  in  Court  by  the  parties  thereto  should  be  paid  by  xha  QauHT 
the  respondents  in  equal  shares.    With  respect,  however,  to  the  oobporatiok 
expenses  of  the  Court,  which  are  provided  for  by  s.  22,  and  which  ^^  Maiden- 

form  the  subject-matter  of  our  decision,  no  order  was  then  made       

by  the  barrister,  although,  as  appears  by  a  letter  subsequently 
written  by  him,  to  which  I  shall  have  occasion  to  refer,  it  was  his 
intention  to  visit  upon  one  of  the  respondents  these  costs,  and 
he  expressed  this  intention  orally  in  giving  judgment  upon  the 
case. 

The  expenses  of  the  Court  being  thus  unprovided  for,  the  Com- 
missioners of  the  Treasury  paid  them  to  the  barrister  and  other 
persons  entitled,  and  by  two  certificates  dated  respectively  the 
2Qd  and  25th  of  August,  1875,  they  certified  to  the  defendant 
Morris,  as  treasurer  of  the  borough  of  Maidenhead,  that  such  pay- 
ments had  been  made,  and  required  htm  as  such  treasurer  to 
repay  to  them  the  amount  thereof  out  of  the  borough  fund  or 
rates.  At  this  time  the  borough  fund  was  overdrawn  to  a  large 
amount^  and  no  property  was  then  or  since  available  to  meet  the 
demand.  On  the  6th  of  August,  1875,  a  borough  rate  at  Hd.  in 
the  pound  was  made  to  meet  the  claim,  and  this  was  collected 
from  persons  liable  to  be  rated  in  the  borough. 

Subsequently  to  this  a  correspondence  took  place  between  the 
Commissioners  of  the  Treasury  and  Mr.  Morris  as  town  clerk, 
whence  it  appears  that  the  attention  of  the  Commissioners  of  the 
Treasury  was  called  to  the  judgment  delivered  by  the  barrister  at 
the  dose  of  the  petition,  which  declared  the  respondent  guilty  of 
personal  bribery,  and  ordered  him  to  pay  the  costs  of  the  inquiry ; 
and  thereupon  the  Commissioners  communicated  widi  the  barrister, 
who,  on  the  27th  of  September,  wrote  in  reply  that  it  had  always 
been  his  intention  to  visit  upt>n  Mr.  Dawson,  the  respondent,  the 
costs  relating  to  and  belonging  to  the  inquiry,  and  that  he  had 
said  80  in  giving  judgment.  On  receipt  of  this  letter,  the  Com- 
missioners withdrew  their  two  orders  upon  the  defendant  for  re- 
payment of  the  sums  which  {hey  had  advanced,  and  instructed 
their  solicitors  to  proceed  against  the  respondent  Dawson  for  the 
amount  Before,  however,  these  proceedings  commenced,  the 
Commissioners  received  from  the  prescribed  ofScer  under  the  Act 
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1882       a  copy  of  an  order  made  by  Mr.   Ooleman,  dated  the  4th  of 
The  Qdbbh   October,  1875,  in  the  following  terms : — 

CoRPOBATioN      <«  Haying  upon  the  hearing  of  the  petition  found  the  respondent, 

HEAD.       William  Dawson,  personally  guilty  of  corrupt  practices  at  the 

Fou^  B.     election,  I  do  order  that  the  said  respondent,  William  Dawson,  do 

pay  to  the  town  clerk  the  expenses  incurred  by  him  for  receiving 

the  Gourt  under  the  provisions  of  the  above-mentioned  Act.'* 

On  the  9th  of  December,  1875,  the  Commissioners  wrote  to  the 
defendant  Morris  calling  his  attention  to  the  fact  that  the  order 
related  solely  to  the  expenses  incurred  by  the  town  clerk  in  re- 
ceiving the  Court  under  s.  20,  and  made  no  mention  of  the  sums 
advanced  by  the  Commissioners  under  s.  22,  and  stating  that  they 
were  advised  that  even  if  it  was  the  intention  of  the  barrister 
that  the  whole  costs  of  the  inquiry  should  be  borne  by  the 
respondent,  it  was  not  then  competent  to  him  to  make  such  an 
order,  inasmuch  as  he  was  functus  officio,  and  that  the  remunera- 
tion and  aUowanoee  under  s.  22,  must  be  borne  by  the  treasurer  of 
the  borough.  In  reply  to  this,  on  the  20th  of  December,  the 
town  clerk  wrote  to  the  Commissioners  stating  that  upon  the 
withdrawal  of  their  first  oider  the  town  council  had  abandoned 
the  rate,  and  had  ordered  the  sums  collected  to  be  returned  to 
the  ratepayers,  which  had  been  done.  On  the  8th  of  June,  1876, 
the  Commissioners  of  the  Treasury  issued  a  fresh  certificate  by 
which  they  required  the  treasurer  of  the  borough  to  repay  out 
of  the  borough  fund  or  rates  within  fourteen  days,  the  sums 
advanced  by  them  for  the  costs  in  question ;  and  this  amount  not 
being  paid  they  applied  to  this  Court  for  a  mandamus  ordering 
the  defendants  to  pay  it  forthwith*  The  defendants  in  their 
return  to  this  mandamus  set  forth  the  above  facts,  and,  issues 
both  in  law  and  £Bct  having  been  joined,  the  case  came  on  for 
trial  before  Mellor,  J. 

At  the  trial  evidence  was  tendered  on  behalf  of  the  defendants 
in  addition  to  the  documents  herein  referred  to,  to  shew  that  the 
barrister  did  in  delivering  judgment  on  the  10th  of  March,  1875, 
orally  order  that  tl^e  expenses  of  receiving  the  Court  and  also  the 
allowances,  remunerations,  and  expenses  to  be  paid  to  the  bar- 
rister for  his  services  in  respect  of  the  trial  of  the  said  petition. 
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and  to  the  officers  and  clerks  and  others  employed  under  the  pro-       ^^^ 
yisions  of  the  Act  should  be  borne  and  paid  by  the  said  William  Ths  Quuk 
Dawson,  and  should  ba  repaid  to  the  said  Lords  Commissioners  cJoBPOHiiTioN 
by  him,  and  not  by  the  defendants.    The  said  evidence  was  ^^^^^' 
objected  to  on  the  part  of  the  prosecution,  but  was  admitted  by       — - 
the  learned  judge  subject  to  such  objection.    Oral  evidence  was 
thereupon  given  both  by  the  prosecutors  and  by  the  defendants. 
The  question  of  the    admissibility  of  this  oral  evidence  was 
reserved  for  the  opinion  of  this  Court. 

On  behalf  of  the  defendants,  it  was  further  sought  to  put  in  as 
evidence  a  letter  written  by  Mr.  Coleman  to  the  Commissioners. 
On  objection  being  made  by  the  prosecution  to  the  reception  of 
the  same,  the  learned  judge  ruled  that  it  was  inadmissible,  and 
it  was  accordingly  eicduded.  The  letter  was,  however,  inserted 
by  consent  in  the  special  case,  but  subject  to  the  question  of  its 
admissibility,  and  if  admissible  for  any  purpose  it  is  to  be  among 
the  facts  submitted  to  the  consideration  of  this  Court  It  is  as 
follows : — 

^  Bedcar,  Yorkshire, 

«  September  27,  1875. 

''  Sir, — ^I  have  the  honour  to  acknowledge  the  receipt  of  your 

letter  14,422*    It  was  always  my  intention  to  visit  upon  Mr. 

Dawson,  the  costs  relating  and  belonging  to  the  inquiry.    I  said 

so  in  giving  judgment. 

*'  Dawson  was  proved  to  have  been  guilty  to  my  satisfaction  of 

personal  bribery,  and  I  thought  the  ratepayers  of  Maidenhead 

ought  not  to  be  asked  to  pay  the  expenses  of  an  inquiry  brought 

about  by  reason  of  his  having  done  so. 

*'  Mr.  Lush,  my  registrar,  is  now  in  London,  and  will  take  any 

farther  steps,  if  any,  which  may  be  required  in  the  matter, 

^  I  have  the  honour  to  remain.  Sir, 

''Your  most  obedient  servant, 

**  Charles  J.  Coleman. 
«  William  Law,  Esq.*' 

At  the  conclusion  of  the  trial,  the  learned  judge  left  the  follow- 
ing  question  to  the  jury: — 

"  Was  there  a  direction  that  those  oosts  which  are  included  in 
and  are  incident  to  the  inquiry,  namely,  the  remuneration,  costs 
Vou  VIIL  2  B  2 
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1883       of  the  judge,  officerg,  and  80  on,  as  well  as  the  ^town  clerk's  costs, 
XasQun/  should  be  paid  by  Mr.  Dawson  ?" 

V. 

Ooi^KATioN      To  this  question  the  jury  returned  answer  as  follows : — 

*^-  "  The  jury  is  of  opinion  that  there  is  suflScient  evidence  that 

Pollock.  B.     jjfr,  Coleman  did  order  the  whole  of  the  costs  to  be  paid  by  Mr. 
Dawson,  and  not  by  the  borough  of  Maidenhead." 

The  learned  judge,  however,  directed  that  a  verdict  should  be 
entered  for  the  Crown  for  damages  3767.  ISs.  lOd.  and  40&  costs, 
subject  to  the  opinion  of  the  Court  upon  a  special  case,  it  being 
agreed  that  the  Court  should  give  judgment,  upon  the  demurrers 
raised  on  the  pleadings  as  well  as  on  the  special  case. 

These  being  the  facts  before  us,  the  substantial  question  for  our 
determination  is,  whether  the  plaintiffs,  who  as  Commissioners  of 
the  Treasury,  have  paid  the  sum  in  question  as  expenses  of  the 
barrister's  court,  are  now  entitled  to  daim  repayment  thereof  by 
the  defendants  and  to  a  mandamus  requiring  them  to  levy  the 
amount  by  a  borough  rate  ?  In  my  judgment  they  are  so  entitled, 
and,  moreover,  I  see  nothing  which  ought  to  prevent  the  Court  in 
the  exercise  of  its  discretion  making  an  order  for  the  mandamus. 

As  some  confusion  or  misapprehension  appears  to  have  arisen 
during  the  proceedings  with  reference  to  the  nature  of  these 
particular  expenses,  it  may  be  convenient  to  state  shortly  how 
the  question  of  costs  and  expenses  is  dealt  with  by  the  Corrupt 
Practices  (Municipal  Elections)  Act,  1872. 

Under  this  Act  three  classes  of  costs  are  contemplated,  namely : 
].  The  costs  of  the  petition  and  proceedings  consequent  thereon, 
which  may  be  called  the  costs  inter  partes.  These  are  dealt  with 
by  s.  19,  which  provides  that  they  shall  be  defrayed  by  the 
parties  to  the  petition  in  such  manner  and  in  such  proportions  as 
the  Court  by  which  the  petition  is  tried  may  determine.  2.  The 
expenses  of  the  reception  and  holding  of  the  Court  upon  the  trial 
of  a  petition.  These  are  dealt  with  by  s.  20,  and  are  to  be  paid 
by  the  treasurer  of  the  borough  out  of  the  borough  fund  or  rate. 
3.  The  remuneration  and  allowances  to  be  paid  to  the  barrister 
and  to  any  officers,  clerks,  or  shorthand  writers  employed  under 
the  provisions  of  the  Act.  These  are  to  be  paid  by  the  Commis- 
sioners of  the  Treasury,  and  are  to  be  repaid  to  them  on  their 
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certificate  by  tbe  treasnrer  of  the  borough  to  which  the  petition        1882 
relates  out  of  the  borough  fund  or  rate.    This  section,  howeyer,  TBiQumf 
contains  a  provision  that  the  Court,  at  its  discretion,  may  order  ooBPOBiiTioH' 
that  the  whole  or  any  part  of  such  remuneration  and  allowances,  ^  Haidkn-' 
or  the  whole  or  part  of  the  expenses  incurred  by  the  town  clerk        — 
for  receiying  the  Court,  shall  be  repaid  to  the  conunissioners  or  to 
the  town  clerk,  under  certain  circumstances,  by  the  petitioner  or 
by  the  respondent,  and  that  any  order  so  made  for  the  repayment 
of  any  sum  by  a  petitioner  or  respondent  may  be  enforced  in  the 
same  way  as  an  order  for  payment  of  costs. 

The  expenses  with  which  we  have  to  do  in  the  present  case  are 
these  IsBi,  which  are  payable  under  s.  22 ;  and  the  contention  of 
the  plaintifib  is,  that  they  having  paid  them  under  the  provisions 
of  this  section,  and  no  order  having  been  made  by  the  Court  for 
the  repayment  by  either  the  petitioner  or  the  respondent  to  the 
plaintiffi,  under  those  provisions,  they,  the  plaintiffs,  are  entitled 
to  be  repaid  by  the  defendant  as  treasurer  of  the  borough,  out  of 
the  borough  fund  or  rata  On  the  part  of  the  defendants  it  was 
contended  that  the  verbal  expression  of  opinion  by  the  barrister 
at  the  hearing  of  the  petition  must  be  taken  to  amount  to  an 
order  within  the  meaning  of  s.  22 ;  or,  failing  this,  that  the  order 
made  by  the  barrister  on  the  4th  of  October,  1875,  was  a  valid 
order  upon  the  respondent^  and  therefore  that  he,  and  not  the  de- 
fendants, was  liable  to  the  plaintiffs.  As  to  the  first  of  these  two 
questions,  the  defendants  are  entitled  to  the  benefit  of  the  answer 
given  by  the  jury  at  the  trial,  that  there  was  sufficient  evidence 
that  the  barrister  did  order  the  whole  costs  to  be  paid  by  Mr. 
Dawson.  This  finding,  however,  must  be  taken,  subject  to  the 
fiEtcts  which  are  now  before  us,  as  stated  in  the  special  case,  and  it 
does  not  appear  to  me  to  amount  to  more  than  a  finding  that  the 
barrister,  as  stated  in  his  letter  of  the  27th  of  September,  1875, 
had  the  intention  to  visit  upon  Mr.  Dawson  the  costs  in  question, 
and  that  he  said  so  in  giving  judgment,  and  we  have  it  as  a  fact 
that  on  the  11th  of  March,  at  the  close  of  the  inquiry,  the 
barrister  did  make  an  order  in  writing  under  s.  19,  directing  that 
the  costs  of  the  petition  and  proceedings,  which  I  have  called  the 
costs  inter  partes,  should  be  paid  by  the  respondent,  but  wholly 
omitting  to  deal  with  the  expenses  provided  for  by  s.  22.    Upon 
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1882  reference  to  s.  14  of  the  Municipal  Act  of  1872,  snba  5,  it  will  be 
TheQuun  found  that  the  election  court,  for  the  trial  of  petitions  under  that 
OoBPOBATioK  -^^^^  ^^  ^'^  *^®  powers  and  privileges  which  a  judge  may  have 
OF  Maidek-  on  the  trial  of  an  election  petition  nnder  the  provisions  of  the 

'       Parliamentary  Elections  Act,  1868 ;  and,  by  s.  29  of  this  Act, 

'  '  the  judge  on  the  trial  of  an  election  petition  has  the  same  powers, 
jurisdiction,  and  authority  as  a  judge  of  one  of  the  superior  Courts, 
and  as  a  judge  of  assize  and  nisi  prius,  and  the  Court  held  by  him. 
shall  be  a  court  of  record.  Under  these  circumstances,  it  seems 
to  me  clear  that  the  court  of  a  barrister  appointed  to  try  a 
municipal  election  petition  is  a  court  of  record,  and  this  being  so, 
the  acts  of  the  Court  can  only  be  proved  by  record.  If  any 
authorities  are  needed  for  this  latter  proposition,  they  will  be 
found  in  the  cases  of  Ex  parte  Fernandez  (1),  and  Kemp  v. 
Neville.  (2)  In  looking,  therefore,  to  see  what  was  the  order 
made  by  the  Court  at  the  time  of  the  trial,  the  matter  must  be 
governed  not  by  what  he  intended  or  said,  but  by  the  written 
order  actually  made,  and  whidi  clearly  did  not  include  the  costs 
in  question. 

The  defendants,  however,  next  contended  that  even  if  it  were 
admitted  that  no  sufficient  order  was  made  by  the  barrister  at  the 
hearing  of  the  petition,  the  order  made  by  him  subsequently, 
upon  the  4th  of  October,  was  a  valid  and  a  sufficient  order ;  or, 
that  if  this  be  not  so,  that  the  letter  written  by  the  barrister 
upon  the  27th  of  September,  1875,  must  be  taken  to  be  a 
sufficient  expression  of  his  intention  to  visit  upon  Mr.  Dawson, 
the  respondent,  the  costs  relating  and  belonging  to  the  inquiry, 
to  enable  this  Court  to  amend  the  record  of  what  passed  at  the 
hearing  of  the  petition.  As  to  the  first  of  these  contentions,  I 
think  it  is  sufficient  to  say  that  the  order  dated  the  4th  of  October, 
1875,  in  no  way  deals,  or  professes  to  deal,  with  the  costs  incurred 
under  s.  22,  which  alone  are  in  question  in  this  case.  The  costs 
with  which  it  does  profess  to  deal  are  the  expenses  incurred  by 
the  town  derk  for  receiving  the  Court,  which  are  provided  for  by 
s.  20.  So  far  from  assisting  the  defendants,  this  later  order  has 
a  contrary  effect.    By  a  clear  expression  of  opinion  confined  to 

(1)  10  0.  B.  (N.S.)  8 ;  30  L.  J.  (C.P.)  (2)  10  C.  B.  (N.S.)  623 ;  31  L.  J. 

321.  (C.P.)  158. 
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the  expenses  for  receiving  the  Gonrt  under  s.  20,  it  excludes  the       1832 
idea  that  the  barrister  intended  to  make  any  order  dealing  with  Tme  Qn»«i^ 
the  costs  of  remuneration  to  himself,  the  officers,  and  shorthand  /.     ^' 
writer  under  s.  22.  of  Maidbn- 


With  regard  to  the  second  contention,  there  is  no  doubt  but 


UKAD. 


that  a  mistake  made  by  the  clerk  or  officer  of  a  court  in  entering  ^^^^ 
a  verdict  or  judgment  may  be  amended  from  the  judge's  notes. 
The  older  authorities  are  referred  to  in  Com.  Dig.  Amendment 
P.,  and  in  Marianski  v.  Cairns  (I),  where  the  finding  of  issues  at 
a  trial  had  been  entered  imperfectly  and  the  House  sent  the  case 
back  to  have  the  verdict  entered  according  to  the  substance  of  the 
finding  with  the  assistance  of  the  judge,  who  would  be  guided  by 
his  notes.  It  is  to  be  observed,  however,  that  this  course  was  so 
adopted  expressly  upon  the  ground  that  what  occurred  amounted 
to  a  mere  mis-entry  of  the  veidict. 

In  the  present  case  the  written  order  made  at  the  trial  was 
signed  by  the  barrister  himself.  This  does  not  include  the 
expenses  in  question,  although  it  does  include  other  costs,  namely, 
those  inter  partes.  Subsequently,  on  the  4th  of  October,  the 
barrister  made  another  order  as  to  costs  under  s.  20.  He  has 
never  made  any  order  as  to  costs  under  s.  22,  nor  does  it  appear 
that  any  application  has  been  made  to  him  at  any  time  to  amend 
or  Tary  either  of  these  two  oiders,  but  it  is  contended  that  we 
ought  now  to  do  so  by  reason  of  the  barrister  having  on  the  27th 
of  September,  between  the  date  of  the  two  orders,  written  a  letter 
to  the  Commissioners  of  the  Treasury  wherein  he  uses  these  very 
general  words,  '^It  was  always  my  intention  to  visit  upon  Mr. 
Dawson  the  costs  relating  and  belonging  to  the  inquiry.  I  said  so 
in  giving  judgment" 

For  us  to  amend  by  this  mere  expression  of  intention,  which  is 
contrary  to  the  two  written  orders  signed  by  the  barrister,  appears 
to  me  to  be  not  only  without  precedent,  but  it  goes  to  destroy  the 
yery  wholesome  rule  that  the  judgments  and  proceedings  of  a 
court  of  record  must  be  proved  by  the  record.  For  a  judge  to 
amend  his  own  record,  or  for  a  Court  before  which  that  record 
comes  to  amend  it  so  as  to  be  in  accordance  with  the  judge's 
notes,  is  reasonable  and  intelligible,  but  for  another  Court  to 
(1)  1  Macq.  H.  L.,  Sc.  212,  766. 
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1882        amend  a  record  upon    the  suggestion  of  a  judge's  intention, 

Thb  Qumms  expressed  by  a  mere  letter,  which  is  not  written  in  consequence 

OosroinTsos  ^^  <^  application  made  by  "one  of  the  parties  to  the  proceeding, 

^'  S^"'    ^^^  indeed  written  to  either  of  the  parties,  or  those  who  represent 

—       them,  would  lead  to  consequences  tending  to  produce  the  greatest 

uncertainty  and  inconvenience. 

It  was  further  contended  by  the  defendants  that  the  two  cer- 
tificates made  by  the  prosecutors,  and  dated  respectively  the  2nd 
and  25th  of  August,  1875,  having  been  cancelled  and  the  money 
collected  under  the  rate  made  for  the  repayment  of  the  sums 
mentioned  in  those  two  certificates  having  been  repaid  to  the 
ratepayers,  the  prosecutors  had  no  authority  to  make  the  second 
certificate  dated  the  9th  of  September,  1875,  requiring  the 
defendant,  William  Morris,  to  pay  the  amount  out  of  the  borough 
fund ;  and  further,  that  such  second  order  would  be  bad,  because 
it  would  make  the  rate  levied  under  it  retrospective,  and  would 
have  the  efiTect  pf  visiting  upon  the  ratepayers  who  existed  at  the 
date  of  the  second  order  a  payment  which  ought  to  have  fallen 
upon  those  who  were  ratepayers  at  the  date  of  the  first  certificate. 
These  objections  were  presented  to  us,  first,  as  matters  of  strict 
law,  and,  secondly,  as  appeals  to  that  discretion  which  we  are 
entitled  to  exercise  in  considering  whether  we  onght  to  allow  the 
mandamus  which  is  asked  for  to  go. 

It  might  well  be  doubted  whether  this  discretion  ought  to  be 
exercised  at  this  stage  of  the  proceedings,  and  whether,  in  accord- 
ance with  the  true  practice  of  the  Court,  this  point  ought  not  to 
have  been  taken  when  the  rule  nisi  for  the  mandamus  was  moved. 
Our  attention,  however,  was  called  during  the  argument  to  what 
passed  upon  that  occasion,  and  this  satisfied  me  that  when  the 
rule  was  granted  it  was  intended  by  the  Court,  and  so  expressed 
by  the  Judges,  that  the  question  of  discretion,  as  well  as  the 
question  of  legal  right,  should  be  open  to  the  defendants  upon  the 
final  argument 

It  appears  to  me,  however,  that  neither  of  these  points  assist 
the  defendants.  With  regard  to  the  latter  point,  namely,  the 
illegality  or  injustice  of  giving  effect  to  a  retrospective  rate,  there 
is  no  doubt  that  where  a  rate  is  made  under  the  provisions  con- 
tained in  s.  92  of  the  Municipal  Corporation  Act,  5  &  6  Will  4, 
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c.  76y  it  ought  Dot  to  be  retrospectiye.    This  resnlt,  howeTer,       1882 
has  been  arrived  at  upon  the  consideration  of  the  particular  Tii»Qn— » 
language  of  that  section,  which  contains  words  which  are  in  q^^^^ 
their  nature  prospective  only,  as  will  be  seen   by  reference  ovMaiden- 

to  the  case  of  Woods  y.  Beed.  (1)     With  respect  to  a  borough       ' 

rate  made  for  the  purpose  of  complying  with  the  provisions  of 
ss.  20  and  22  of  the  Municipal  Act  of  1872,  by  providing  for  the 
costs  of  receiving  the  Election  Ciourt  and  repaying  to  the  Gom- 
missioners  of  the  Treasury  what  has  been  paid  by  them  to  the 
barrister,  oflScers,  clerks,  and  shorthand  writers,  it  is  obvious  that 
the  rate  made  in  such  a  case  must  be  retrospective.  No  such 
rate  could  be  made  until  the  expenses  had  been  incurred ;  nor 
would  it  be  possible,  even  if  the  statute  permitted  such  a  course, 
to  contemplate  beforehand  what  would  be  the  amount  of  such 
expenses,  or  indeed  that  they  ever  would  be  incurred  at  all. 

With  reference  to  the  objection  that  the  plaintiffs  having  once 
made  their  first  certificate  were  f  nncti  oflScio,  and  therefore  had  no 
power  to  make  a  second,  I  think  the  argument  might  possibly  be 
met  by  saying  that  the  prosecutors  having  made  their  first  certifi- 
cate were  then  functi  officio,  and  had  no  power  to  cancel  it»  in 
which  case  the  first  certificate  would  stand  good,  and  the  second 
would  be  of  no  effect.  I  should  prefer,  myself,  however,  to  base 
my  judgment  upon  a  broader  ground,  and  to  say  that  the  act 
of  giving  this  certificate  is  a  ministerial  and  not  a  judicial  act, 
and  therefore  that  no  question  of  estoppel  can  arise,  and  that 
if  any  misapprehension  arose  whereby  the  prosecutors  were  misled 
either  in  giving  or  in  cancelling  the  first  certificate,  it  was  not 
only  open  to  them  to  make  the  second  certificate,  but  they  were 
bound  to  do  so  in  order  to  carry  out  what  is  their  duty  under  the 
provisions  of  the  statute.  For  the  same  reasons,  I  am  at  a  loss  to 
see  why  any  discretion  possessed  by  the  Court  should  be  exer- 
cised in  favour  of  the  defendants.  The  matter  seems  to  me  to 
stand  thus.  The  expenses  in  question  must  have  been  and  were 
properly  incurred;  when  incurred,  they  are  to  be  paid,  and  have 
been  paid  by  the  prosecutors,  and  s.  22  of  the  statute  contains  a 
provision  in  the  clearest  language  that  they  should  be  repaid  by 

(1)  2  M.  &  W.  777. 
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1882       the  defendants.    The  same  section,  howeyer,  provides  that  the 

TBsQmna  Oourt  may  order  that  they  are  to  be  repaid  to  the  prosecutors  by 

CoBPOTATioH  ^®  petitioner  or  respondent.    The  onus  of  proving  such  an 

or  Maiden-  order  rests  on  the  defendants,  and  they  having  failed  to  produce 

—       or  prove  any  such  order,  they  are  not  in  my  judgment  entitled 

*  ^     '     to  any  relief  at  our  hands. 

To  give  effect  to  this  argument,  would  produce  this  result^ 
that  no  valid  order  having  been  made  by  the  barrister  upon  the 
respondent,  the  prosecutors  could  not  obtain  repayment  from  him, 
and  therefore  the  amount  which  they  have  properly  paid  would 
fall  upon  the  public  funds,  a  state  of  things  which  clearly  was 
never  contemplated  under  any  circumstances.  I  think,  therefore, 
that  our  judgment  should  be  for  the  prosecutors,  and  that  the 
verdict  entered  for  the  Crown  at  the  trial  should  stand  for  the 
full  amount,  and  that  a  peremptory  mandamus  should  issue  to 
compel  the  defendant  Morris  to  repay  this  amount  after  he  has 
received  it  from  a  borough  rate ;  and  to  compel  the  mayor,  bridge 
masters,  and  burgesses^  and  the  town  council  of  the  borough  of 
Maidenhead  to  take  steps  to  cause  the  said  sum  to  be  collected 
by  means  of  a  borough  rate* 

Judgment  for  the  proseeutors  for  3761 18a.  lOd.,  and 
for  a  peremptory  mandamus. 

Solicitors  for  prosecutors :  Bare  dt  Fell. 
Solicitor  for  defendants :  Mander. 
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WIGSELL  AND  OTHERS  v.  THE  CORPORATION  OF  THE  SCHOOL  1882 

FOR  THE  INDIGENT  BLIND.  •'«»»•  2^- 


Bamaga — Breach  of  Contixtei — Coit  of  Performance  not  t?ie  Measure  of 

The  grantees  of  certain  land  bad  covenanted  with  the  grantor,  since  deceased, 
that  the  land,  except  as  to  the  entrance  to  be  made  by  them  towards  an  intended 
new  road,  should  be  and  be  kept  enclosed  on  all  the  sides  abutting  on  the  land  of 
the  grantor  with  a  brick  wall  seven  feet  high.  The  grantees  not  having  erected 
a  wall  in  pursuance  of  the  covenant,  an  action  was  brought  against  them  by  the 
execators  and  devisees  of  the  grantor  for  damages  for  the  breach  of  covenant. 

It  appeared  that,  in  the  events  that  had  happened,  the  value  of  the  adjoining 
land  of  the  plaintiffs  was  not  decreased  by  the  non-erection  of  the  wall  to  anything 
like  the  amount  which  it  would  have  cost  to  build  the  wall : — 

EeHdf  that,  the  true  measure  of  damages  being  the  pecuniary  amount  of  the 
difference  between  the  position  of  the  plaintiffs  npon  the  breach  of  contract  and 
what  it  would  have  been  if  the  contract  had  been  performed,  under  the  ciroum- 
stances  of  the  case  the  amount  that  it  would  cost  to  build  the  wall  was  not  the 
correct  measure  of  the  damages. 

BuLE  to  set  aside  the  verdict  of  a  jnry  on  a  writ  of  ioqniry  as  to 
the  amount  of  damages  in  the  action.  The  facts  of  the  case  suffi- 
ciently appear  from  the  judgment. 

Dec.  15.  Wills,  Q.C.,  and  F.  Turner,  for  the  plaintiffs,  shewed 
cause.  It  is  not  necessary  to  contend  that  the  cost  of  erecting  the 
wall  is  the  absolute  test  of  the  damages,  and  the  assessment  of 
damages  may  be  supported  without  going  to  that  length.  There 
was  evidence  to  shew  that  the  plaintiffs  could  not  exercise  their 
right  of  pre-emption  by  reason  of  the  absence  of  the  wall,  and 
that  the  damage  sustained  in  consequence  was  equal  in  value 
to  the  amount  that  would  have  been  expended  in  building  the 
wall.  But,  however  this  may  be,  the  cost  of  erecting  the  wall 
must  be  an  elemoit  for  the  jury  to  consider  in  estimating  the 
amount  of  the  damages,  though,  perhaps,  not  per  se  a  conclusive 
and  absolute  test,  and  therefore  the  undersheriff  was  right  in  not 
withdrawing  that  matter  from  the  jury.  It  is  to  be  observed  that 
the  jury  did  not  give  the  amount  which  it  was  proved  that  the 
wall  would  have  cost.  It  cannot  be  taken  therefore  that  they 
acted  on  the  evidence  of  the  cost  of  the  wall,  or,  at  any  rate  that 
they  acted  on  that  evidence  alone  and  made  that  the  sole  test. 
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1882       Secondly,  even  assuming  that  they  did  make  the  cost  of  the  wall 
WiofixLi.     the  measure  of  damages,  the  authorities  are  in  favour  of  the  view 
School  iob  ^**  *^®  *®^*  *^^  adopted  is  the  correct  one. 
^uSd"        [The  authorities  they  cited  are  referred  to  in  the  judgment.] 

Orump^  for  the  defendants,  supported  the  rule.  The  cost  of  the 
erection  of  the  wall  cannot  be  the  true  measure  of  damages.  The 
measure  of  damages  is  what  the  plaintiffs  have  lost  pecuniarily 
by  the  nonperformance  of  the  contract.  Equity  in  certain  cir- 
cumstances, and  where  damages  are  no  adequate  remedy,  will 
compel  specific  performance,  but  in  an  action  for  damages  in 
which  pecuniary  compensation  is  the  remedy  sought,  the  measure 
of  the  damages  must  be  the  difference  pecuniarily  estimated 
between  what  the  plaintiff's  position  would  have  been  if  the  con- 
tract had  been  fulfilled  and  his  existing  position.  Of  this  the 
cost  of  the  wall  cannot  in  the  present  case  be  a  test  In  some 
cases  it  may  be  that  the  two  tests  will  coincide,  and  then  possibly 
it  may  be  unobjectionable  to  make  the  amount  which  it  would 
have  cost  to  execute  the  contract  the  test    That  is  not  so  in  the 

present  case. 

Our.  adv.  vulL 

Jan.  26.  The  judgment  of  the  Court  (Field  and  Cave,  JJ.), 
was  delivered  by 

Field,  J.  This  was  a  rule  obtained  by  Mr.  Crump,  on  the 
part  of  the  defendants,  calling  upon  the  plaintiflb  to  shew 
cause  why  the  assessment  by  a  jury  of  the  sum  of  7502.  as 
damages  under  a  writ  of  inquiry  should  not  be  set  aside  and  a 
new  inquiry  had.  • 

Mr.  Crump  origmally  moved  in  this  division  for  a  rule  on  the 
ground  of  misdirection  as  well  as  of  excessive  damages,  but  the 
Court  refused  the  rule  on  the  former  ground,  apparently  enters 
taining  the  view  that  in  the  question  of  damages  (upon  which 
they  granted  the  rule  which  came  on  before  us)  was  also  involved 
the  question  of  misdirection.  Upon  this  refusal,  Mr.  Crump 
moved  in  the  Court  of  Appeal  for  a  rule  upon  this  ground  also, 
and  the  Court  granted  it,  but  postponed  the  argument  until  the 
rule  in  this  Division  had  been  decided,  so  that  the  Appeal  Court 
might  have  both  rules  before  it  in  the  event  of  an  appeal,  and 
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the  matter  stood  in  this  position  when  the  rule  nisi  in  this  division       ^^^ 
came  on  for  argument  Wuwkll 

It  appeared,  howeyer,  to  us  to  be  not  free  from  di£Bcalty  to  be  sohool  iob 
called  upon  to  decide  whether  the  damages  were  excessiye,  unless  ^^^^ 
the  direction  under  which  they  were  assessed  was  also  before  us 
so  as  to  enable  us  to  say  whether  it  was  right,  or,  if  not,  what  it 
oaght  to  have  been.  We  thought  it  possible  that  the  vice,  if 
any,  might  be  in  the  direction  and  not  in  the  amount  of  damages, 
which  might  be  correct,  assuming  the  direction  to  be  correct, 
and  upon  our  suggestion  therefore  the  rule  to  shew  cause  in 
this  division  was  amended  so  as  to  include  both  grounds,  and 
upon  that  footing  the  case  was  argued.  It  is  one  of  a  somewhat 
unusual  character,  and  involves  questions  as  to  thp  principle  upon 
which  damages  ought  to  be  assessed,  few  questions  upon  which 
point  are  free  from  difficulty. 

The  action  was  brought  by  the  executors  and  devisees  in  trust 
and  the  parties  beneficially  interested  under  the  will  of  CoL 
Wigsell,  for  the  breach  of  a  covenant  entered  into  by  the 
defendants  with  him  in  a  conveyance  to  them  of  twelve  acres 
of  land,  dated  the  7th  of  February,  1872.  The  land  thus  con- 
veyed was  nearly  triangular  in  shape.  Its  eastern  side  abutted 
on  a  public  road  until  it  reached  the  apex  of  the  triangle ;  its 
western  side  adjoined  other  property  of  CoL  Wigsell,  and  along 
this  western  side  a  new  road  was  intended  to  be  made,  giving 
to  the  conveyed  property  an  access  to  the  nearest  station  of 
the  Brighton  Bailway ;  and  the  base  of  the  triangle  ran  along 
a  strip  of  ground  belonging  to  Col.  Wigsell  extending  up  to  the 
railway.  The  estate  of  Col.  Wigsell  (which  thus  surrounded  the 
whole  plot)  was  a  very  extensive  one,  althongh  not  more  than 
about  twenty  acres  of  it  (if  any)  admittedly  could  be  injuriously 
a£fected  by  the  breach  of  covenant  complained  of. 

The  pnrchase-money  was  2576J.,  equal  to  nearly  215Z.  an  acre, 
and  the  deed  contained  the  following  proviso  and  covenant  upon 
which  the  whole  question  argued  turned : — 

Ist  A  proviso  that  if  the  defendants  should  not  require  the 
land  for  a  blind  school  or  asylum,  and  should  within  ten  years, 
after  the  11th  of  August,  1871,  desire  to  sell  the  whole  or  any 
part  which  they  should  not  so  require,  CoL  Wigsell,  his  heirs  or 
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1882        assigns,  should  have  a  right  of  pre-emption  of  the  land  at  2063Z.  1 1$. 
WiGSELL     for  the  whole,  or  1662. 13«.  4d.  per  acre  for  any  less  quantity. 
SoHooL  TOB       ^^^^  ^  covenant  by  the  defendants  that  the  land,  except  as  to 

iRDiGENT    the  entrance  to  be  made  by  them  towards  the  intended  new  road 
Blind.  ^ 

to  the  railway  station,  **  should  be  and  be  kept  enclosed  on  all  the 

sides  abutting  on  the  land  belonging  to  Col.  Wigsell  with  a  brick 

wall  or  iron  railing  seven  feet  high.** 

It  was  for  the  breach  by  the  defendants  of  this  covenant,  im 
never  having  enclosed  their  land  with  a  wall  or  railing;  that  the 
action  was  brought 

The  circumstances  imder  which  the  defendants  committed  this 
breach  of  covenant  were  as  follows  :^- 

In  1878  they  decided  not  to  use  the  land  or  any  part  of  it  by 
building  their  projected  asylum,  and  they  acted  upon  the  proviso 
for  pre-emption  by  offering  the  estate  to  Col.  Wigsell's  executors 
in  its  then  condition,  i.e.  of  course  without  any  enclosure  by  wall 
or  railing,  but  the  executors  declined  to  buy  back,  alleging  the 
non-existence  of  the  enclosure  as  their  reason,  and  also  required 
the  defendants  to  make  the  enclosure  of  the  land  in  one  or  other 
of  the  prescribed  modes;  but  this  the  defendants  refused  to  do, 
contending  that,  as  they  had  determined  not  to  use  the  land 
for  an  asylum,  their  obligation  to  enclose  it  did  not  arise,  the 
covenant,  as  they  alleged,  being  dependent  on  such  use  of  the 
land. 

Thereupon  the  action  was  brought,  and  the  defendants  having 
alternatively  paid  40a.  into  court  by  way  of  damages,  a  special  case 
was  stated  by  consent 

In  this  case  the  plaintiffs  claimed  the  right  to  recover 
damages,  and  that  the  measure  of  such  damages  was  the  sum 
it  would  cost  to  erect  the  wall  or  fence,  and  one  of  the  questions 
stated  for  the  opinion  of  the  Court  in  the  case  was,  *'  Whether  the 
plaintiffs  were  entitled  to  such  damages,  and  if  not,  upon  what 
principle  the  damages  should  be  assessed." 

Upon  the  argument  of  the  case  before  Eelly,  C.B.,  and 
Huddleston,  B.,  the  Court  held  that  the  covenant  to  enclose  was 
an  independent  one,  and  that  a  breach  had  been  committed  for 
which  the  defendants  were  liable  in  the  action,  and,  inasmuch  as 
by  the  form  of  the  alternative  stated  in  the  case,  the  plaintiffs  in 
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that  event  became  entitled  to  judgment,  the  Court  gave  it  to       1882 
them  and  declined  to  give  any  judgment  upon  the  question  of     wiosell 
damages.   The  Lord  Chief  Baron,  indeed,  expressed  a  very  decided   gcHooi.  por 
opinion  that  the  damages  in  point  of  principle  would  be  the    Ii^iobnt 
amount  which  it  would  cost  to  erect  the  wall;    but   Baron 
Huddleston  confined  his  judgment  to  the   point   of   liability, 
although  he  indicated  a  direction  to  the  jury  which,  as  he  said, 
was  in  very  vague  terms,  but  was  based  upon  the  deterioration 
of  the  interest  of  the  plaintiffs,  under  which,  he  said,  it  might 
be  that  a  jury  might  arrive  at  the  conclusion  that  the  amount 
of  damages  might  be  the  value  of  the  wall,  upon  which,  however, 
he  said  nothing. 

The  plaintiffs,  having  thus  obtained  judgment,  issued  a  writ  of 
inquiry  to  assess  the  damages.  Upon  the  execution  of  the  writ 
of  inquiry,  Mr.  Wills,  for  the  plaintiffs,  claimed  his  damages  under 
three  alternative  heads. 

1st.  The  sum  which  the  wall  or  fence  would  cost. 

2ndly.  The  damage  resulting  from  the  non-exercise  of  the 
option  to  buy  back,  which  he  said  was  due  to  the  absence  of  the 
fence;  and 

Srdly.  Damage  to  the  adjoining  or  neighbouring  twenty  acres. 

Upon  the  first  head  he  gave  evidence,  which  was  undisputed,  to 
the  effect  that  the  cost  of  the  wall  with  necessary  piers  would  be 
from  11497.  to  11997.  He  also  gave  evidence  of  the.  cost  of  the 
alternative  iron  railing  which  his  witnesses  put  at,  without  a 
dwarf  wall,  3013Z.,  and  if  erected  upon  a  dwarf  wall  two  feet 
high,  19807.,  including  cost  of  wall.  Mr.  Wills  did  not  however 
claim  damages  upon  the  alternative  of  the  iron  railing  as  he 
properly  assumed  against  himself  the  least  expensive  mode  in 
which  the  defendants  could  have  performed  the  covenant.  Upon 
the  first  head  of  damage  the  undersheriff  directed  the  jury 
thus: — ^'^The  plaintiffs  say  it  would  cost  lOOOZ.  to  build  a  wall, 
the  covenant  is  that  they  shall  build  a  wall  or  put  an  iron 
railing  20007.  more  expensive,"  but  <'  you  are  to  say  what  damages 
they  are  to  receive  for  the  non-fulfilment  of  that  covenant,"  and 
tiiat  was  all  he  said. 

In  support  of  the  second  head  of  damage  Mr.  Wills  called  one 
of  the  executors  and  devisees  in  trust,  who  stated  that  the  trustees 
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1882        in  declining  to  buy  were  influenced  by  the  fact  that  the  wall  was 

Wzonui     not  bnilt,  their  opinion  being  that  the  land  in  its  then  state  was 

BOHOGS.VOB  somewhat  of  a  speculative  bargain,  whioh,  as  trustees,  it  was 

^^'     hardly  worth  their  while  to  undertake,  but  that  "if  the  wall 

had  been  built  they  should  have  no  hesitation  about  it."    This 

gentlemau,  and  also  the  plaintiffs'  other  witnesses,  stated  that, 

by  the  necessary  loss  of  the  exercise  of  this  option  to  have  the 

land  back  with  the  wall  built  upon  it,  they  had  sustained  damage 

to  the  amount  which  would  be  expended  in  building  the  wall. 

The  undersheriff,  in  his  direction  to  the  jury  upon  this  head, 

told  them  that  the  question  "  for  them  was,  have  the  plamtiffs 

sustained  any  damage  by  reason  of  the  wall  not  being  built  so 

that  they  have  not  had  the  full  advantage  which  they  might 

have  of  repurchasing  the  land." 

The  third  head  of  damage  was  not  disputed  by  the  defendants  in 
principle.  As  to  the  extent  of  it,  however,  a  great  body  of  evidence 
was  gone  into  on  one  side  and  the  other,  the  plaintiffs'  witnesses 
alleging  that  the  damage  amounted,  according  to  one  witness,  to 
50Z.,  and,  according  to  another,  nearly  lOOZ.  per  acre,  i.e.,  10002. 
or  20007.  as  the  case  may  be ;  the  defendants'  witnesses,  on  the 
contrary,  alleging  that  the  existence  of  a  blank  brick  wall 
seven  feet  high  enclosing  twelve  acres  of  land  surrounded  by 
undeveloped  building  laud  would  have  been  the  reverse  of  an 
advantage,  and  putting  the  damages  as  nominal. 

No  substantial  complaint  was  made  of  the  direction  of  the 
undersheriff  on  this  head  of  damage. 

Now  as  the  jury  were  not  asked  to  say  on  which  of  the  heads 
of  damage  claimed  they  based  their  verdict  of  750Z.,  and  as  the 
amount  is  less  by  4501.  than  the  cost  of  the  wall  (which  amount 
was  not  in  dispute),  it  is  di£5cult  to  assign  their  verdict  to  that 
or  even  the  second  head  in  which  the  same  amount  was  involved 
without  any  alternative  sum,  and  the  probability  would  seem  to 
be  that  they  acted  upon  the  third  principle  as  to  which  there  is 
no  substantial  complaint  of  misdirection.  This,  however,  is 
uncertain,  as  their  verdict  is  reconcileable  with  their  having  acted 
under  either  of  the  first  two  heads,  taking  upon  themselves  to 
reduce  the  amount.  It  is,  however,  unnecessary  for  the  purpose 
of  the  present  rule  to  speculate  upon  this,  for  upon  the  assumption 


VOL.  ym.  QUESirs  benoh  division.  863 

that  the  verdict  was  based  upon  the  third  head,  and  that  alone,       ^8^3 
we  have  oome  to  the  conclusion  that  upon  a  correct  view  of  the     WrasmL 
evidence  the  amount  is  estcessive.  Sobool  iob 

Looking  at  the  position  of  the  plot  of  land  in  question,  and  ^^^^ 
the  grounds  upon  which  the  surveyors  for  the  plaintiffs  based 
their  estimate  of  ihe  injury  alleged  to  have  been  sustained  by 
the  adjoining  twenty  acres,  we  cannot  oome  to  the  conclusion 
that  a  loss  at  all  approaching  750Z.  has  been  sustained.  It  is  not 
of  course  for  us  to  say  what  sum  would  be  su£5cient,  or  whether 
any  loss  has  been  sustained  beyond  the  40s.  paid  into  court ;  that 
is  the  province  of  the  jury,  to  which  the  case  will  have  to  be 
submitted. 

But  the  view  we  take  upon  this  part  of  the  case  is  not  su£B- 
cient  of  itself  to  make  the  rule  absolute  for  a  new  trial,  because 
it  may  be  that  the  verdict  may  have  been  given  or  is  capable 
of  being  supported  by  one  or  both  of  the  other  two  principles 
enunciated,  and  it  is  necessary  therefore  to  take  them  into  con- 
sideration. 

But,  with  regard  to  the  second  head  of  damage  contended  for, 
we  also  consider  the  damages  excessive. 

No  data  whatever  were  given  for  assuming  the  damage  to  be 
equal  to  the  cost  of  the  wall,  and  we  know  of  no  authority  for 
saying  that  evidence  of  such  damage  is  admissible  at  aU,  whilst 
upon  principle  it  seems  to  us  to  be  too  remote. 

The  first  head  of  damage,  however,  was  very  strongly  con- 
tended for  by  Mr.  Wills,  who  cited  many  authorities  in  support  of 
it,  but  we  are  of  opinion  that  it  cannot  be  supported. 

It  must  be  remembered  that  remedies  for  a  breach  of  contract 
such  as  this  are  of  two  kinds. 

First,  the  plaintiffs,  if  they  really  wished  to  have  the  wall  built 
in  accordance  with  the  contract^  so  that  they  might  have  the  very 
thing  contracted  for,  and  nothing  else,  might  have  claimed  in  the 
Ohancery  Division  specific  performance  of  the  covenant,  and  in 
that  event)  if  the  Court  had  come  to  the  conclusion  that  the 
damages  to  be  recovered  in  an  action  for  damages,  upon  the  prin- 
ciples applicable  to  such  actions,  would  not  adequately  protect  the 
plaintiffs'  rights  and  interest,  it  might  have  ordered  the  defend- 
ants to  build  the  wall,  and  so  no  question  could  have  arisen  as  to 
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1882       the  extent  or  otherwise  of  any  injury  sustained  by  the  plaintiff) 

WiGsnL     from  the  absence  of  it    Bat  it  was  also  open  to  the  plaintiffs  to 

School  fob  ^^  ^^**  *^®y  ^*^®  done,  viz.,  bring  this  action  for  damages,  in 

lM)ioE5T     which  event  they  will  be  under  no  obligation  whatever  to  expend 

the  amount  recovered  in  erecting  the  wall,  and  most  probably 

would  never  think  for  a  moment  of  any  such  expenditure,  which 

to  us,  at  least,  would  seem  a  simple  waste  of  the  money. 

The  effect,  however,  of  electing  to  bring  the  action  for  damages, 
is  to  convert  the  right  to  the  performance  of  ihe  contract  into  a 
right  to  have  compensation  in  money,  and  the  rule  in  such  a  case, 
stated  in  its  most  general  terms,  is  that  the  plaintiff  is  entitled  to 
have  his  damages  assessed  at  the  pecuniary  amount  of  the  differ- 
ence between  the  state  of  the  plaintiff  upon  the  breach  of  the 
contract  and  what  it  would  have  been  if  the  contract  had  been 
performed :  per  Parke,  B.,  in  Robinson  v.  Harman  (1),  adopted 
in  Loeh  v.  Furze.  (2) 

In  the  present  case  the  only  difference  between  the  two  states 
is  that  twenty  acres  of  the  plaintiffs'  land  are  said  to  be  of  less 
value  than  they  would  have  been  if  the  wall  had  been  built,  and 
for  that  difference,  whatever  it  may  be,  the  defendants  admit  that 
they  are  liable.  But  in  what  way  does  the  cost  of  the  wall  or 
fence  become  the  measure  of  that  difference?  If  it  had  been 
oak  paling  the  damages  would  have  been  less,  although  such  a 
fence  is  equally  effective  for  the  purposes  of  the  contract ;  if  the 
fence  had  been  limited  by  the  contract  to  the  alternative  iron 
railing,  the  damages  would  have  been  S0152.,  equal  nearly  to 
the  fee  simple  value  of  the  twenty  acres  at  the  price  at  which 
the  plaintiffs  were  entitled  to  buy  the  twelve  acres  back.  The 
element  of  cost  to  the  defendants,  which  may  thus  vary,  cannot 
be  the  measure  of  the  difference  to  the  plaintiffs,  which  is  one 
thing — it  represents  in  no  sense  that  difference.  Upon  principle, 
therefore,  such  a  basis  of  assessment  seems  to  us  inadmissible, 
and  it  must  next  be  seen  if  it  can  be  supported  upon  authority. 

The  case  which  was  most  relied  upon  by  Mr.  Wills  for  this 
purpose  was  that  of  Pdl  v.  Shearman  (3),  and  which,  at  first  sight, 
has  the  air  of  supporting  his  contention. 

(1)  1  Ex.  855.  (2)  Law  Rep.  1  C.  P.  441. 

[(3)  10  Ex.  766. 
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In  that  case  the  defendants  had  covenanted  that  they  would,  in       ^^8^ 
land  to  be,  and  which  was,  afterwards  demised  to  them,  sink  a  pit     Wigskll 
to  the  lower  yein  of  coal  (supposed  to  lie  under  the  surface)  or  to  sohool  voa 
a  depth  of  130  yards  in  search  of  that  vein,  and  if  a  marketable    i^wrar 
vein  of  coal  should  be  reached  would  pay  to  Couch  (the  plaintiff 
being  his  assignee  in  insolvency)  2502.  and  2000Z.,  and  the  action 
was  brought  for  a  breach  of  this  covenant,  the  special  damage 
alleged  being  the  loss  of  the  chance  of  finding  the  coal,  and  thus 
entitling  the  insolvent  to  the  two  sums  of  250Z.  and  20007. 
There  was  evidence  at  the  trial  that  if  the  pit  had  been  sunk 
to  130  yards  a  marketable  vein  of  coal  might  have  been  reached, 
and  that  the  cost  of  sinking  would  be  26002.    The  defendants, 
admitting  the  breach,  submitted  that  the  plaintiff  was  only  en- 
titled to  nominal  damages,  but  Maule,  J.,  directed  the  jury 
that  as  the  defendants  had  failed  to  perform  a  work  which  the 
plaintiffi  had  a  right  to  have  done  at  their  cost^  and  which  might 
have  produced  him  25007.,  the  jury  ought  to  estimate  the  damage 
either  with  reference  to  the  cost  of  sinking  the  pit,  or  give  the 
amount  which  might  become  payable.    Upon  this  direction  the 
jury  gave  a  verdict  for  the  plaintiff  for  25007.  (probably  an  error 
for  22507.),  and  leave  for  that  purpose  having  been  reserved  at 
the  trial,  the  defendant  moved  to  enter  the  verdict  for  nominal 
damages  or  for  a  new  trial,  on  the  ground  of  misdirection  in 
leaving  the  cost  of  the  work  to  the  jury,  contending  that  the 
judge  ought  simply  to  have  left  it  to  the  jury  to  estimate  the 
value  of  the  contingency.     Upon  the  argument  of  the  rule 
the  plaintiff*8  counsel  urged  that  the  defendants  were  bound 
either  to  do  the  work  or  pay  as  damages  what  it  would  cost. 
Upon  which  Parke,  B.,  is  reported  to  have  said,  ''In  this  case 
there  is  difficulty  in  making  the  cost  of  sinking  the  pit  the 
measure  of  damage,  because  the  plaintiff  cannot  go  upon  the 
land  and  make  the  pit.    If  he  had  been  the  owner  of  the  soil, 
the  criterion  of  damage  would  have  been  the  expense  of  putting 
him  in  the  same  situation  as  if  the  defendants  had  performed 
their  contract ;  and  then  he  would  only  have  had  to  spend  the 
money  in  sinking  the  pit.**    The  defendants,  on  the  other  hand, 
claimed  that  only  nominal  damages  could  be  recovered.     All 
the  members  of  the  Court,  however,  were  of  opinion  tliat  the 
Vol.  VIIL  2  C  2 
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plaintiff  was  entitled  to  more  than  nominal  damages,  bat  they 
YfjooLL     thought  that  the  branch  of  the  learned  judge's  direction  to  the 
jury  which  left  to  them  the  loss  of  the  chance  of  finding  mar- 
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iHDiomr     ketable  coal  was  correct,  and  so  the  yerdict  might  be  and  was 
Bum  ,  ,  ® 

supported. 

Parke,  B.,  again  pointed  out  that  the  expense  was  a  wrong 
criterion  of  d  am  age,  but  also  again  putting  his  opinion  not  upon 
any  general  footing,  but  upon  the  limited  ground  that  the  plaintiff 
had  no  right  to  go  upon  the  defendants'  land  so  as  to  be  able  to 
perform  the  coyenanL  Now,  in  fact,  the  very  same  element  exists 
in  the  present  case,  so  that  as  far  as  the  dictum  of  Parke,  K, 
in  that  case  went  it  is  an  authority  against  the  present  plaintiffs. 
But  l((r.  Wills  sought  to  avoid  the  distinction  taken  by  Parke,  B., 
by  saying  that  the  plaintiffs  were  willing  to  waive  the  ground  of 
it,  and  as  it  were  to  throw  in  the  land  by  simply  taking  the  cost 
of  the  wall  as  damages  as  if  erected  on  their  land,  but  we  do  not 
see  how  such  a  suggestion  can  alter  the  principle  of  damaga  His 
principal  contention  upon  this  case,  however,  was  that  Parke,  B., 
by  putting  his  view  upon  the  limited  ground  must  be  considered 
as  having  entertained  the  opinion  that  but  for  that  the  cost  of 
sinking  the  pit  might  have  been  the  measure  of  damage,  and 
that  he  seems,  indeed,  if  correctly  reported,  to  have  expressed  such 
an  opinion.  But  however  this  may  be,  the  reason  of  the  decision  in 
PeU  y.  Shearman  (1)  rested  upon  the  other  branch  of  the  alternative 
left  to  the  jury,  and  the  case  therefore  is  not  a  binding  authority 
upon  the  question  now  before  us,  although  of  course  the  opinion 
of  Parke,  B.,  is  entitled  to  be  considered  by  us,  as  it  has  been, 
with  very  great  respect. 

Besides  this  authority,  Mr.  Wills  relied,  and  very  properly, 
upon  the  expressed  opinion  of  the  late  Lord  ^Chief  Baron  in  the 
case  now  before  us,  and  of  course  if  that  eminent  judge  had  given 
the  judgment  of  the  Court  upon  that  point  we  should  have  been 
bound  by  it,  but  as  Huddleston^  B.,  expressly  declined  to  exptcM 
any  opinion  upon  it,  and  the  judgment  of  the  Oonrt  was  limji^ 
to  the  answer  to  the  other  question  in  ^the  case,  all  that  the 
Lord  Chief  Baron  said  does  not  amount  to  an  authority  bind* 
ing  upon  and  cannot  be  acted  upon  by  us  if  it  be^  as  with 

(1)  10  Ex.  766. 
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great  respect  it  appears  to  as  to  be,  opposed  to  principle  and        1882 
other  authority.  Wigsbll  " 

No  donbt  there  are  also  cases  in  which  in  actions  upon  covenants  school  iob 
against  incnmbrances  or  to  pay  off  specific  incumbrances,  it  has  ^^^ 
been  held  that  the  damages  are  the  diminution  in  value  of  the 
estate  by  reason  of  the  existence  of  the  incumbrances,  and  if  the 
contract  is  to  pay  off  a  specific  incumbrance  the  owner  may 
recover  the  whole  amount  although  no  claim  has  been  made  or 
damage  proved :  Lethhridge  v.  Mytton  (1) ;  Oarr  v.  Boberts  (2) ; 
LooBemore  v.  Badford  (3) ;  Hodgesan  v.  Wood  (4) ;  but  in  those 
cases  there  is  a  specific  covenant  to  pay  a  specific  pecuniary 
compensation.  The  right  is  to  have  that  pecuniary  amount,  and 
there  can  be  no  question  therefore  but  that  the  pecuniary  com- 
pensation is  the  very  thing  to  be  recovered. 

On  the  other  hand,  there  are  authorities  tending  to  negative 
Mr.  Wills'  proposition.  In  Jones  v.  Qooday  (5),  the  plaintiff  sued 
in  trespass  for  taking  away  his  soil,  and  Tindal,  C.J.,  having 
directed  the  jury  to  give  such  damages  as  they  thought  the 
plaintiff  had  sustained  by  that  act,  the  plaintiff  moved  for  a  new 
trial,  contending  that  the  direction  ought  to  have  been  that  the 
plaintiff  was  entitled  to  such  a  sum  as  would  restore  the  Ifind  to 
the  condition  in  which  it  was  before  the  commission  of  the  tres- 
pass, but  the  Court  refused  the  rule,  Lord  Abinger  saying,  *'  all 
that  he  is  entitled  to  is  compensation  for  the  damage  he  has 
actually  sustained,"  and  Alderson,  B.,  saying,  **  The  plaintiff  is 
entitled,  by  way  of  compensation,  to  what  the  land  was  worth  to 
him.  If  the  principle  for  which  Mr.  Kelly  contends  were  to  be 
adopted,  it  would  follow  that  a  party  who  has  let  the  sea  in  upon 
the  land  of  another,  the  land  itself  being  worth  only  20JL,  would 
have  to  pay  by  way  of  damages,  the  expense  of  excluding  it  again 
by  extensive  engineering  operations.  The  same  argument,  I 
remember/' he  adds,  **  was  urged  in  an  action  brought  against  the 
Regent's  Oanal  Company,  it  was  contended  that  they  were  bound 
to  replace  the  soil  they  had  taken  away,  or  to  pay  suoh  a  sum  in 

(1)  2  B.  &  Ad.  772.  (3)  9  M.  *  W.  66. 

(2)  5  B.  ft  Ad.  78.  (4)  2H.  ft  G.  649. 

(5)  8  M.  ft  W.  140. 
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1882       damages  as  woald  enable  the  plaintiff  to  do  so.    The  jury,  how- 
W1G8XLL     ever,  did  not  adopt  that  view  of  the  case,  and  the  Court  refused 
BcHoSi.ioR   to  disturb  their  verdict." 

i^ioBNT  go  ^isQ  j[q  Oldenshaw  y.  HoU  (1)  the  defendant  had  agreed  to 
build  houses  on  the  plaintiff's  land  to  be  demised  to  the  defendant, 
and  broke  his  contract,  and  the  plaintiff  afterwards  recovered  the 
land  in  ejectment,  and  had  agreed  to  let  the  land  to  another  upon 
more  favourable  terms.  The  defendant  having  in  an  action  brought 
against  him  for  the  breach  of  this  covenant  paid  40s.  into  court. 
Lord  Denman  directed  the  jury  to  calculate  what  damage  the 
plaintiff  had  sustained,  and  they  found  a  verdict  for  the  defendant, 
and  the  jury  having  found,  upon  a  matter  of  calculation,  that  no 
damage  had  been  sustained,  the  Court  refused  a  new  triaL  No 
one  suggested  there  that  the  plaintiff  was  entitled  to  the  cost  of 
building  the  houses  upon  the  land. 

Under  these  circumstances,  we  have  come  to  the  oondusioo 
that  the  direction  of  the  undersheriff  upon  this  head  of  damages 
cannot  be  supported,  and  the  rule  therefore  must  on  all  grounds 
be  absolute  for  a  new  inquiry. 

Bule  ahsclute. 

Solicitor  for  plaintiffs :  P.  B.  Matthews. 

Solicitors  for  defendants:  Smith, Fawdan,  d  Law,  for  Qrueber^ 

(1)  12  Ad.  &  E;  590. 

E.L. 
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THE  QUEEN  v.  THE  JUSTICES  OF  CUMBERLAND,  I88J 

Ex  PABTB  WAITING.  ^«»-  7 


Licetuing  Acts — ScUeof  Beer  off  the  Premises — Application  far  Licenses — Value 
of  House— S  A  4  Vict.  c.  61,  s.  1—The  Licensing  Act,  1872  (35  A  36  Vict, 
c.  94),  8.  45— Notice  to  Applicant  of  grounds  of  BtfuscU — Wine  and  Beer^ 
house  Act,  1869  (32  d:  33  Vict.  e.  27),  s.  8. 

An  application  for  a  license  to  sell  beer  by  retail  not  to  be  consumed  on  the 
premises  was  refused  by  justices,  on  the  ground  that  the  house  was  not  duly 
qualified  by  law,  not  being  of  sufficient  value  under  3  A;  4  Vict.  c.  61,  &  1.  The 
Wine  and  Beerhouse  Act,  1869,  s.  8,  requires  the  justices,  where  such  an  applica- 
tion is  refused  on  the  ground  that  the  house  is  not  duly  qualified  as  by  law 
required,  to  specify  in  writing  to  the  applicant  the  grounds  of  their  decision.  A 
minute  of  the  decision  with  the  grounds  of  it  was  made  and  read  out  by  the  chair- 
man in  Court,  in  the  presence  of  the  applicant,  but  no  copy  was  delivered  to  him. 
On  a  rule  for  a  mandamus  to  the  justices  to  hear  and  determine  the  application : — 

Held  (by  Field  and  Cave,  J  J.),  that  the  provisions  as  to  rating  qualification  for 
houses  for  the  sale  of  beer  and  cider  for  consumption  off  the  premises  under 
3  &  4  Vict.  c.  61,  s.  1,  had  not  been  affected  by  the  licensing  Act,  1872,  s.  45, 
which  must  be  construed  as  applying  only  to  premises  licensed  before  the  Act,  or 
to  be  licensed  under  it,  for  the  side  of  intoxicating  liquor  thereupon. 

Eeld^  also  that,  in  the  absence  of  any  request  by  the  applicant  for  a  writing 
showing  the  reasons  for  the  decision  of  the  justices,  the  notice  was  sufficient 

BuLE  calling  upon  Justices  of  West  Camberland  to  shew  cause 
yrhj  a  writ  of  mandamus  should  not  issue  to  them  to  hear  and 
determine  an  application  of  Henry  Waiting  for  a  license  to  sell 
beer  by  retail  to  be  consumed  off  the  premises. 

It  appeared  from  the  affidavits  that  on  the  hearing  of  the  applica- 
tion, the  justices  had  verbally  stated  that  they  refused  the  license 
on  the  ground  that  the  premises  were  not  proved  to  their  satisfac- 
tion to  be  of  the  annual  value  of  157.  A  minute  of  their  decision 
was  drawn  up  to  this  effect :  **  Henry  Waiting's  application  for  a 
license  to  sell  wine,  beer,  porter,  cider,  and  perry,  not  to  be 
consumed  on  the  premises,  Derwent  Boad,  refused  because  justices 
not  satisfied  as  to  the  value."  This  minute  was  publicly  read  out 
in  Court  by  the  chairman  in  the  presence  of  the  applicant.  The 
applicant  did  not  either  in  Court  or  at  any  time  afterwards  make 
any  application  to  the  justices  or  their  clerk  for  a  copy  of  the 
minute,  or  for  a  written  notification  of  the  grounds  of  the 
decbion. 
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1881  The  rule  was  moved  on  three  gronnds.    First,  that  the  justices 

Tbs  Qusmr  ^^d  not  specified  in  writing  to  the  applicant  the  ground  of  their 

JuBTicBBOF  ^i^c^oOf  ^8  required  by  s.  8  of  the  Wine  and  Beerhouse  Act, 

Odmbkrland.  1869,  under  which,  if  a  certificate  in  respect  of  a  license  to  sell  by 

retail  beer,  cider,  or  wine,  not  to  be  consumed  on  the  premises  is 

refused  to  the  applicant,  on  the  ground  that  the  house  in  respect 

of  which  he  applies  is  not  duly  qualified  as  by  law  is  required, 

**  the  justices  shall  specify  in  writing  to  the  applicant  the  grounds 

of  their  decision."    Secondly,  that  the  justices  in  taking  152.  as 

the  required  value  of  the  house  had  looked  to  the  existing 

population  of  Workington,  and  not  to  the  last  pekrliamentaiy 

census  as  they  should  have  done  under  3  &  4  Yict.  c  61,  s.  1,  and^ 

thirdly,  that  no  limit  of  value  in  respect  of  houses  for  which  an 

'^off"  license  is  sought  is  necessary  since  the  passing  of  the 

Licensing  Act,  1872. 

/.  Pater$anj  shewed  cause,  and  contended  that,  in  the  absence 
pf  any  application  for  a  copy  of  the  reasons,  the  justices  bad 
sufficiently  complied  with  the  statute  when  they  reduced  them  to 
writing  and  published  them  in  Court.  He  cited  Haneoeh  y. 
Somes  (1)  and  Costar  v.  HetheringUm  (2).  He  contended  that  as  no 
point  had  been  raised  as  to  the  population  before  the  justices  none 
could  be  raised  now,  and  that  3  &  4  Yict.  c.  61,  s.  1,  had  never 
been  expressly  repealed,  and  that  the  first  paragraph  of  s.  45  of 
the  Licensing  Act,  1872  (3),  could  not  have  been  intended  to  do 
away  with  valuation  of  premises  in  respect  of  '^  off"  licenses,  but 
must  be  restricted  to  the  subject  with  which  the  section  was 
dealing,  that  is,  ^  on  "  licenses,  and  is  confined  to  a  reservation  of 
the  existing  regulations  as  to  '*  on  "  licenses  then  in  force,  leaving 

(1)  1  £.  &  E.  795.  prescribing  a  certain  rent  or  value  or 

(2)  1  E.  &  E.  802.  rating  as  a  qualification  for  reoeiving 

(3)  35  &  36  Vict.  c.  94,  s.  45 :      any  such  license." 

"  PremiBes  to  which  at  the  time  of  the         '*  Premises  not  at  the  time  of  the 

passing,  of  this  Act,  no  license  under  passing  of  this  Act  licensed  for  the  sale 

the  Acts  recited  in  the  Wine  and  Beer-  of  any  intoxicating  liquor  for  consump- 

house  Act,  1869,  authorizing  the  sale  tion  thereupon^  shall  not  be  qualified  to 

of  beer  or  wine  for  consumption  there-  receire  a  license  authorizing  such  -sale 

upon  is  attached,  shall  not  be  subject  unless  the   following  oooditioiis    are 

to  any  of  the  provisions  now  in  force  satisfied.  .  .  ." 
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new  ^  on  "  licenses  to  be  dealt  with  under  the  subsequent  part       issi 
ofthesection,  ThbQuw* 

C.   Wright,  in  support  of  the  rule,  contended  that  it  was   ,     ^ot 
necessary,  to  deliver  a  written  specification  to  the  applicant,  and  OumbsrlaW 
that  the  drst  paragraph  of  s.  45  of  the  Licensing  Act,  1 872,  was 
perfectly  general  in  its  terms,  and  applied  to  these  premises 
which  had  no  license  attached  to  them  at  the  time  of  the  passing 
of  the  Act  of  1872. 

Field,  J.  I  think  good  cause  has  been  shewn,  and  this  rule 
should  be  discharged.  The  points  iavblved  are  three  in  number. 
The  first  question  is  whether  the  magistrates  have  sufficiently 
heard  and  determined  the  matter.  The  applicant  applied  for  a 
license  to  retail  beer  not  to  be  consumed  on  the  premises,  which 
under  s.  8  of  the  Wine  and  Beerhouse  Act,  1869,  can  only  be 
refused  on  one  or  more  of  four  grounds.  The  fourth  ground — 
^  The  applicant,  or  the  house  in  respect  of  which  he  applies,  is  not 
duly  qualified  as  is  by  law  required,"  is  the  one  that  applies  to  this 
case.  The  magistrates  heard  evidence  and  witnesses  in  support  of 
the  application,  but  they  were  not  satisfied  as  to  the  value.  It  is 
suggested  that  they  took  this  value  of  151.  on  the  erroneous 
assumption  that  the  population  was  over  10,000 — according  to  thie 
last-published  census  for  the  time  being.  No  point  was  raised ' 
before  the  magistrates  as  to  whether  this  estimate  was  right,  and 
no  point  is  open  on  it  now  to  the  appellant.  But  then  it  is  con- 
tended that  the  magistrates,  when  they  came  to  that  conclusion, 
did  not  specify  in  writing  to  the  applicant  the  grounds  of  their 
decision,  and  so  have  not  complied  with  the  8th  section  of  the 
Wine  and  Beerhouse  Act,  1869,  and  have  not  heard  and  deter- 
mined the  application.  There  is  no  doubt  about  the  facts.  The 
magistrates  retired  to  consider  the  application,  and  determined  to 
refuse  it  on  the  fourth  ground,  and  thereupon  the  clerk  drew  up  a 
minute  in  writing  to  the  effect  that  the  magistrates  refused  the 
application  on  the  ground  that  they  were  not  satisfied  the  value 
of  the  house  was  sufficient  to  qualify  it  according  to  law.  On 
their  return  the  chairman  read  out  that  minute  in  the  presence  of 
the  applicant  It  is  difficult  to  see  what  more  the  justices  should 
have  done.    If  the  applicant  had  asked  for  a  copy  and  had  been 
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1881  refused,  the  matter  might  have  been  difibrent;  bat  here  the 
ThsQuoqT  gi^onnds  of  the  deoision  were  specified  in  writing  and  read  out  to 
JusnoEs  OP  ^®  applicant.  Under  these  circumstances,  I  think  there  waa  a 
OnuBERLAND.  sufficiont  compliance  with  the  Act^  and  that  this  ground  for  a 
mandamus  fails.  But  then  it  is  said  that  s.  1  of  3  &  4  Vict  c.  61, 
is  repealed  by  s.  45  of  the  Licensing  Act,  1872.  It  is  not  said 
that  there  is  any  express  repeal,  but  that  the  subsequent  legisla- 
tion is  inconsistent  with  the  prior,  and  that  the  older  must  give 
way.  The  person  who  drew  the  Act  of  1872  has  not  made  his 
meaning  clear,  but  it  certainly  could  not  have  been  the  intention 
of  the  legislature  to  abolish  altogether  the  necessity  for  any 
qualification  in  respect  of  value  for  houses  with  "  off  "  licenses.  We 
must  gather  the  intention  of  an  Act  from  the  words  used,  but  a 
reasonable  meaning  should  certainly  be  attached  to  them  rather 
than  one  which  produces  an  unreasonable  result.  The  legislature 
were  making  a  new  code  of  regulations  for  ''on"  licenses,  and 
intended  to  make  the  qualifications  to  which  houses  with  such 
licenses  were  subject  higher  than  before,  so  as  to  insure  a  better 
class  of  houses.  In  effect,  they  say  we  will  not  disturb  any 
license  existing,  but  an  application  for  a  new  license  must  be 
made  under  the  new  regulations.  It  was  not  intended  to  deal 
with  the  valuation  of ''  off  "  licensed  houses.  It  is  quite  dear  some 
restriction  must  be  placed  on  the  word  **  preJkises  **  in  this  section, 
otherwise  the  result  would  be  absurd,  and  I  think  the  limitation 
which  we  impose  is  the  correct  one. 

Cave,  J.  I  am  of  the  same  opinion.  The  statute  requites  the 
justices  to  specify  in  writing  the  grounds  of  their  decision  to  the 
applicant.  That  is  for  his  benefit,  so  that  he  may  know  on  what 
the  decision  is  founded.  If  they  had  been  asked  for  a  copy  of 
the  minute  and  had  not  given  it  they  might  have  been  held  to 
have  contravened  the  Act,  but  I  do  not  think  they  are  boand  to 
force  a  copy  on  the  applicant  in  order  to  comply  with  the  statute. 

As  to  the  question  of  the  repeal  of  3  &  4  Vict.  c.  61,  s.  1,  we 
must  put  a  reasonable  construction  on  the  Licensing  Act,  1872. 
The  only  way,  in  my  opinion,  that  we  can  do  so  is  to  place  some 
limitation  on  the  general  expression  "  premises ''  in  s.  45,  and  the 
construction  most  consistent  with  the  context  is  a  limitation  of 
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the  application  of  the  section  to  premises  for  which  an  *^  on  *'  license        1881 
is  sought.    Thus  interpreted,  it  leaves  those  who  already  had  Thb  Qmmr 
licenses  under  the  regulations  before  in  force,  while  those  who  j^j^rumor 
had  not  licenses  but  sobseqnently  asked  for  them,  must  comply  ICumbbbland. 
with  the  regulations  contained  in  this  Act. 

Bule  discharged. 

Solicitors  for  applicant:    Wood  &    Woottan,  for  T.  MUhum, 
Workington. 

Solicitors  for  justices:  Boberts  dt  GiUeU,  for  E.  Atter,  White- 
haven. 

A.  M. 


GRAFF,  Appkllakt;  EVANS,  Respondent.  ^^^ 

Fab.  28. 
Lioensing  AcU — Clubs — IrUoxicating  Liquors — '^  Sale  by  BetaU  ^—The  Licensing 

Act,  1872  (35  db  36  Vict.  e.  94),  s.  3. 

The  appellant  was  manager  of  an  institution  carried  on  bonft  fide  as  a  club, 
under  mles  by  which  members  paid  an  entrance  fee  and  subscription ;  trustees 
were  appointed  in  whom  all  the  club  property  was  vested,  and  there  was  a  com- 
mittee of  management  (for  whom  the  appellant  acted)  to  conduct  the  general 
business.  The  club  was  not  licensed  for  the  sale  of  intoxicating  liquors,  but  these 
were  supplied,  at  fixed  prices,  to  members  for  consumption  on  and  off  the  premises, 
33  per  cent,  above  the  cost  price  being  charged  for  liquors  to  be  consumed  off  the 
premises,  and  the  money  produced  thereby  going  to  the  general  funds  of  the  club. 
The  appellant  having,  in  the  course  of  his  employment  as  manager,  supplied 
intoxicating  liquors  to  a  member  (who  paid  for  them)  for  consumption  off  the 
premises: — 

EM,  that  the  appellant  did  not  *'sell  by  retail "  intoxicating  liquors  within 
the  meaning  of  s.  3  of  the  Licensing  Act,  1872,  and  therefore  was  not  liable 
to  conviction  for  an  offence  under  the  section. 

Case  stated  by  one  of  the  magistrates  of  the  Westminster 
Police  Court,  under  20  &  21  Vict,  c  43. 

On  the  hearing  of  a  complaint  preferred  by  the  respondent 
against  the  appellant  under  s.  3  of  the  Act  35  &  36  Viet.  c.  94 
(the  Licensing  Act,  1872),  that  he,  the  appellant,  did  on  the  4th 
of  May,  1881,  in  the  parish  of  St.  Greorge,  Hanover  Square,  in  the 
county  of  Middlesex,  unlawfully  sell  and  expose  for  sale  by  retail, 
certain  intoxicating  liquor  without  being  duly  licensed  to  sell  the 
same,  the  appellant  was  convicted  and  adjudged  to  pay  a  penalty 
of20«. 
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1888  The  Grosyenor  CLnh,  aitoate   at   200,  Backingham   Palace 

Gmm      Bead,  is  a  bonft  fide  club,  properly  constituted.     Trustees  of 

^^      the  club   property   are   appointed,  and  there  is   a  managing 

committee  to  conduct  the  general  business  of  the  dub.    The 

appellant  Graff  was  the  manager  of  the  dub  actbg  for  the  said 

committee. 

There  are  about  1100  members  of  the  club,  who  pay  an  entrance 
fee  and  periodical  subscriptions. 

The  objects  of  the  club  are  social  intercourse,  mutual  and  moral 
improvement,  aided  by  lectures  and  rational  recreation.  One 
object  also  is  to  keep  the  members  away  from  the  public-house. 
They  can  obtain  food  and  refreshments  in  the  club,  and  also  wine, 
beer,  and  spirits  on  payment.  The  produce  of  such  sales  goes  to 
the  funds  of  the  club.    The  club  has  no  license  to  sdl. 

The  evidence  shewed  that  Foster,  a  member  of  the  club, 
purchased  on  the  4th  of  May  last,  at  the  bar  of  the  club,  a  bottle 
of  whisky  and  a  bottle  of  pale  ale,  and  paid  3b.  lid.  for  the  two. 
The  barman  wrapped  them  up  in  paper,  and  Foster  carried  them 
away  out  of  the  dub  openly  and  without  concealment. 

It  was  also  shewn  that  liquor  to  the  value  of  200Z.  was  sold 
annually  to  the  members  for  con^mption  off  the  premises,  and 
that  there  was  a  profit  on  such  sales  to  the  amount  of  33  per  cent, 
on  the  original  cost. 

The  magistrate  was  of  opinion  that  the  Grosveuor  Club  was  not 
a  partnership,  because  not  an  association  formed  for  the  purpose 
of  realizing  a  joint  profit,  though  the  members  might  be  joint 
owners;  that  the  question  whether  supplying  liquor  to  be  con- 
sumed off  the  premises  was  a  trading  within  the  Act  depended 
upon  whether  or  not  the  club  derived  a  profit  therefrom ;  that  if 
the  cost  price  only  was  charged  there  was  no  sale  within  the  Act, 
because  the  transaction  would  only  be  a  mode  of  subdivision 
among  the  members — ^the  dub  committee  would  be  the  agents  of 
the  members  to  purchase,  and  the  members  would  only  be  repa  y- 
ing  their  agents  the  cost  price— but  that  if,  as  was  the  case  here, 
a  profit  was  made  of  which  the  mem  bers  had  the  advantage^  there 
was  then  a  sale  within  the  meaning  of  the  Act. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  sale 
in  question  of  whisky  and  ale  to  Foster  was  a  sale  of  intoxicating 
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liqnor  by  retail  within  the  meaning  of  the  3rd  section  of  35  &  36        1882 
Vict.  c.  94,  requiring  the  seller  to  be  duly  licensed.  golm 

By  r.  6  of  the  Bnles  of  the  Club  referred  to  in  the  case,  ''the      ^  ^ 
business  of  the  dub  shall  be  carried  on  by  a  committee  of 
management,  consisting  of  the  trustees  for  the  time  being,  the 
treasurer  and  twenty-four  other  members  ...  to  be  elected  at 
the  half-yearly  meeting  of  the  members  of  the  club." 

By  rule  7  *'  all  property  acquired  by  the  club  shall  be  vested 
in  the  trustees." 

Bule  8  provides  for  the  appointment  of  a  treasurer,  who  is  to 
be  responsible  for  all  sums  of  money  paid  into  his  hands  on 
account  of  the  club. 

By  rule  9  the  general  business  of  the  club  shall  be  conducted 
by  the  committee,  subject  to  these  rules. 

Sir  F.  HeraeheU,  8.G.  (A.  L.  Smith,  with  him),  for  the  appel- 
lant. Sect.  3  of  the  Licensing  Act,  1872,  enacts  that  *'no  person 
shall  sell  or  expose  for  sale  by  retail  any  intoxicating  liquor 
without  beiug  duly  licensed  to  sell  the  same,"  and  s.  74  defines 
''  license "  as  a  license  granted  by  justices  in  pursuance  of  the 
Intoxicating  Liquor  Licensing  Act,  1828  (9  Geo.  4,  c.  61).  In 
that  Act  the  recital  declares  it  expedient  to  reduce  into  one  Act 
the  laws  relative  to  the  licensing  of  persons  keeping  ''inns,  ale- 
houses, and  victualling  houses  to  sell  exciseable  liquors  by  retail," 
and  by  s.  37  the  words  ''  inn,  ale-houses,  and  victualling  house 
shall  be  deemed  to  include  all  houses  in  which  shall  be  sold  by 
retail  any  exciseable  liquor  to  be  drunk  on  the  premises."  It  is  . 
dear,  therefore,  that  s.  3  of  the  Act  of  1872  is  aimed  at  sales 
in  places  of  public  resort  '^Sale  by  retail "  means  sale  to  any 
member  of  the  general  public  who  may  come  to  buy,  and  the 
proprietor  of  a  licensed  house  has  no  option  to  refuse  to  admit  the 
public  to  his  premises.  That  is  shewn  by  s.  18,  which  was 
necessary  to  give  him  power  to  exclude  drunkards.  This  club, 
therefore,  not  being  a  place  of  public  resort,  could  not  be  licensed 
for  the  sale  by  retail  of  exciseable  liqnor&  A  license  to  sell  off 
the  premises  only  could  not  be  granted  to  the  club  under  9  Geo.  4, 
0.  61 ;  Beg.  v.  Wilkinson.  (1)    Clubs  have  never  been  considered 

(1)  10  L,  T.  (N.S.)  370. 
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1882  as  requiring  a  license  from  the  passing  of  the  Act  of  1828  iip  to 
Q^^  the  present  time.  If  s.  3  of  the  Act  of  1872  applies  to  this  club 
*-  at  ally  it  applies  to  sales  of  liquors  on  the  premises^  and  a  decision 
to  that  effect  would  render  illegal  sales  of  liquor  in  all  clubs  as 
hitherto  carried  on.  There  is  no  profit  in  the  sense  of  trader's 
profit.  Whether  the  member  is  charged  more  than  the  cost  price 
of  the  liquors  or  not,  can  make  no  difference  in  the  question  of 
sale  or  no  sale.  What  is  termed  the  ^'  profit "  would  go  in  redac- 
tion of  the  general  expenses  of  the  club,  and  for  anything  that  is 
stated  in  the  case  the  33  per  cent,  excess  charged  for  liquors  to  be 
drunk  off  the  premises  would  be  exhausted  in  providing  for  the 
expenses  of  that  particular  branch  of  the  dab's  transactions. 
Graff,  the  manager,  made  no  contract  of  sale  with  Foster.  Foster 
was  a  co-owner  of  the  liquors  with  all  the  other  members  of  the 
club  for  whom  Graff  sold.  It  would  follow,  if  an  offence  under 
s.  3  was  committed,  tfaat  Foster  himself  and  all  the  other  members 
were  guilty  of  it.  It  is  submitted  that  this  was  not  a  ''sale  by 
retail "  within  the  section. 

Stavdy  HiU^  Q.C.  {Bremner,  with  him),  for  the  respondent. 
The  transaction  between  Graff  and  Foster  was  ''  a  transaction  in  the 
nature  of  a  sale  "  within  the  description  in  s.  62  of  the  Licensing 
Act,  1872.  A  sale  is  defined  in  Benjamin  on  Sales,  2nd  ed.  p.  1, 
to  be  ''  a  transfer  of  the  absolute  or  general  property  in  a  thing 
for  a  price  in  money."  The  transaction  here  comes  within  that 
definition.  By  the  rules  all  the  club  property  vests  in  the 
trustees.  Foster  in  baying  the  liquors  was  in  the  position  of  a 
joint-owner  buying  the  shares  of  his  co-owners—it  is  a  sale  of 
those  shares.  According  to  the  findings  of  the  case,  Foster  could 
have  been  indicted  for  a  larceny  of  the  liquoref,  the  property  being 
laid  in  the  trustees :  Beff.  y.  Burffess.  (1)  There  was  equally  a 
^*  sale  "  within  the  meaning  of  s.  3,  whether  the  transfer  was  of  the 
shares  of  the  other  members  in  the  chattel,  or  a  transfer  of  the 
chattel  itself.  The  magistrate  was  right  in  coming  to  the  con- 
clusion that  a  ''  profit "  had  been  made  on  the  transaction,  which 
was  a  material  element  in  determining  the  question  of  sale. 

Sir  F,  Hersehell,  S.O.,  in  reply.     The  definition  in  Benjamin 
on  Sales  is  given  only  for  the  purpose  of  distinguishing  between 
(1)  L,  &  C.  299 ;  32  L.  J.  (M.C.)  185. 
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sale  and  barter.     This  was  not  a  sale  of  intoxicating  liqnors,  but       18S2 
a  release  of  the  interest  of  the  other  joint-owners  in  the  whisky      ORAjir 
^^^  ^eer.  ^^l^ 

Field,  J.    I  have  come  to  the  conclusion  that  the  question  put 
to  us  by  the  magistrate  must  be  answered  in  the  negative.    The 
introduction  of  the  word  *'  sale  "  in  the  earlier  part  of  the  question 
is  for  convenience  merely;  the  question  is  ireally  meant  to  be, 
whether  the  facts  stated  in  the  case  with  respect  to  the  transfer  of 
the  whisky  and  beer  amount  or  not  to  a  sale  of  intoxicating 
liquors  by  retail  within  the  meaning  of  the  3rd  section  of  the 
Licensing  Act,  1872.    It  is  to  be  observed  that  the  provision  we- 
have  to  construe  is  to  be  found  for  the  first  time  in  this  Act.   . 
Provisions  in  respect  to  the  ''sale"  of  intoxicating  liquor  occur 
often  in  similar  legislation,  but  by  s.  3  a  new  and  distinct  offence 
is  created.    In  construing  a  statute  like  the  present,  by  which  a 
penalty  is  imposed,  we  must  look  strictly  at  the  language  in  order 
to  see  whether  the  person  against  whom  the  penalty  is  sought  to 
be  enforced  has  committed  an  offence  within  the  section.    It  is 
not  disputed  that  the  club  was  bona  fide  a  club.    The  club  pro- 
perty by  the  rules  was  vested  in  certain  trustees,  no  doubt  for  the 
purpose,  as  was  suggested  in  argument,  of  enabling  them  to  sue 
or  take  other  legal  proceedings  both  of  a  civil  and  criminal  nature 
with  respect  to  injuries  to  the  possession  of  the  goods  belonging 
to  the  club.    No  doubt  other  special  properties  in  the  goods  of 
the  club  are  created  and  given  to  officers  of  the  dub  other  than 
the  trustees.     Thus  the  treasurer  has  a  special  property  in  the 
funds  of  the  club,  and  the  manager  has  a  special  property  in  the 
liquors,  and  may  part  with  them  without  the  permission  of  the 
trustees.    He  acts  for  the  committee,  who  are  his  masters,  as  are 
also  in  a  sense  all  the  members  of  the  club.    The  goods  would,  I 
presume,  be  bought  by  the  committee  and  paid  for  by  cheque  out 
of  the  funds  of  the  club.    It  is  to  be  observed  that  the  magistrate 
in  stating  the  case  cannot  have  used  the  word  "  profit "  in  its 
general  sense  of  **  trade  profit."    The  finding  really  is  meant  to 
be  that  the  liquors  consumed  off  the  premises  were  parted  with 
to  members  at  33  per  cent,  more  than  the  original  cost;  the 
excess  charged  might  be  intended  to  meet  the  expenses  of  that 
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1882  particular  branch  of  the  clnVs  dealing.  I  think  the  true  con- 
Gmm  straction  of  the  rnles  is  that  the  members  were  the  joint  owners 
Btahb.  ^^  the  general  property  in  all  the  goods  of  the  dub,  and  that  the 
trustees  were  their  agents  with  respect  to  the  general  property  in 
the  goods,  although  they  had  other  agents  with  respect  to  special 
properties  in  some  of  the  goods.  I  am  unable  to  follow  the 
reasoning  of  the  learned  magistrate  in  saying  that  the  question 
depends  upon  whether  or  not  a  profit  was  made  upon  the  sale  of 
the  liquors.  It  appears  to  me  immaterial  whether  the  sum  a 
member  pays  for  the  liquor  is  equal  to  or  more  or  less  than  the 
cost  price.  The  transaction  does  not  become  the  more  or  the  less 
a  sale  on  that  account  It  cannot  be  the  true  view  that  if  the 
member  pays  a  sum  exactly  equal  to  the  cost  price  there  is  no 
sale  within  the  section,  but  that  if  he  pays  more  than  the  cost 
price  there  is.  The  section  must  be  construed  by  looking  at  the 
language  used,  and  taking  a  large  view  of  the  object  of  the  legis- 
lation. The  legislature  have  come  to  the  conclusion  that  it  is 
unadvisable  that  intoxicating  liqnors  should  be  sold  anywhere 
without  a  license.  The  enactment  is  limited  to  *^  sales  "  of  intoxi- 
cating liquors,  and  only  seems  aimed  at  sales  by  retail  traders, 
because  the  wholesale  trader  is  not  touched.  The  question  here 
is.  Did  Graff,  the  manager,  wh6  supplied  the  liquors  to  Foster, 
effect  a  "sale"  by  retail?  I  think  not.  I  think  Foster  was 
an  owner  of  the  property  together  with  all  the  other  members 
of  the  club.  Any  member  wa^  entitled  to  obtain  the  goods  on 
payment  of  the  price.  A  sale  involves  the  element  of  a  bargain. 
There  was  no  bargain  here,  n6r  any  contract  with  Oraff  with 
respect  to  the  goods.  Foster  was  acting  upon  his  rights  as  a 
member  of  the  club,  not  by  reason  of  any  new  contract,  but 
under  his  old  contract  of  association  by  which  he  subscribed  a 
sum  to  the  funds  of  the  ^club,  and  became  entitled  to  have  ale 
and  whisky  supplied  to  him  as  a  member  at  a  certain  price.  I 
cannot  oonceive  it  possible  that  Graff  could  have  sued  him  for 
the  price  as  the  price  of  goods  sold  and  delivered.  There  was  no 
contract  between  two  persons,  because  Foster  was  vendor  as  well 
as  buyer.  Taking  the  transaction  to  be  a  purchase  by  Foster  of 
all  the  other  members'  shares  in  the  goods,  Foster  was  as  much  a 
oo-owner  as  the  vendor.     I  think  it  was  a  transfer  of  a  special 
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property  in  the  goods  to  Fosteri  which  was  not  a  sale  within  the       ^^^ 
meaning  of  the  section.    I  am  of  opinion  that  the  conviction      Quaft 
should  be  reversed.  Ev^ 

HuDDLESTON^  B.  I  am  of  the  same  opinion.  I  agree  with  the 
Solicitor-General  that  s.  3  applies  equally  to  sales  within  and  oiBf 
the  premises.  If  the  conviction  was  right  it  mnst  follow  that 
sales  of  liquor  in  every  club  are  illegal  without  a  license.  I  think 
those  who  have  framed  the  legislation  since  1828  never  considered 
or  intended  clubs  to  come  within  the  Licensing  Acts.  It  seems 
to  me  clear  that  Foster  had  a  property  or  at  least  an  interest  in 
the  goods  which  were  transferred  to  hinu  Mr.  Hill  rightly 
designated  that  interest  as  a  one  eleven  hundredth  share.  Foster 
on  payment  got  from  the  barman  who  served  him  the  interest  of 
the  other  1099  members  who  thereby  transferred  their  interest 
to  him.  There  was  no  transfer  of  the  general  or  absolute  property 
in  the  goods  to  Foster,  but  a  transfer  of  a  special  interest.  That, 
in  my  view,  was  the  result  of  the  transaction.  I  cannot  think  it 
was  a  sale  of  intoxicating  liquors  by  retail.  It  is  obvious  from 
Beg.  V.  Wilkinson  (1)  that  clubs  of  this  kind  never  could  obtain  a 
license  to  sell  liquor  off  the  premises  only.  I  am  of  opinion  that 
this  was  not  a  sale  within  the  meaning  of  the  Act. 

Judgment  for  the  appeUani. 

Solicitors  for  appellant :  Lewis  &  Lewis. 
Solicitor  for  respondent :  A.  J.  Briaiow. 

(1)  10  L.  T.  (N.a)  370. 

W.  A. 
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1881  FEAR  V.  CASTLE  and  WIFE. 

^^^^'  Ewiband  and  Wi/e^Tke  Married  Woman's  Property  Act  (1870)  Amendment 
Act,  1874  (37  <fc  38  Vict.  c.  50),  «.  5--'' Subsequent  Action  "^ConOrw^ 
turn  of. 

The  Married  Woman's  Property  Act,  1874,  s.  5,  enacts  that  when  a  husband 
after  marriage  has  a  judgment  bonfi  fide  recovered  against  him  in  any  action 
brought  under  the  Act  to  recover  a  debt  of  the  wife  contracted  before  marriage, 
"  then  to  the  extent  of  such  judgment  the  husband  shall  not  in  any  subsequent 
action  be  liable  * : — 

ffeldf  that  the  words  ''  any  subsequent  action "  mean  any  action  commenced 
subsequently  to  the  time  of  bringing  the  action  in  which  judgment  has  been 
recovered,  and  not  merely  any  action  commenced  subsequently  to  the  recovery 
of  the  judgment. 

Special  case. 

The  zaaterial  parts  of  the  case,  for  the  purposes  of  this  report, 
were  as  follows : — 

1.  On  the  Slst  of  December,  1875,  the  defendant  Annie  Castle, 
then  Annie  Arney,  widow,  by  her  promissory  note,  now  overdae, 
promised  to  pay  to  the  plaintiiBf  50Z.  and  interest  thereon,  and  the 
sum  of  55Z.  98.  was,  at  the  commencement  of  the  action,  due  to  the 
plaintiff  upon  the  same  note. 

2.  The  defendant  Annie  Castle  was  married  to  the  defendant 
A.  B.  Castle  in  January,  1881. 

3.  This  action  was  commenced  on  the  7th  of  March,  1881. 

4.  At  the  commencement  of  this  action  the  defendant  A.  B. 
Castle  was  possessed  of  certain  articles  of  furniture  and  a  mare, 
which  had  been  the  property  of  his  said  wife  before  her  marriage, 
and  were  of  the  value  of  50Z.,  and  had,  upon  the  marriage,  vested 
in  the  defendant  A.  B.  Castle.  Save  as  aforesaid,  no  personal 
estate  in  possession  has  come  to  the  hands  of  the  defendant  A.  B. 
Castle  in  right  of  his  wife. 

5.  An  action  having  been,  on  the  5th  of  March,  1881,  brought 
by  one  G.  Nowell  against  the  said  A.  B.  Castle,  jointly  with  his 
said  wife,  for  a  debt  contracted  by  her  before  her  said  marriage, 
judgment  was,  on  the  19th  of  March,  1881,  signed  in  the  said 
action  against  the  said  A.  B.  Castle,  in  respect  of  the  assets 
in  the  last  preceding  paragraphs  mentioned,  for  the  sum  of  50JL 


VOL.VnL  QUEEN'S  BENCH  DIVISION.  '     881 

EzecQtion  issaed,  and  the  goods  were  seized  by  the  sheriff  and       1881 
sold.  Feab 

The  question  for  the  opinion  of  the  Court  is,  whether,  under      oabtle. 
the  circumstances  hereinbefore  mentioned,  the  plaintiff  is  entitled, 
under  the  provisions  of  the  Married  Woman's  Property  Act  (1870) 
Amendment  Act,  1874,  to  judgment  against  the  defendant  A.  B. 
Castle,  jointly  with  his  wife  or  otherwise,  for  any  and  what  sum. 

K.  E.  Dightft  for  the  plaintiff.  The  words  ''any  subsequent 
action "  in  s.  5  of  37  &  38  Yict  c.  50  (1),  refer  to  actions  com- 
menced subsequently  to  the  recovery  of  judgment  in  the  action 
in  which  judgment  was  recovered.  That  is  the  grammatical  con- 
struction of  the  language.  The  plaintiff  in  thej  present  action, 
which  was  commenced  before  judgment  was  recovered  in  Nowell's 
action,  is  therefore  entitled  to  judgment  for  the  value  of  the 
furniture  and  mare.  It  would  be  a  hardship  upon  the  plaintiff 
if  after  action  brought  his  claim  could  be  defeated  by  reason  of 
the  defendant  allowing  judgment  to  be  signed  in  another  action 
for  the  amount  of  the  personal  estate  of  the  wife  in  his  possession. 

0.  B.  PoolSy  for  the  defendant,  was  not  heard. 

Field,  J.  The  question  before  us  involves  the  construction  of 
an  Act  passed  to  obviate  what  was  considered  the  injustice  result- 
ing to  creditors  from  the  state  of  the  law  that,  whilst  the  property 
of  a  woman  went  to  her  husband  on  her  marriage,  he  was  not 
under  any  liability  to  pay  her  debts  contracted  before  marriage. 
The  legislature  has  provided  a  remedy  co-existent  and  co-incident 
with  the  injustice.  The  principle  of  the  Act  is  clearly  to  make  the 
husband  liable  in  the  event  of  his  having  funds  of  his  wife 
actually  in  his  hands,  and  to  the  extent  only  of  those  funds. 
If  Mr.  Digby's  construction  of  s.  5  is  adopted,  the  husband  might 

( 1)  The  37  &  38  Vict.  c.  50,  enables  *"  Provided  that  when  the  husband  after 

a  husband  and  wife  to  be  jointly  sued  marriage  pays  any  debt  of  his  wife,  or 

for  her  debts  contracted  before  marriage,  has  a  judgment  bonft  fide  recovered 

and  the  husband  is  to  be  liable  in  such  against  him  in  any  such  action  as  is  in 

action  to  the  extent  only  of  the  assets  this  Act  mentioned,  then  to  the  extent 

specified  in  s.  5,  which,  amongst  other  of  such  payment  or  judgment  the  hus- 

assets,  specifies,  (1)  the  value  of  the  band  shall  not  in  any  subsequent  action 

personal  estate  in  possession  of  the  wife  be  liable." 
which  shall  have  vested  in  the  husband : 

Vou  VIII.  2D  8 
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1881  be  oompelled  to  pay  his  wife's  debt,  althongh  all  the  funds  in  his 
TT^  hands  had  been  exhausted  by  payment,  or  by  judgment  recovered. 
VjJnjL  ^®  might  be  oompelled  to  pay  six  times  the  amount  of  the  funds 
in  his  hands  in  six  different  actions  commenoed  before  judgment 
was  recoyered  in  one  action.  It  is  not  denied  that  the  action 
in  which  the  sheriff  seized  the  husband's  goods  in  the  present  case 
was  brought  bon&  fide.  The  husband  had  no  defence  whatever  to 
that  action.  It  is  dear  that  the  legislature  used  the  language  in 
the  proviso  in  its  ordinary  and  natural  sense.  The  plain  meaning 
of  ''any  subsequent  action''  is,  ''any  action  commenced  subse- 
quently to  the  commencement  of  the  action  in  which  judgment 
has  been  recovered,"  and  not  "  any  action  commenced  subsequently 
to  the  recovery  of  the  judgment."  I  may  add  that  I  am  by 
no  means  sure  that  what  occurred  in  the  present  case  was  not 
equivalent  to  a  payment  of  the  wife's  debt  by  the  husband  within 
the  proviso. 

Cave,  J.  I  am  of  the  same  opinion.  It  would  require  very 
strong  words  to  induce  the  Court  to  place  upon  the  proviso  a  con- 
struction so  repugnant  to  the  rest  of  the  Act  as  that  contended 
for.  Sect.  2  enables  the  husband  to  plead  in  bar  that  he  has  no 
assets  of  his  wife  in  his  hands  wherewith  to  satisfy  the  creditor, 
and,  since  the  Judicature  Acts,  by  Order  XX.,  rule  3,  if  the 
matter  to  be  pleaded  in  bar  arose  after  action  brought,  the  defend- 
ant may  allege  it  as  a  defence  in  his  statement  of  defence,  and  the 
plaintiff  may  thereupon  confess  the  defence  and  sign  judgment  for 
his  costs,  so  that  no  hardship  results  to  him. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiff:  Torr,  Janeway,  Oriblle,  dt  Oddie,for 
Barham  &  Son,  Bridgwater. 

Solicitors  for  defendants :  Prideaux  dt  Sons,  for  J.  B.  Poote'db 
Son,  Bridgwater. 

W.A 
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THE  QUEEN  ON  THE  PROSECUTION  OP  ALFRED  KING  v.  HANDS-        1881 
LET  AND  Othkbs,  JusnoBS  of  teb  Boboixoh  of  Bubklxt.  Dm.  20. 


JwUeet  of  Feace-^Iniereit  dUqualifying^PuUic  ffedlih  Act,  1875  (38  Jh  39 
Viet.  c.  55),  8.  258-^Town  C<mndl--Enforeing  Borough  Bate. 

Where  by  statate  a  member  of  the  town  ooondl  of  a  borough  may  act  as  a 
justice  of  the  peace  in  matters  arising  under  the  Act,  in  order  to  disqualify  him 
from  BO  acting  it  is  not  sufficient  to  shew  that,  as  a  member  of  the  town  coundl, 
he  has  a  pecuniary  interest  in  the  result  of  the  information  or  complaint^  or  that 
the  corporation  of  which  he  is  a  member  are  the  prosecutors,  but  it  must  be 
established  that  he  has  such  a  substantial  interest  in  the  result  of  the  hearing  as 
to  make  it  likely  that  he  has  a  real  bias  in  the  matter. 

Beg.  ▼.  Qibhon  (6  Q.  B.  D.  168)  disapproved. 

An  officer  of  a  corporation  appointed  to  collect  the  borough  rate  obtained  a 
summons  against  a  ratepayer  in  arrear.  In  so  doing  he  acted  in  the  discharge  of 
his  duty,  but  on  his  own  responnbility  and  without  consulting  the  town  oounoi]. 
At  the  hearing  the  justices  dismissed  the  summons,  on  the  ground  that  one  of 
the  sitting  magistrates  being  a  town  councillor  was  thereby  disqualified  from 
adjudicating  upon  the  summons.  On  motion  for  a  mandamus  to  tiie  justices  to 
hear  and  adjudicate  on  the  summons  :— 

Eeld  (by  Field  and  Cave,  JJ.),  that  there  was  no  ground  for  supposing  either 
substantial  interest  or  likelihood  of  bias,  and  consequently  no  disqualification, 

BuLE  calling  on  Bobert  Handsley  and  others,  justices  of  the 
borough  of  Burnley,  to  shew  cause  why  a  writ  of  mandamus  should 
not  issue  commanding  them  to  hear  and  adjudicate  on  a  summons 
obtained  by  one  King  against  an  inhabitant  of  the  borough  for 
non-payment  of  the  borough  rate. 

It  appeared  (1)  that  King,  who  was  an  officer  of  the  corporation^ 
was  charged  with  the  duty  of  collecting  the  borough  rate,  and,  in 
the  discharge  of  such  duty,  applied  for  summonses  against  such 
ratepayers  as  were  in  arrear.  In  so  doing  he  exercised  his  own 
discretion  and  acted  on  his  own  responsibility,  and  did  not  consult 
the  town  council,  or  any  committee  or  member  thereof.  In  the 
present  case  King  obtained  a  summons  from  a  justice  who  was  not 
a  member  of  the  town  council,  but  on  the  hearing  of  the  summons 
the  justices  refused  to  adjudicate,  and  dismissed  the  summons  on 
the  ground  that  one  of  the  sitting  magistrates  being  a  town 
councillor  was  thereby  disqualified  from   adjudicating  upon  the 

(1)  The  statement  of  facts  is  taken  from  the  judgment  of  the  Court. 

2  D  2  2 
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188^  summons.  The  other  jostices  present  were  not  members  of  the 
Ths  Quexh  town  council,  but  were  all  burgesses  of  the  borough. 
Haitouet.  ^^^  levying,  collection,  and  enforcement  of  the  borough  rate  in 
Burnley  are  governed  by  a  local  Act,  the  Burnley  Borough 
Improvement  Act,  1871  (31  &  35  Yict  c.  div.)  Sect  502  of  this 
Act  is  similar  in  its  effect  to  s.  258  of  the  Public  Health  Act,  1875, 
and  by  it  it  is  enacted  that^  ''Except  as  expressly  otherwise  pro- 
vided, any  person  shall  not  be  disqualified  or  disabled  to  act  as 
justice  of  the  peace,  coroner,  juror,  or  otherwise,  in  any  matter 
arising  under  or  in  relation  to  this  Act,  by  reason  of  his  being  a 
ratepayer  in  the  borough,  or  liable  to  any  payments  under  this 
Act,  or  a  member  of  the  council  or  of  any  committee  thereof" 

1881.  Dec.  7.  Ohannell,  for  the  prosecution.  The  objection 
raised  that  one  of  the  justices  is  a  member  of  the  town  council, 
and  therefore  virtually  prosecutor,  would  apply  to  every  burgess, 
and  so,  probably,  to  every  borough  justice.  Beg»  v.  Otbhan  (1) 
would  seem  to  be  an  authority  in  favour  of  the  view  taken  by  the 
justices,  but  it  is  inconsistent  with  Beg.  v.  Meyer.  (2)  In  Whits  v. 
Bedfem  (3),  reported  on  another  point,  the  question  of  interest 
was  involved,  and  it  was  necessary  to  decide  it,  and  unless  decided 
in  fisivour  of  the  view  now  urged,  the  second  point  would  not  have 
arisen.  The  rule  to  be  gathered  from  the  cases  is  that,  in  order 
to  disqualify,  there  must  be  circumstances  likely  to  produce  a 
l)ias,  and  that  merely  belonging  to  the  prosecuting  body  is  not 
such  a  circumstance,  and  does  not  disqualify. 

Sir  H.  Oiffard,  Q.C7.,  shewed  cause.  The  justices  were  right,  for, 
in  the  words  of  Blackburn,  J.,  in  Beg.  v.  Meyer  (2),  the  justice  in 
question  was  sitting  as  a  judge  on  an  information  arising  out  of  a 
matter  in  which  he  was  a  litigant  party  with  the  defendant.  The 
section  of  the  local  Act  which  corresponds  with  s.  258  of  the 
Public  Health  Act,  1875,  prevents  the  small  pecuniary  interest  of 
a  ratepayer  or  person  contributing  to  or  benefited  by  any  fund 
from  acting  as  a  disqualification,  but  the  objection  here  is  that,  as 
a  member  of  the  town  council,  this  gentleman  is  virtually  pro- 
secutor :  Beg.  v.  MUledge  (4) ;  Beg.  v.  Oibhon  (1) ;  and  has  such 

(1)  6  Q.  B.  D.  168.  (3)  5  Q.  R  D.  15. 

(2)  1  Q.  B.  D.  173.  (4)  4  Q.  B.  D.  332. 
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an  interest  as  might  gire  him  a  bias  in  the  matter:  Reff.  v.        1881 

Meyer.  (1)  «  TraQuwaT 

ChanneO,  in  reply.  n       ,       u        HanSl... 

Cur.  adv.  vuU. 

1881.  Dec  20.  The  judgment  of  the  Court  (Field  and  Gave,  J  J.) 
was  read  by 

Cave,  J.,  who,  after  stating  the  facts  as  above  set  out,  pro- 
ceeded : — ^It  was  contended  for  the  Crown  that  s.  502  of  the  Local 
Act  authorized  the  justice  in  question  to  act,  although  he  was  a 
member  of  the  town  council. 

For  the  defendants  it  was  submitted  that  the  section  in 
question  does  not  empower  any  town  councillor  to  act  in  cases 
in  which  the  corporation  are  themselves  the  prosecutors,  and  that 
in  this  case  the  corporation  were  in  fact  by  their  oflScer  the 
prosecutors,  and  the  cases  of  Beg.  v.  MiOedge  (2),  Beg.  t. 
QQibon  (8),  and  Beg.  v.  Meyer  (1),  were  cited  in  support  of  this 
contention. 

In  Beg.  v.  MUUdge  (2)  complaint  had  been  made  to  the  Local 
Government  Board  of  a  nuisance  arising  from  a  piece  of  water 
in  Weymouth,  and  the  board  thereupon  required  the  town  council 
of  V7eymouth  to  abate  the  nuisance.  The  town  council  passed  a 
resolution  that  steps  should  be  taken  against  the  owners  of  the 
water  for  the  abatement  of  the  nuisance.  Two  justices  of  the 
borough,  who  were  members  of  the  town  council,  and  who  had 
taken  an  active  part  in  discussious  on  the  question,  were,  with 
four  other  magistrates,  on  the  bench  of  justices  when  the 
summons  against  the  owner  of  the  water  came  on  for  hearing. 
They  refused  to  retire,  although  the  defendant  objected  to  their 
sitting,  on  the  ground  that  they  were  the  prosecutors.  The 
defence  was  that  the  nuisance  was  caused  by  the  town  council 
themselves  sending  the  drainage  of  the  town  into  the  water  com- 
plained of.  The  defendant  was  convicted  by  a  majority  of  four  to 
two,  the  justices  in  question  voting  in  the  majority,  and  it  was 
held  that  under  the  circumstances  they  were  disqualified  for 
acting.    It  is  obvious  that  in  this  case  the  justices  were  sub- 

(1)  1  Q.  B.  D.  173.  .  (2)  4  Q.  B.  D.  332. 

(3)  6  Q.  B.  D.  168. 
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1881  stantially  interested  in  the  proceeding  adjudicated  npon  so  as  to  be 
THaQuBiv  likely  to  have  a  real  bias  in  the  matter.  Reff.  t.  Meyer  (1)  is  a 
jj^jjj^j^  similar  case,  and  the  decision  there  is  put  on  that  very  ground^ 
and  it  is  pointed  out  that  the  interest — where  not  pecuniary — 
must  be  substantial,  so  as  to  make  it  likely  that  the  justice  has  a 
real  bias,  and  that  the  mere  possibility  of  bias  is  not  sufficient  to 
disqualify.  In  Beg,  v.  Justieea  of  Huntingdon  (2),  it  was  held,  in 
accordance  with  this  distinction,  that  justices  who  were  members 
of  the  town  council  of  a  borough,  and  as  such  had  taken  an  active 
part  in  the  making  of  an  order  under  the  Dogs  Act,  1871,  were 
not  thereby  disqualified  &om  sitting  to  hear  a  complaint  of  non- 
observance  of  the  order.  In  Beg.  v.  Oitbon  (3),  by  a  local  Act 
for  the  improvement  of  a  borough,  the  corporation  was  made  the 
authority  for  the  execution  of  the  Act,  with  power  to  direct  prose- 
cutions for  this  purpose.  An  information  for  an  offence  under 
this  Act  having  been  preferred  by  an  officer  on  behalf  of  the 
corporation,  a  summons  was  issued  upon  it  by  a  justice  who  was 
an  alderman  and  member  of  the  corporation,  but  such  summons 
came  on  for  hearing  before  justices  none  of  whom  were  connected 
with  the  corporation,  the  Court,  however,  held  that  such  justices 
could  not  adjudicate  upon  the  summons  because  it  had  been 
issued  by  one  who  was  virtually  prosecutor.  The  case  of  Beg,  v. 
Meyer  (1)  was  not  cited  there,  and  the  Court  does  not  advert  to 
the  distinction  established  by  that  case  between  a  substantial 
interest  likely  to  cause  a  real  bias  and  the  mere  possibility  of  a 
bias.  Still  we  might  have  felt  ourselves  bound  by  the  decision 
in  that  case  had  it  not  been  that  in  White  v.  Bedfem,  reported, 
but  not  on  this  point  (4),  the  same  question  arose,  and  was 
decided  the  other  way.  Feeliug  ourselves  thus  at  liberty  to 
exercise  our  own  judgment  in  the  matter,  we  are  of  opinion  that 
in  cases  L'ke  the  present  where  such  a  section  as  s.  502  of  this 
local  Act  exists,  it  is  not  enough  to  shew  merely  that  an  adjudi- 
cating justice  is  a  member  of  the  town  council,  and,  as  such,  has 
a  pecmuary  interest  in  the  result  of  the  complaint  or  information, 
or  that  he  is  a  member  of  the  corporation  which  is  charged  with 
the  duty  of  prosecuting  the  offence  which  he  sits  to  adjudicate 

(1)  1  Q.  B.  D.  173.  (3)  6  Q.  B.  D.  168. 

(2)  4  Q.  B.  D.  522.     ;  (4)  6  Q.  B.  D.  15. 
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upon,  but  that  in  order  to  disqualify  the  justice  it  must  be        1881 
established  that  he  has  such  a  substantial  interest  in  the  result  of  tw,  gmm^ 
the  hearing  as  to  make  it  likely  that  he  has  a  real  bias  in  the  ^AimnAr 
matter.    In  our  opinion  there  is  in  this  case  no  ground  what- 
ever for  saying  that  there  was  any  such  substantial  interest  or 
likelihood  of  real  bias,  and  consequently  the  rule  must  be  made 

absolute. 

Bute  cAsohOe. 

Solioitors  for  applicant :  MUne,  Biddh,  &  MeUor,  for  Oreelce  dt 
Sandy  f  BwnJey. 

Solicitor  for  justices :  E.  Wanriner^for  J.  Knowles^  Burnley. 

A.  M. 


WESTON  AOT)  Othkes  v.  THE  MANAGERS  OP  THE  METROPOLITAN        1882 
ASYLUM  DISTRICT,  j?V6. 28. 

Landlord  and  Tenant^Oovenant  in  Lease  against  Carrying  on  Offensive  Trade 
— Extra  Bent  reserved  in  cast  of  breach  of  such  Covenant — Forfeititre, 

The  defendants  were  assignees  of  the  lease  of  oeriain  premises,  which  had  been 
demised  by  the  plaintiffs  for  a  term  of  years,  the  reddendum  being  as  follows : 
^yielding  and  paying  a  yearly  rent  of  30^.  by  equal  quarterly  payments"  on  the 
usual  quarter  days,  *'  and  a  like  yearly  rent  of  252.  by  like  equal  payments  in 
case  any  of  the  trades,  oocupations,  or  things  hereinafter  coyenanted  not  to  be 
carried  on  or  done  upon  the  said  premises  shall  be  carried  on  or  done." 

The  lessees,  among  other  usual  ooTenants,  covenanted  not  to  carry  on  upon  the 
premises  certain  specified  trades  or  businesses,  nor  any  offensive,  noisome,  or  noisy 
trade  or  business  whatsoever,  nor  do,  nor  suffer  to  be  done,  anything  which  might 
be  or  grow  to  the  damage  or  annoyance  of  the  lessors.  The  lease  contained  a 
condition  of  re-entry  if  the  said  yearly  rent  of  301.  or  the  said  further  rent  of  261^ 
in  case  the  same  should  become  payable,  were  in  arrear,  or  if  and  whenever  there 
should  be  a  breach  of  any  of  the  covenants  thereinbefore  contained  on  the  part  of 
the  lessees. 

The  defendants  having  carried  on  upon  the  demised  premises  a  business  within 
the  terms  of  the  above-mentioned  covenant,  the  plaintiffs  sued  to  recover  the  pre- 
mises as  upon  a  forfeiture  of  the  lease  :»• 

Eeldy  that  the  lease  could  not  be  construed  as  meaning  that  the  defendants  were 
entitled  to  carry  on  the  business  in  question  upon  payment  of  the  additional  rent 
mentioned  in  the  reddendum,  and  that  the  plaintiffs  were  entitled  to  re-enter  xmder 
the  condition  for  re-entry. 

Demubbeb  to  the  statement  of  defence  in  an  action  for  the 
reooyery  of  certain  premises  by  the  lessors  against  the  assignees 
of  the  lease  npon  a  forfeiture  for  breach  of  covenant. 
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Statement  of  olaim  alleged  that  the  lease  contained  a  covenant 
'  on  the  part  of  the  lessees  for  themselves,  their  execators,  adminis- 
^^*'         trators  and  assigns,  not  to  exercise  or  carry  on,  or  suffer  to  be 
OF  Metbo-   carried  on  upon  the  premises  certain  offensive  trades  or  oocupa- 
AsTLUM     tions  in  the  lease  more  particularly  mentioned,  or  any  offensive, 
^^°™'°^'     noisome,  or  noisy  trade  or  business  whatsoever,  nor  do  nor  suffer 
to  be  done  anything  whioh  might  be  or  grow  to  the  damage  or 
annoyance  of  the  lessors,  their  heirs  or  assigns,  or  any  of  their 
tenants,  that  the  lease  contained  a  condition  of  re-entry  for  breach 
of  any  of  the  covenants  to  be  performed  by  the  lessees,  and  that 
the  defendants,  the  assignees  of  the  lease,  carried  on  a  certain 
offensive  business  or  occupation  on  the  premises  and  did  and 
suffered  to  be  done  therein  things  which  might  be  or  grow  to  the 
damage  or  annoyance  of  the  lessors,  and  that  they  converted  the  pre- 
mises sought  to  be  recovered  into  a  depot  for  ambulances,  horses, 
drivers  and  persons  engaged  in  the  removal  of  smallpox  patients. 
The  statement  of  defence  set  out  the  reddendum  of  the  lease 
and  the  condition  of  re-entry  verbatim. 

It  was  agreed  that  the  Court  should  be  at  liberty  to  refer  on 
the  argument  of  the  demurrer  to  the  lease  itself.  The  lease  was 
of  certain  houses  for  a  term  of  years,  and  the  reddendum  was  as 
follows,  ''yielding  and  paying  therefor  daring  the  said  term 
unto  the  lessors  the  yearly  rent  of  302.  by  equal  quarterly  pay- 
ments on  the  25th  of  December,  &c.  (setting  out  the  usual  quarter 
days),  and  also  yielding  and  paying  unto  the  lessors  the  further 
yearly  rent  of  25/.  by  like  equal  payments  in  case  any  of  the 
trades,  occupations,  or  things  hereinafter  covenanted  not  to  be 
carried  on  or  done  upon  the  said  premises,  shall  be  carried  on  or 
done,  the  first  payment  of  such  last  mentioned  rent  to  be  made  on 
the  first  of  the  said  days  of  payment  of  rent  hereinbefore  men- 
tioned as  shall  happen  next  thereafter,  and  such  last-mentioned 
rent  to  oontmue  and  be  paid  thereafter  daring  the  residue  of  the 
said  term."  Then  followed  covenants  to  pay  rent,  to  repair,  and 
other  usual  covenants  by  the  lessees,  and  a  covenant  ''not  to 
carry  on  or  exercise,  or  suffer  to  be  carried  on  or  exercised,  upon 
the  said  premises,  the  trade  of  a  victualler,  ale-house  keeper, 
tavern  keeper,  slaughterman,  tallow-chandler,  tobacco-pipe  burner, 
soap-boiler,  sugar  baker,  fellmonger,  common  brewer,  dyer,  dis- 
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tiller,  cnrrier,  tanner,  nightman,  scavenger,  slopseller,  or  seller  of 
secondhand  clothes,  or  railway  grease  for  carriages,  or  of  flaying 
horses,  laying  of  night  slop  or  night  soil,  or  of  bill  posting  or 
shewing  adyertisements,  or  any  offensiye,  noisome,  or  noisy  trade 
or  business  whatsoeyer,  nor  do,  nor  suffer  to  be  done,  anything 
which  might  be  or  grow  to  the  damage  or  annoyance  of  the 
lessors,  their  heirs,  or  assigns,  or  any  of  their  tenants."  The  con- 
dition of  re-entry  was  as  follows  :  "  Provided  always,  that  if  the 
said  yearly  rent  of  30Z.  hereinbefore  reserved,  or  the  said  farther 
rent  of  25Z.  in  case  the  same  shall  become  payable,  or  any  part 
thereof  shall  be  in  arrear  for  twenty-one  days,  or  if  and  whenever 
there  shall  be  a  breach  of  any  of  the  covenants  hereinbefore  con- 
tained on  the  part  of  the  lessees,  then  it  shall  be  lawfal  for  the 
lessors  to  re-enter  upon  the  premises,  and  the  same  to  have  and 
repossess  as  in  their  first  and  former  estate,  anything  hereinbefore 
to  the  contrary  notwithstanding." 

FuUarton,  in  support  of  the  demurrer.  The  reasonable  con- 
struction of  the  lease  is  that  it  gives  the  lessors  the  alternative  of 
exacting  an  increased  rent  if  any  of  the  prohibited  businesses  are 
carried  on,  or  of  re-entering  for  breach  of  the  covenant.  The 
trades  and  businesses  specified  by  the  covenant  are  of  very  various 
kinds,  and  in  the  case  of  some  of  them,  and  under  certain  circum- 
stances, it  might  be  su£Scient  remedy  for  the  lessors  to  exact  the 
increased  rent  without  going  the  length  of  insisting  on  the 
forfeiture,  whereas  in  the  case  of  the  other  and  more  seriously 
offensive  or  noxious  trades  coming  within  the  covenant,  it  might 
be  most  prejudicial  to  the  lessors  that  the  lessees  should  be 
entitled  to  carry  them  on  subject  to  the  payment  of  the  increased 
rent.  It  is  for  the  benefit  of  both  parties,  therefore,  that  the 
lessors  should  have  an  option  of  adopting  one  or  other  of  those 
alternatives  as  the  circumstances  might  render  it  desirable.  But 
the  reason  of  the  thing  and  the  accurate  construction  of  the 
words  used  both  negative  the  contention  that  the  lessees  were 
to  be  entitled  to  use  the  premises  for  any  trade  or  purpose, 
however  prejudicial  to  the  lessors'  interest,  on  payment  of  the 
increased  rent.    [He  cited  CUy  of  London  v.  Pugh  (1) ;  Barrett  v. 

(1)  4  Bro.  P.  C.  395. 
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Blagrave  (1) ;  Bringloe  y.  Chodaon  (2) ;  06le$  y.  Sims  (3) ;  French 

WEffTON         V.  Jfo^JOfe.   (4)] 

Mai^oebs       Proudfoot,  in  support  of  the  statement  of  defence.    The  clause 
OF  Hbtbo-    of  forfeiture  is  controlled  by  the  earlier  part  of  the  deed.    There 
Asylum     is  a  reseryation  of  an  increased  rent  if  any  of  the  specified  trades 
^*™^'    or  any  other  business  coming  within  the  coyenant  is  carried 
on.    This  is  inconsistent  with  the  idea  that  there  is  to  be  a  for- 
feiture on  such  trade  or  business  being  carried  on.    The  condition 
of  re-entry  must  be  read  only  as  applicable  to  breaches  of  the 
other  coyenants.    [He  cited  PayJer  y.  Homersham  (5) ;  SieldeoMre 
y.  Thidleion  (6) ;  Woodward  y.  Gyles  (7) ;  Legh  y.  LOUe.  (8)] 
Fuilarton,  in  reply,  was  not  called  upon. 

Mathew,  J.  I  am  of  opinion  that  this  demurrer  must  be 
allowed.  It  was  contended  for  the  plaintiffs  that  there  was  clearly 
a  breach  of  coyenant,  and  that  under  the  condition  of  re-entry 
the  term  was  forfeited.  It  was  contended  on  the  other  hand  for 
the  defendants  that,  on  the  true  construction  of  the  lease,  there 
was  no  forfeiture.  The  question  is,  therefore,  what  the  lease 
means.  It  contains  a  covenant  not  to  carry  on  certain  specified 
trades  or  any  other  ofiensive  trade,  or  business,  and  there  is  a 
clause  of  forfeiture  in  the  most  general  terms  in  case  of  any 
breach  of  the  covenants.  It  is  argued  that  before  we  hold  that 
there  was  a  breach  of  coyenant,  causing  a  forfeiture,  we  must  look 
to  the  reddendum,  and  that  it  shews  that  the  lessees  were  to  be  at 
liberty  to  carry  on  the  businesses,  and  do  the  things  prohibited 
by  the  coyenant,  on  condition  that  they  paid  an  increased  rent  as 
provided  for  by  the  reddendum.  It  was,  howeyer,  pointed  out 
by  the  counsel  for  the  plaintiffs  that  the  reddendum  itself,  in 
terms,  treats  the  acts,  which  according  to  the  defendants'  contention 
it  authorised  the  lessees  to  do,  as  breaches  of  covenant.  I  cannot 
construe  it  as  meaning  that  the  lessees  are  to  be  entitled  to  do 
the  things  mentioned  in  the  covenant  upon  payment  of  the 
increased  rent.  I  think  the  lease  must  be  construed  as  suggested' 
by  the  plaintifb'  counsel,  that  is  to  say,  the  additional  rent  must 

(1)  6  Ves.  555.  (5)  4  M.  &  S.  423. 

(2)  8  So,  71.  (6)  6  M.  &  S.  9. 
(3)^5  D.  M.  &  Q.  1.  (7)  2  Vem.  119.      • 
(4)  2  D.  &  War.  269.  (8)  6  H.  &  N.  165. 
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be  treated  as  a  penal  rent,  bat  not  as  shewing  that  the  carrying 
on  of  the  trades  in  question  is  not  a  breach  of  covenant.  So 
constming  the  lease,  it  seems  to  me  that  we  give  dae  effect  to 
all  its  terms.  For  these  reasons  I  think  our  judgment  must  be 
for  the  plaintiffs. 

Oaye,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  the 
lease  gives  the  lessors  two  remedies;  not  that  both  can  be 
exeroised  together,  because,  if  the  forfeiture  is  insisted  on,  there- 
after no  increased  rent  can  accrue,  and,  if  the  increased  rent  is 
received,  any  existing  cause  of  forfeiture  is  waived.  They  are 
alternative  remedies  in  my  opinion.  Why  should  not  the  lease 
be  so  construed,  and  why  should  not  there  be  a  stipulation  for 
such  alternative  remedies?  Such  a  stipulation  seems  not  un- 
reasonable. Either  of  the  remedies  alone  might  be  insufficient, 
or  inappropriate.  K  the  breach  of  the  covenant  is  trivial,  and  if 
rents  have  fallen,*  to  enforce  the  forfeiture  might  be  very  un- 
desirable in  the  lessors'  interests.  On  the  other  hand  if  the 
breach  is  a  serious  one,  then  the  extra  rent  of  25/.  might  be  an 
utterly  inadequate  remedy.  It  has  been  contended  that  the 
effect  of  the  provisions  of  the  lease  is  that  of  an  agreement  that 
the  lessees  may  carry  on  the  trades,  or  do  the  acts  specified,  on 
payment  of  a  certain  additional  rent,  not  that  of  an  undertaking 
by  the  lessees  not  to  carry  on  the  trades,  or  do  the  acts  in  ques- 
tion. That  is  to  say,  that,  on  payment  of  the  extra  rent»  the 
lessees  may  use  the  premises  to  carry  on  any  business,  however 
offensive  or  noisome.  Is  it  reasonable  to  suppose  that  this  was 
intended  ?  I  cannot  so  read  the  lease.  The  words  of  it  plainly 
import  a  covenant  not  to  do  the  specified  things.  It  seems  to  me, 
on  the  other  hand,  that  the  interpretation  contended  for  by  the 
plaintiffs'  counsel  gives  a  meaning  to  the  whole  deed  which  it 
may  very  reasonably  have.  For  these  reasons  I  think  the 
demurrer  must  be  allowed. 

Judgment  for  the  ptainiiffi. 

Solicitors  for  plaintiffs :  Perkins  &  Wedon. 

Solicitors  for  defendants :  Charles  Sogers^  Sons,  dk  Russell. 
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I8S2  TUBNER  v.  BRIDGETT. 

March  3.  WRIGHT,  Claimant. 

BanliTupicy'-'IAquidatian'— Bankruptcy  Ad,  1869  (32  A  33  Via.  e.  71),  s.  87 
^-Ooods  of  a  Trader  taken  in  exeeutian/ar  a  Sum  exceeding  BOi, — Abandon" 
meni  qfpart  qf  Judgment  Ddi. 

Judgment  was  signed  in  an  action  against  a  trader  for  debt  and  costs 
amounting  to  less  than  BOl.  The  Judgment  creditor  delivered  to  the  sheriff  a 
writ  of  fi.  fa.  endorsed  to  levy  the  amoont  of  the  debt  and  costs,  with  the 
expenses  of  and  incidental  to  the  execution.  The  expenses  of  and  incidental  to 
the  execution,  added  to  the  amount  of  the  debt  and  costs,  made  a  total  exceeding 
507.,  but  upon  notice  of  a  liquidation  petition  against  the  execution  debtor,  the 
execution  creditor  directed  the  sheriff's  officer  not  to  sell  for  an  amount 
exceeding  507.,  and  accordingly  goods  to  the  amount  of  497.  lis.  only  were 
■old:— 

Eeldf  that  the  execution  creditor  could,  by  abandoning  so  much  of  his  judg- 
ment debt  as  might  be  necessary  to  keep  the  total  amount  for  which  the  goods 
were  sold  under  50{.,  avoid  the  operation  of  s.  87  of  the  Bankruptcy  Act,  1869, 
and  that,  therefore,  the  execution  creditor  and  not  the  tmstee  in  liquidation  was 
entitled  to  the  proceeds  of  the  execution. 

I5TEBPLEADEB  sommoiis  referred  to  the  Gonrt  from  chambers 
by  Stephen,  J. 

The  facts  sufficiently  appear  from  the  judgment. 

Feb.  15.  Dodd,  for  the  trustee  in  liquidation.  The  question 
turns  on  the  true  construction  of  the  87th  section  of  the  Bank* 
mptcy  Act,  1869.  It  is  contended  that  the  question  under  that 
section  is  for  what  amount  the  sherifif  seizes.  The  words  are 
''  where  the  goods  of  any  trader  have  been  taken  in  execution  in 
respect  of  a  judgment  for  a  sum  exceeding  50L  and  sold.'*  Here 
the  writ  was  endorsed  to  levy  for  44/.  99.  and  the  expenses  of  and 
incidental  to  execution.  The  decisions  shew  that  all  the  expenses 
of  the  execution  and  sale  are  to  be  added  to  the  judgment  debt 
and  costs  in  computing  the  amount  for  which  the  goods  are  to 
be  deemed  to  be  taken  in  execution.  The  goods  here  were, 
applying  this  test,  taken  in  execution  for  an  amount  exceeding 
50Z.9  for  the  expenses  of  execution  and  sale  added  to  the  amount 
of  the  judgment  make  a  total  exceeding  50L  :  Ex  parte  Liverpool 
Loan  Oo.f  In  re  BuUen  (1),  Ex  parte  Sims,  In  re  Oruhb.  (2) 
(1)  Law  Rep.  7  Ch.  732.  (2)  5  Ch.  D.  375. 
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Dawson  Ydverton^  for  the  execution  creditor.    The  cases  shew       1882 
that  the  execution  creditor  may  abandon  part  of  the  judgment     tubn^ 
debt,  and  direct  the  sheriff  to  levy  for  less  than  the  full  amount    gaiMiTT 
of  the  debt  and  costs,  and  so  keep  the  total  amount  levied  under 
50/.,  and  that  in  such  cases  the  87th  section  does  not  apply :  Ex 
parte  Reya^  In  re  Salinger  (1)  ;  Ex  parte  Berihier^  In  re  RinJcs.  (2) 

These  decisions  shew  that  there  must  not  only  be  a  seizure,  but 
also  a  sale  for  over  50/.  in  order  that  the  section  may  apply. 
Here  neither  at  the  time  of  seizure  or  sale  was  the  sum  of  50Z. 
exceeded.  For  the  original  judgment  debt  and  costs  for  which 
the  seizure  took  place  amounted  to  only  44Z.  9«.,  and  the  goods 
were  ultimately  sold  for  less  than  50/.,  inasmuch  as  the  execution 
creditor  abandoned  so  much  of  the  debt  as  to  keep  the  total, 
including  the  expenses  of  execution,  under  50/. 

JDocZcZ,  in  reply. 

Clement  Scott,  appeared  for  the  sheriff. 

Our.  adv.  wit. 

March  3rd.  The  judgment  of  the  Court  (Field  and  Bowen,  JJ.) 
was  delivered  by 

Field,  J.  This  is  a  summons  of  interpleader  referred  to  the 
Court  by  Stephen,  J. 

The  question  is  whether  the  execution  creditor  or  the  trustee  in 
liquidation  of  an  execution  debtor  is  entitled  to  the  proceeds  of  a 
levy  in  execution  made  by  the  former. 

The  judgment  under  which  the  writ  of  execution  was  issued 
was  signed  on  the  24th  of  November,  and  was  for  a  sum  less  than 
50/.,  viz.,  44/.  98.  including  the  debt  recovered  and  the  costs  of 
the  action.  The  writ  was  delivered  to  the  sheriff  on  the  same 
day  indorsed  to  levy  44/.  90.,  with  sheriff's  fees  and  poundage  and 
all  other  legal  and  incidental  expenses,  and  if  the  direction  to 
levy  had  continued  unaltered  the  sum  levied  under  the  writ 
would  have  exceeded  the  sum  of  50/.,  the  fees,  poundage,  legal 
and  incidental  expenses  having  at  the  time  of  the  sale  amounted 
to  more  than  enough  to  bring  the  amount  with  the  debt  to  more 
than  that  sum.  On  the  25th  of  November  a  petition  for  liquida- 
tion of  the  affairs  of  the  debtor  was  presented,  and  on  the  30  th 
(1)  6  Oh.  D.  332.  (2)  7  Ch.  D.  882. 
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1882  nofiioe  of  it  was  giren  to  the  exeoation  creditor.  He  on  the  eame 
TxjBNKB  d*y  g*^'^®  notice  to  the  sherifif 's  officer  in  possession  directing  him 
^  ^-  not  to  sell  goods  beyond  5021,  and  the  sheriff's  officer  undertook 
not  to  do  so.  He  accordingly  sold  goods  realising  a  total  of 
491 17s.,  which  was  thus  made  up ;  Poundage^  21  9s.  lOd. ;  Leyy 
fee^  121  Is. ;  Possession  nine  days,  2/.  5s. ;  Expenses  of  sale,  22. 10s. ; 
Debt  and  costs,  411.  lis.  2d, ;  Total  497. 17s. ;  and  it  is  a  portion  of 
this  sum,  i.e.,  the  debt  and  costs  41Z.  lis.  2d.  which  is  in  dispate. 
Now  the  question  whether  it  belongs  to  the  execution  creditor  or 
the  trustee  depends  for  its  answer  upon  the  meaning  of  the  87ih 
section  of  the  Bankruptcy  Act  of  1869,  read  in  conjunction  with 
s.  5,  sub-s.  6  of  the  same  Act  By  the  latter  section,  a  petition 
for  adjudication  of  bankruptcy  may  be  presented  against  a  trader 
debtor,  where  execution  issued  on  any  legal  process  for  the  purpose 
of  obtaining  payment  of  not  less  than  502.  has  been  leyied  by 
seizure  and  sale  of  his  goods,  by  which  section,  therefore,  no 
status  of  bankruptcy  is  conferred  on  a  debtor  until  **  sale." 

By  s.  87  it  is  provided  that  where  the  goods  of  a  trader  have 
been  ^  taken  in  execution  "  in  respect  of  a  judgment  for  a  sam 
exceeding  507.  and  ^'sold,"  the  sheriff  in  the  eyents  which  hare 
happened  in  this  case  is  to  hold  the  proceeds  of  the  sale,  after 
deducting  expenses,  in  trust  to  pay  them  to  the  trustee ;  but  if 
no  notice  of  a  petition  for  liquidation  is  served  or  no  adjudication 
made  on  any  petition  the  sheriff  is  to  deal  with  the  proceeds 
according  to  his  mandate. 

Now  it  will  be  observed  that  these  sections  are  not  correlative ; 
that  the  status  of  bankruptcy  does  not  come  into  existence  merely 
where  there  has  been  a  judgment,  whilst  the  trustee  is  entitled  to 
the  proceeds  of  the  levy  only  where  the  taking  in  execution  and 
sale  are  in  respect  of  a  judgment.  In  the  absence  also  of  any 
indication  in  the  statute  of  the  principle  upon  which  these  two 
sections  are  based,  or  of  the  reason  why  502.  should  be  the  limits 
or  why  the  502.  is  to  be  fixed  by  the  amount  recoverable  at  the 
date  of  the  judgment,  or  the  levy,  or  the  sale,  the  construction 
of  the  section  may  be  thought  not  to  be  free  from  difficulty. 

If  we  had  been  left  to  our  own  unaided  construction  we  should 
have  been  inclined  to  think  that  the  true  period  of  time  and  the 
true  measure  of  amount  were  to  be  found  at  the  date  of  the 
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jadgment  and  in  the  sam  ascertained  by  it,  for  whilst  on  the  one        1882 
hand  that  period  and  measure  are  fixed  and  permanent,  on  the     tobhxb 
other  handy  if  they  are  to  be  taken  at  any  later  period,  the  legis-    BBmasrr. 
lation  oeases  to  give  any  certain  measure.    If,  however,  the  time 
and  amount  are  to  be  fixed  at  a  later  period  than  the  judgment  it 
must  be  either  that  of  the  levy  or  that  of  the  sale,  but,  inasmuch 
as  the  direction  to  levy  is  the  act  of  the  creditor  who  may  direct 
any  sum  less  than  the  amount  of  his  judgment  to  be  levied.  Ex 
parte  Berthier  (1),  this  construction  leaves  the  amount  uncertain 
up  to  the  time  of  and  dependant  upon  his  election. 

Again,  if  they  are  to  be  ascertained  at  the  date  of  the  sale, 
then  other  elements  of  the  amount  to  be  levied  have  intervened, 
some  reasonably  certain,  such  as  expenses  of  execution  and  levy 
fee,  others  absolutely  uncertain,  such  as  poundage  (varying 
according  to  the  amount  of  the  proceeds  of  the  sale  as  they  are 
less  than  or  equal  to  the  debt)  and  possession  money,  varying 
according  to  the  length  of  the  time  during  which  a  sheriff's  officer 
may  properly  or  improperly  hold  the  goods  before  sale.  These 
reasons  seem  to  shew  thafr  the  true  construction  should  be  in 
favour  of  the  earlier  period.  ' 

But,  however  this  may  be,  we  are  not  at  liberty  to  act  on  any 
view  of  our  own  upon  this  question,  for  these  sections  have  received 
a  judicial  construction  by  which  we  are  bound. 

The  true  construction  of  the  s^tion  is,  says  the  late  Lord 
Justice  James,  with  the  concurrence  of  Lord  Justice  Mellish, 
**  taken  in  execution  for  a  sum  exceeding  50Z.  in  respect  of  a 
judgment,''  and  the  plain  meaning  of  the  words,  he  says,  is  that 
they  apply  where  a  levy  has  been  made  for  a  sum  exceeding  501. 
and  the  goods  sold :  Ex  parte  Liverpool  Loan  Company,  Li  re 
BuUen.  (2)  And  in  accordance  with  that  construction  the  Appel- 
late Court  in  that  case  confirmed  the  order  of  the  Chief  Judge 
directing  the  proceeds  to  be  paid  over  to  the  trustee,  the  excess 
beyond  50Z.  having  been  brought  into  existence  by  the  addition  to 
the  debt  of  the  costs  of  execution. 

In  a  subsequent  case,  indeed, — Ex  parte  Bims,  In  re  Cfrubh  (3), 
Hellish,  L.J.,  expressed  a  doubt  whether  the  amount  in  the 

a)  7  Oh.  D.  882.  (2)  Law  Rep.  7  Oh.  732. 

(3)  6  Ch.  D.  376. 
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1881  statute  ought  not  to  haye  been  confined  to  the  judgment  debt 
TuBNKB  and  interest,  bat  he  did  not  dissent  from  the  oonclnsion  at  which 
Bbidgstt.  ^^  other  members  of  the  Court  (James  and  Baggallay,  L.JJ.) 
arrived,  which  was  that  the  amount  was  to  be  that  which  the 
sheriff  was  to  levy  by  sale,  and  therefore  included  at  least  one 
day's  possession  money,  which  the  Chief  Judge  had  assumed  as  a 
necessary  incident,  and  the  addition  of  which  fiye  shillings  made 
the  amount  in  that  case  501.  2s.  6(2.,  which  was  handed  over  to 
the  trustee  in  bankruptcy.  The  construction  thus  put  upon  the 
section  in  Ex  parte  Liverpool  Loan  Company  (1)  was  followed 
(without  expression  of  either  approval  or  doubt)  by  the  Exchequer 
Division  in  Hotoee  y.  Tounff  and  Howes  y.  Stone  (2),  in  one  of 
which  cases  the  statutory  amount  of  507.  was  made  up  by  including 
poundage,  which  was  thought  by  Bramwell,  B.,  to  be  certain,  and, 
in  the  other  case,  by  poundage  and  levy  fee.  In  Ex  parte  Beyay 
In  re  Salinger  (3)  it  was  held,  as  it  seems  to  us  rightly,  that  it 
was  not  the  actual  debt  due  by  the  judgment  debtor  which  waa 
to  form  the  limit,  and  that^  therefore,  where  the  execution  creditor 
liad  recovered  a  debt  exceeding  50/.,  but  had  signed  judgment  for 
less  than  that  sum,  he  was  entitled  to  the  proceeds  of  the  levy. 
The  Chief  Judge  in  Bankruptcy  carried  this  doctrine  one  step 
farther  by  holding  that  a  creditor  who  had  recovered  5000/.  might 
levy  for  any  part  of  his  debt  under  50/.,  and  so  entitle  himself  to 
the  proceeds :  Ex  parte  Berthier.  (4) 

Now  in  the  present  case  the  judgment  creditor  is,  in  our  opinion, 
entitled  to  the  proceeds,  whether  it  is  the  judgment  or  the  subse- 
quent levy  fee  and  expenses  which  are  to  be  regarded  as  the 
criterion.  If  the  jadgment  is  to  rule,  the  judgment  debt  is  less 
than  50J1,  and  is  therefore  within  the  words  of  the  statute  read  in 
their  natural  order  and  according  to  what  would  have  seemed 
to  us  their  natural  sense.  If,  on  the  other  hand,  the  matter  is  to 
be  decided  according  to  the  principles  laid  down  and  acted  upon 
in  the  authorities  we  have  referred  to,  yet,  inasmuch  as  the 
execution  creditor  before  sale  directed  that  less  than  50/.  should 
be  levied,  and  the  sale  made  was  accordingly  limited  to  a  sum 
which,  with  all  charges  and  expenses,  was  under  50/.,  and  as, 

(1)  Law  Rep.  7  Ch.  732.  (3)  6  Ch.  D.  332. 

(2)  1  Ex.  D.  146.  (4)  7  Ch.  D.  882. 
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according  to  these  authorities,  the  real  question  is,  what  is  the        1881 
amount  actually  levied  by  sale,  it  follows  that  the  execution     txjbhbr 
creditor  is  equally  entitled.  BwDom-r. 

We  therefore  bar  the  trustee,  the  claimant,  with  costs,  leaying 
the  sheriff  to  proceed  in  due  course  to  deal  with  the  proceeds, 
according  to  his  duty,  under  the  fi.  ffu 

Judgment  aceordtngly^ 

Solicitors  for  claimant :  Thomas  White  dt  Sans. 
Solicitor  for  execution  creditor :  0.  H.  Oarthew. 
Solicitors  for  sheriff:  21  White  &  Sons^for  Hand  dk  Co. 

E.L. 


TEMPLEMAN,  Appbllakt;  TRAFPORD,  Bbspgndkht.  No9.  16. 

The  Fharmaey  Act,  1868  (31  A  32  Vict.  c.  121),  8.  ll^Paiaon,  tale  of-^Laba 
— JVaiiM  and  Address  of  "  Seller/* 

The  Pharmacy  Act,  1868  (31  Sc  32  Vict  c.  121),  a.  17,  eDacta  that  it  ahall  be 
unlawfol  to  aell  any  poiBon  iinlesa  the  box,  bottle,  vessel,  wrapper,  or  cover  m 
which  such  poison  is  contained  be  distinctly  labelled  with  the  name  of  the  article 
and  the  word  poison,  and  with  the  name  and  address  of  the  seller  of  the  poison, 
and  any  person  selling  poison  otherwise  shall  upon  aommary  conviction  be 
liable  to  a  penalty,  and  for  the  purposes  of  this  section  the  person  on  whose 
behalf  any  sale  is  made  by  any  apprentice  or  servant  ahall  be  deemed  to  be  the 
aeller. 

The  respondent  sold  at  his  shop  in  Friar  Street,  Oxford,  a  packet  of  poison 
labelled  only,  ^  W.  Faterson,  chemist  and  dmggist,  3,  Cowley  Road,  Oxford" — 
the  name  and  address  of  a  registered  chemist  who  had  supplied  the  poison  to  the 
respondent,  and  paid  him  a  commission  on  the  sale : — 

EeH  that  the  respondent  was  the  "  seller,**  with  whose  name  and  address  the 
packet  should  have  been  labelled,  and  he  was  liable  to  a  penalty  under  s.  17, 
which  applies  to  the  person  keeping  the  shop  or  conducting  the  bosineBB  in  which 
the  sale  ia  »w<m^^. 

Case  stated  by  justices  for  the  city  of  Oxford  under  20  &  21 
Vict,  c  48,  and  the  Summary  Jurisdiction  Act,  1879. 

An  information  preferred  by  the  appellant  against  the  respondent 
under  31  &  32  Vict.  c.  121,  s.  17,  charging  that  the  respondent 
unlawfully  did  sell  a  certain  poison,  to  wit,  red  oxide  of  mercury, 

Vou  VIIL  2  E  2 
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1881        the  same  not  being  in  a  box,  wrapper,  &q*,  distinctly  labelled 
np»iffi>r.«MAv  with  the  name  and  address  of  the  seller,  contrary  to  the  Pliarinacy 
rpo^^    Act,  1868,  was  heard,  determined,  and  dismissed  by  the  justices, 
subject  to  the  following  Case. 

On  the  hearing  of  the  information  it  was  proved  that  the  appel- 
lant on  the  15th  of  June,  •  1881,  entered  the  shop  situate  at 
No.  100,  Friar  Street,  in  Oxford,  oyer  which  shop  no  name  was 
painted  up,  and,  inter  alia,  asked  a  woman  who  was  behind  the 
counter  for  a  pennyworth  of  red  precipitate*  and  was  supplied  by 
her  with  a  packet  of  the  same  for  which  the  appellant  paid  the 
woman.  The  packet  was  not  labelled  with  the  name  and  address 
of  the  respondent^  but  was  labelled  with  a  label  in  print  thus : 
**  W.  Paterson,  chemist  and  druggist,  8,  Cowley  Bead,  Oxford." 
The  appellant  took  the  packet  and  its  contents  away  with  him, 
and  having  analysed  the  contents  found  the  packet  to  contain 
red  oxide  of  mercury. 

It  was  admitted  by  the  respondent  that  the  appellant  had  been 
served  with  the  red  oxide  of  mercury  at  the  shop  situate  at 
No.  100,  Friar  Street,  of  which  the  respondent  was  the  occupier, 
and  in  respect  of  which  he  alone  was  rated ;  and  that  red  oxide 
of  mercury  was  an  article  which  by  a  resolution  of  the  Pbaima- 
<5eutical  Society,  duly  perfected  in  accordance  with  the  2nd  section 
•of  the  Pharmacy  Act, .  1868,  had  been  declared  to  be  a  poison 
within  the  meaning  of  the  Act 

It  was  contended  by  the  respondent  that  William  Hay  Paterson 
was  a  tenant  of  the  respondent  in  respect  of  the  use  of  one  of  the 
windows  and  part  of  the  respondent's  shop,  and  that  he  (the 
respondent)  only  acted  as  servant  to  Paterson  in  the  sale  of  such 
red  precipitate,  and  in  support  of  such  contention  he  called 
Paterson  as  a  witness  in  his  behalf,  who  deposed  that  he  paid 
respondent  4s.  a  month  for  the  partial  use  of  one  of  the  windows 
and  of  part  of  the  shop,  that  he,  Paterson,  considered  the 
respondent  (if  anything)  was  a  servant  of  his,  and  that  he  em- 
ployed him  to  sell  goods  for  him ;  that  he  paid  respondent  no 
salary,  but  allowed  him  a  commission  of  10  per  cent,  on  the  sales ; 
that  he  was  accustomed  to  send  down  different  articles  to  the 
respondent  to  be  sold,  but  that  he  did  not  sell  them  to  the 
respondent,  nor  did  he  ever  invoice  them  to  him,  but  that  he 
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kept  an  account  against  respondent,  and  if  any  of  the  goods  were       1881 
destroyed  he  should  want  the  respondent  to  pay  him  for  them.  ^Tmmjou^ 
He  considered  the  packet  in  question  sold  to  the  appellant  was    xsAnoBD. 
his  property  and  not  the  respondent's. 

It  was  contended  on  behalf  of  the  appellant  that  the  packet 
was  not  properly  labelled,  that  the  respondent  was  not  a  servant 
of  Paterson,  within  the  meaning  of  s.  17  of  the  Pharmacy  Act, 
1868,  but  was  the  seller  of  the  poison,  and  ought  to  have  bad  his 
own.  name  and  address  distinctly  labelled  upon  the  packet  as 
provided  by  the  section. 

The  justices  were  of  opinion  upon  the  facta  before  them  that 
the  contention  of  the  respondent  was  well  founded. 

The  questions  of  law  were :  Were  the  justices  right  in  drawing 
the  conclusion  from  the  evidence  that  the  respondent  was  servant 
of  Paterson  within  the  meaning  of  the  17th  section  ?  K  the 
respondent  was  not  the  servant  of  Paterson  but  was  his  agent,  did 
such  agency  carry  with  it  such  a  contract  of  service  as  to  bring 
the  respondent  within  the  17th  section,  or  did  it  not?  Or,  in  one 
question  and  in  other  words,  was  the  packet,  in  the  opinion  of  the 
Court,  su£Sciently  or  properly  labelled  within  the  meaning  of  the 
17th  section  of  the  Pharmacy  Act,  1868  ? 

Clement  Siggins,  for  the  appellant.  The  object  of  31  &  32 
Vict.  c.  121  (The  Pharmacy  Act,  1868),  ss.  15, 17,  is  that  the  sale 
of  poisons  to  the  public  should  be  made  by  qualified  chemists. 
The  Act  is  evaded  by  qualified  chemists  in  one  town  or  place 
supplying  unqualified  agents  keeping  shops  elsewhere  with  poisons 
for  sale  by  retail.  Sect,  15,  which  imposes  a  penalty  on  any 
person  not  being  duly  qualified,  selling  or  keeping  open  shop  for 
the  sale  of  poisons,  has  been  held  to  apply  to  the  person  or  shop- 
keeper of  whom  the  purchaser  buys  the  poison :  see  PMrmaceiiUioal 
Society  v.  London  and  Provincial  Supply  Association.  (1)  ^'  The 
statute  in  order  to  be  efiectual  must  strike  at  the  particular  acts 
of  those  who  actually  conduct  the  sales,"  per  Lord  Selbome,  L.O. 
The  same  construction  must  be  put  on  the  word  "sell"  and 
**  seller  "  in  s.  17,  enacting  that  it  shall  be  unlawful  to  sell  any 
poison,  either  by  wholesale  or  retail,  unless  the  box,  bottle,  vessel, 

(1)  5  App.  Cas.  857. 
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1881  wrapper,  or  coyer  in  which  such  poison  is  contained,  be  distinctlj 
TM*i>t.inffAw"  labelled  with  the  name  of  the  article  and  the  word  poison,  and 
TfiAnoBD.  ^^^^  ^^^  name  and  address  of  the  seller  of  the  poison, .  •  .  and 
for  the  pnrpose  of  this  section  the  person  on  whose  behalf  any  sale 
is  made  by  any  apprentice  or  servant  shall  be  deemed  to  be  the 
seller.  The  respondent  was  the  ^  seller,"  for  he  was  the  perscm 
actually  condacting  the  sale,  althongh  the  packet  was  handed 
oyer  his  counter  by  the  woman  to  the  customer.  The  respondent 
was  not  in  any  sense  the  servant  of  Paterson,  but  the  woman  wa» 
the  servant  of  the  respondent. 

[Gbovb,  J. : — She  may,  however,  be  put  out  of  consideration 
and  the  sale  may  be  assumed  to  have  been  made  by  the  respondent 
personally.  If  so,  then  as  the  ju^ices  have  found  that  the 
respondent  only  acted  as  a  servant  to  Paterson,  was  not  Paterson 
''the  person  on  whose  behalf"  the  sale  was  made,  and  therefore 
the  *'  seller  "  under  s.  17  ?] 

No«  Even  if  the  sale  be  treated  as  made  by  the  respondent 
personally,  he  himself  was  the  person  on  whose  behalf  it  was  made^ 
and  he  only  is  responsible  under  s.  17.  He  was  not  an  apprentice 
nor  **  a  servant "  of  the  chemist,  within  the  meaning  of  the  section, 
but  sold  the  goods  for  his  own  advantage  and  got  a  commission 
on  the  sale.  Sect.  17  makes  it  unlawful  to  sell  arsenic,  prussic- 
acid,  strychnine,  and  other  poisons  specified  in  Sched.  A.  to  any 
person  unknown  to  the  seller,  unless  introduced  by  some  one 
known  to  the  seller ;  and  the  seller  must  make  an  entry  in  a  book 
kept  for  the  purpose  of  the  entry,  which  must  be  signed  by  the 
purchaser.  Those  provisions  can  only  be  complied  with  by  the 
seller  at  the  premises  where  the  sale  is  made,  and  he  therefore 
must  be  the  ^'seller"  to  wHom  s.  17  applies. 

[Gbove,  J. : — ^But  the  section  further  enacts  that  the  provisions 
of  this  section  which  are  solely  applicable  to  poisons  in  the  first 
part  of  Sched.  A.  to  this  Act,  or  which  require  that  the  label  shall 
contain  the  name  and  address  of  the  seller,  shall  not  apply  to 
articles  to  be  exported  from  Great  Britain  by  wholesale  dealers, 
nor  to  sales  by  wholesale  to  retail  dealers  in  the  ordinary  course 
of  wholesale  dealing,  s.  17.] 

Tes.  This  sale  of  a  pennyworth  of  poison  was  by  retail,  there- 
foie  s.  17  applies.    The  respondent  was  the  seller,  his  name  and 
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address  were  not  on  the  packet  sold,  and  he  should  have  teen       issi 
connoted,  Teuplsxah 

The  respondent  did  not  appear,  Traito 

Gboye,  J.  This  case  is  important,  and  I  therefore  regret  that 
no  coonsel  has  argued  it  on  behalf  of  the  respondent.  I  am  of 
opinion  that  the  magistrates  haye  not  drawn  the  right  inferences 
from  the  facts,  and  that  the  packet  of  poison  was  not  sufficiently 
and  properly  labelled  within  the  meaning  of  s.  17  of  the  Pharmacy 
Act.  Light  is  thrown  on  the  construction  of  that  section  by  s.  16, 
which  enacts  that  any  person  selling  or  keeping  open  a  shop  for 
retailing,  dispensing,  or  compounding  of  poisons,  not  being  a  duly 
registered  person,  shall  be  subject  to  certain  penalties.  The  word 
**  sell  **  there  is,  in  one  sense,  contradistinguished  from  the  words 
^'  keep  open  a  shop,"  and  so  possibly  [may  apply  to  sales  which  are 
not  in  open  shop.  But  the  penalties  seem  to  be  imposed  on  the 
person  who  conducts  the  business  either  of  the  shop  or  of  the 
actual  selling,  and  I  think  the  same  construction  must  be  put  on 
•s.  17,  which  provides  that  the  box,  or  wrapper,  or  cover  of  the  « 

packet  containing  the  poison,  shall  be  distinctly  labelled  with  the 
name  of  the  article,  the  word  **  poison,"  and  the  name  and  address 
of  the  *"  seller."  Then  who  is  the  *'  seller  "?  No  doubt  difficult 
questions  may  arise  on  any  construction  of  the  word,  but  I  am  of 
opinion  that  in  any  case  within  s.  17  the  "  seller  "  is  the  person 
who  actually  conducts  the  business  of  sale,  although  not  necessarily 
the  person  by  whose  hand  the  sale  is  made.  For  instance,  I  do 
not  think  that  the  woman  who  in  the  present  case  handed  the 
packet  over  the  counter  was  the  **  seller ;"  nor  do  I  think  that  the 
chemist,  Paterson,  who  supplied  the  poison  to  the  respondent  and 
who  lived  some  considerable  distance  away  can  be  regarded  as  the 
'^  seller  "  within  the  meaning  of  this  section,  because,  as  he  did  not 
liye  or  carry  on  business  on  the  premises,  he  could  not  possibly 
comply  with  the  proyisions  of  the  statute.  Particulars  of  the  sale 
of  certain  poisons  must  be  entered  by  the  seller;  but  a  person 
living  at  a  distance  could  not  enter  them.  If  the  judgment  of  the 
magistrates  were  right  a  chemist  living  in  one  street  might 
employ  an  unqualified  person  residing  in  another  street  as  a 
commission  agent  to  sell  to  the  public    The  object  of  the  Act  is 
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I88I  the  protection  of  the  public,  and  the  protection  contemplated  by 
Temflimak  Parliament  is  that  the  person  who  controls  the  sale  of  poisons 
TBAnoBD.  ^^^^^  ^  ^  ^^^7  qualified  person,  so  that  the  publio  may  have  a 
remedy  against  him,  and  that  he  shall  be  responsible  for  the  state 
of  the  poisons,  preparations,  and  labels,  and  for  the  shop,  and  have 
it  conducted  in  his  name.  Here  the  chemist  whose  name  is  on 
the  packet  did  not  control  the  sale,  he  simply  supplied  the  article 
to  the  respondent  who  sold  it  by  retail.  I  think  the  word  '^  seller  " 
does  not  apply  to  the  remote  seller,  but  that  the  name  and  address 
on  the  label  must  be  that  of  the  person  actually  conducting  the 
business  of  the  sale.  I  am  therefore  of  opinion  that  our  answer 
to  the  questions  of  the  justices  must  be  in  the  negatiye,  and  that 
the  facts  show  that  the  poison  was  not  sufficiently  or  properly 
labelled. 

Lopss,  J,    The  case  depends  on  the  true  meaning  of  the  word 
'^  seller  '*  in  s.  17.    It  seems  dear  that  the  word  ''  seller  "  as  used 
in  that  section  means  the  person  keeping  or  controlling  the  shop 
9  or  place  or  carrying  on  the  business  where  the  poison  is  sold* 

This  construction  is  consistent  with  the  general  policy  of  the  Act, 
which  is  to  protect  the  public  against  the  sale  of  poisons  by 
unqualified  persons. 

Deeision  reversed,  and  case  remitted  toJusiuseB. 

Solicitor  for  appellant :  H.  Glaisyer. 

J.  fi. 
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[IN  THE  COUBT  OP  APPEAL.]  1881 

Dm.  3. 

HAYWOOD  V.  THE  BRUNSWICK  PERMANENT  BENEFIT  BUILDING 

SOCIETY. 


Grant  qf  Land  subjed  to  Bent-chcirge — Covenant  hy  Oramtee  to  huUd  and  repair 
Buildingi — Assignment  of  Land  and  Bent-charge — WTiether  Assignee  qf 
Land  LiaNe  on  Covenant  to  Repair — Notice, 

Where  land  has  'been  granted  in  fee  in  consideration  of  a  rent-cliarge  and  a 
covenant  to  bnild  and  repair  buildings,  the  assignee  of  the  grantee  of  the  land  is 
not  liable,  either  at  law,  or  in  equity  on  the  ground  of  notice,  to  the  assignee  of 
the(grantee\>f  the  rent-charge  on  the  covenant  to  repair* 
JTuLk  V.  Moxhay  (2  Ph.  774),  explained. 
Oi/i^^acP^^  V.  ChiLcoit  (3  Ch.  D.  694),  questionei 

Appeal  from  the  judgment  of  Stephen,  J.,  on  farther  considera- 
tion. 

This  i^as  an  action  against  a  building  society,  the  mortgagees 
of  certain  land,  npon  a  covenant  to  bnUd  and  keep  in  repair 
houses  erected  upon  the  land.    The  facts  were  these  :-^ 

By  an  indenture  dated  the  17th  of  Hay,  1866,  made  between 
Charles  Jackson  and  Edward  Jackson,  Charles  Jackson  granted  a 
plot  of  land  to  Edward  to  the  use  that  Edward  shonld  pay  Charles 
an  annual  chief  rent  of  IIZ.,  and  Edward  for  himself^  his  heirs 
executors,  administrators,  and  assigns,  coyenanted  with  Charles, 
his  executors  and  assigns,  that  he  Edward,  his  heirs  and  assigns, 
would  pay  Charles,  his  heirs  and  assigns,  this  rent  half-yearly,  and 
would  erect  and  keep  in  good  repair  and,  when  necessary,  rebuild, 
messuages  on  the  land  of  the  value  of  double  the  rent.  On  the 
2nd  of  March,  1867,  Charles  Jackson  conveyed  to  Haywood  to  the 
use  of  Haywood,  his  heirs  and  assigns,  the  said  chief  rent  and  all 
powers  and  remedies  in  respect  thereof,  together  with  the  benefit  of 
the  said  covenant.  Edward  Jackson  assigned  his  interest  to  Mac- 
Andrew.  MacAndrew  by  a  deed  of  the  8th  of  September,  1871, 
mortgaged  the  premises  in  question  to  certain  persons  described  as 
the  trustees  of  the  Brunswick  Buildmg  Society  in  fee  subject  to  the 
rent-charge  and  covenants  above-mentioned.  The  building  society 
was  afterwards  incorporated  imder  the  Act  of  1874,  and  under  the 
mortgage  deed  took  possession  of  the  land  and  the  buildings  on 
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1881       it    It  was  conceded  on  the  one  band  that  buildings  of  the  stipn- 

Haywood    l^ted  value  bad  been  erected  upon  the  land,  and  on  the  other  that 

Bbuwswiok   *^®y  ^"^  ^^*  ^^^  ^®P'  ^  repair,  and  the  question  was  whether, 

BuitDiNo    under  the  circumstances  stated,  the  building  society  was  liable 

upon  the  covenant  to  keep  them  in  repair.    No  question  arose 

as  to  their  liability  to  pay  the  chief  rent,  as  the  arrears  were  paid 

into  court  in  the  action. 

The  case  was  tried  before  Stephen,  J.,  without  a  jury,  at  the 
Manchester  Winter  Assizes,  1881,  who  reserved  it  for  further 
consideration,  and  after  stating  the  facts  as  above,  gave  judgment 
as  follows : — 

The  points  argued  in  this  case  were  two.  It  was  aflSrmed 
by  the  plaintiff  and  denied  by  the  defendants,  that  the  covenant 
in  the  deed  of  1866  ran  with  the  land,  and  that  Haywood,  as 
assignee  of  Charles  Jackson,  could  therefore  sue  upon  it  the  Bruns- 
wick Building  Society,  the  mortgagees  of  the  assignee  of  Edward 
Jackson.  It  was  also  affirmed  by  the  plaintiff  and  denied  by  the 
defendants,  that  the  defendants  being  in  possession  of  the  property 
with  equitable  notice  of  the  covenant  must  perform  it 

As  to  the  first  part  of  these  arguments,  I  am  disposed  to  think 
the  case  of  MUnea  v.  Branch  (1)  is  an  authority  directly  in  point 
in  favour  of  the  defendants.  It  is  true  that  Lord  St.  Leonards 
appears  to  disapprove  of  this  decision :  2  Vendors  and  Purchasers, 
14th  ed.  p.  591,  note,  but  I  must  regard  it  as  a  binding  authority 
till  it  is  overruled. 

With  regard  to  the  second  point,  I  think  that  the  plaintiff's 
contention  must  prevail.  The  only  distinction,  on  which  the 
defendants  relied  to  take  the  case  out  of  the  ordinary  rule  as  to 
persons  in  possession  of  land  being  bound  to  perform  covenants 
relating  to  it  of  which  they  have  notice,  was  that»  though  an  equity 
to  use  property  or  to  abstain  from  using  it  in  a  particular  way 
may  be  so  attached  to  land,  a  liability  to  repair  or  do  similar  acts 
cannot  I  see  no  reason  for  this  distinction,  and  it  is  directly 
opposed  to  the  oase  of  Cooke  v.  OhtlooU.  (2) 

The  result  is  that  there  must  be  judgment  for  the  plaintiff, 
with  oosts.  There  will  be  no  damages,  the  parties  having  agreed 
(1)  5  M.  &  S.  411.  (2)  3  Ch.  D.  694. 
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that  if  it  is  formally  deoided  that  the  defendants  are  to  pnt  the 
buildings  in  repair,  they  mnst  be  repaired  to  the  satisfaction  of  a 
gentleman  agreed  upon. 

The  defendants  appealed. 

AnJbroie,  Q.C7.,and  Henry  (Orompton,  with  them),  for  the  defend- 
ants. First,  this  covenant  does  not  run  with  the  land  for  the 
benefit  of  the  plaintiff  as  assignee  of  the  rent :  MSnes  v.  Branch  (I) ; 
BandoB  y.  Bighy  (2) ;  Speneer'a  Case.  (3)  The  plaintiff  is  without 
remedy  by  action  on  the  oovenant,  his  only  remedy  is  to  distrain 
for  the  rent,  or  to  re-enter. 

Secondly,  the  burden  of  the  covenant  does  not  run  with  the 
land  so  as  to  charge  the  defendants  at  law  as  assignees :  KeppeU 
V.  BaOey  (4) ;  Brewster  v.  KiteheU  (5) ;  Spencer' 9  Case.  (6) 

Thirdly,  the  rule  of  Tvlh  v.  Meoshay  (7)  that  although  a 
covenant  may  not  be  enforceable  at  law  against  assignees,  it  will 
be  enforced  against  them  in  equity  if  they  have  notice  of  it, 
appHes  to  restrictive  covenants  only,  that  is  to  covenants  to  use  or 
not  to  use  the  land  in  a  particular  way.  Of  the  fifteen  cases  in 
which  Ttdk  v.  Moxhay  (7)  was  applied,  Cooke  v.  Chilcott  (8)  is  the 
only  instance  in  which  the  covenant  was  not  a  restrictive  one,  and 
there  Malins,  Y.C.,  was  of  opinion  that  the  covenant  ran  with  the 
land ;  so  that  it  was  not  necessary  in  that  case  to  resort  to  the 
doctrine  of  notice.  When  the  case  came  upon  demurrer  before 
the  Court  of  Appeal,  there  was  no  decision  on  the  present  point, 
as  on  the  pleadings  the  defendant  had  admitted  his  liability  on 
the  covenant,  and  it  was  on  that  ground  alone  that  the  Court  of 
Appeal  aflSrmed  the  decision  of  the  Vice-Chanoellor.  Moreover, 
the  covenant,  which  was  to  supply  water  to  houses  on  another 
man's  land,  had  the  effect  of  creating  a  grant  of  an  easement^  and 
the  owner  of  the  dominant  estate  would  be  entitled  to  enforce  his 
right  in  respect  of  it  without  regard  to  any  question  as  to  the 
burden  of  the  covenant  running  with  the  land :  Gale  on  Ease- 
ments, 5th  ed.  p.  85,  and  Bov^)oudham  v.  WiUon.  (9)    The  dis- 

(1)  6  M,  &  S.  411.  (6)  1  Sm.  L.  C.  8th  ed.  at  pp.  90, 

(2)  4  M.  &  W.  130.  ^1. 

(3)  1  Sm.  L.  C.  8th  ed.  at  p.  89.  (7)  2  Ph.  774. 

(4)  2  My.  ft  K.  517.  (8)  3  Ch.  D.  694. 

(5)  1  Salk.  198 ;  5  Mod.  368.  (9)  8  H.  L.  G.  362. 
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1881       tinction  between  restrictive  and  affirmative  covenants^  and  that 

Hatwood    ^'^  latter  will  not  be  enforced  by  injanction  (the  party  complain- 

Bbunswiok  ^^S  ^^^g  left  to  his  remedy  in  law  for  damages),  is  clearly 

BuiLDiKO    shewn  in  Limley  v.  Wagner.  (1)     Lord  Thurlow,  in  Lucm  v. 

Gommerford  (2),  supposed  that  an  equitable  mortgagee  by  deposit 

of  a  lease  was  liable  to  perform  the  covenants,  but    that  was 

oyerruled  by  Ifoord  v.  Qreg  (3),  and  it  has  been  now  decided 

that  an  agreement  to  take  a  lease  followed  by  possession  is  not 

sufficient  to  give  the  intended  lessor  a  right  to  sue  the  assignee 

in  equity  on  the  covenants  in  the  lease :  Cox  v.  Bishop.  (4)    In 

TTiZftm  V.  EaH  (5),  Whatmcm  v.  GHbsm  (6),  and  ThomewM  v. 

Johnson  (7),  the  covenants  were  restrictive. 

[They  also  argued  that  there  was  not  sufficient  evidence  to 
justify  the  finding  that  the  defendants  were  in  possession,  and 
further,  that  the  trustees  of  a  building  society  were  not  autho- 
rised to  take  a  mortgage  which  would  involve  a  liability  such 
as  the  plaintiff  sought  to  impose,  and  that  being  therefore 
ultrk  Tires,  the  trustees  personally,  and  not  the  society,  would 
be  liable.] 

.  Addison,  Q.a,  and  jB.  JZ  OolUns,  for  the  plaintiff.  [They 
argued  that  there  was  evidence  of  the  defendants  having  entered 
into  possession,  and  the  Court  relieved  them  from  arguing  that 
the  trustees  of  the  society  had  acted  ultra  vires.] 

Then  the  defendants,  having  taken  possession  with  notice  of  this 
obligation  affecting  the  land,  are  bound  to  perform  it.  It  is  said 
that  that  liability  is  limited  to  the  performance  of  such  covenants 
as  restrict  the  use  of  the  land.  That  is  not  so^  for  there  are 
several  cases  in  which  a  Court  of  equity  has  enforced  affirmatire 
covenants :  LuJcer  v.  Dennis  (8) ;  Wolverhampton  and  WalsaU 
By*  Co.  V.  London  and  North  Western  By.  Co.  (9);  Storer  v. 
Oreat  Western  By.  Co.  (10) ;  Wilson  v.  Fumess  By.  C*o.  (11) ;  Lane  v. 
Neufdigate  (12)  and  Morland  v.  Cook.  (13)    The  decision  in  KeppeU 

(1)  1  De  G.  M.  &  G.  604.  (7)  50  L.  J.  (Ch.)  641. 

(2)  3  Bro.  C.  C.  166.  (8)  7  Oh.  D.  227. 

(3)  2  Ph.  717.  (9)  Law  Rep.  ]6  Eq.  433. 

(4)  8  De  G.  M.  &  G.  815 ;  26  L.  J.  (10)  2  Y.  &  C.  Cli.  48. 
(Ch.)  389.  (11)  Law  Rep.  9  Eq.  28. 

(5)  Uw  Rep.  1  Ch.  463.  (12)  10  Ves.  192. 

(6)  9  Sim.  196.  (13)  I^w  Rep.  6  Eq.  252. 
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y.  Bailey  {1\  so  iiBtr  as  it  is  a  decision  that  an  affirmative  covenant 
as  to  the  nse  of  the  land  is  not  binding  in  eqnity  on  the  assignee 
with  notice,  has  been  overrnled  by  more  recent  cases,  as  appears 
from  the  observations  of  Knight  Brace,  L J.  in  D6  Maitos  v. 
Oibsan.  (2)  In  Greaves  v.  Tofield  (3),  James,  L.  J.,  in  the  conrse 
of  his  judgment  says :  **  A  purchaser,  mortgagee,  or  creditor,  is 
still  liable  to  be  affected  by  notice  of  any  other  incumbrance  than 
an  annuity,  he  is  still  liable  to  be  affected  by  notice  of  any  agree- 
ment for  a  lease,  by  notice  of  any  contract  affecting  the  use  of  the 
land,  as  for  instance  a  covenant  like  that  in  TvJk  v.  Mao^hay.'*  (4) 
The  cases  of  Aspden  v.  Seddon  (5)  and  Daniel  v.  Stqfney  (6), 
shew  that  an  assignee  with  notice  takes  the  benefit  with  the 
burden.  MUnes  v.  Branch  (7)  it  must  be  admitted  is  against  the 
plaintiff,  but  it  is  doubtful  whether  that  case  would  be  considered 
to  be  now  law,  and  Lord  St.  Leonards,  in  his  comments  upon  it, 
was  of  opinion  that  the  covenant  might  well  run  with  the  rent 
in  the  hands  of  an  assignee :  Sugden's  Vendors  and  Purchasers, 
14th  ed.  p.  591. 

[They  also  cited  Bally  v.  Wells  (8)  and  Western  v.  Mae- 
dermoU.  (9)] 

Ambrose,  Q.C.,  in  reply. 


1881 

Haywood 

«. 
Bbitkswiok 
Building 

SOOIETT, 


Dec  3.  Brett,  L.J.  This  appeal  must  be  allowed.  I  am 
clearly  of  opinion,  both  on  principle  and  on  the  authority  of 
MUnes  v.  Branch  (10),  that  this  action  could  not  be  maintained  at 
common  law.  MUnes  v.  Branch  (10)  must  be  understood,  as  it 
always  has  been  understood,  and  as  Lord  St.  Leonard's  (11)  under- 
stood it,  and  it  will  be  seen,  on  a  reference  to  his  book,  that  he 
considers  the  effect  of  it  to  be  that  a  covenant  to  build  does  not 
run  with  the  rent  in  the  hands  of  an  assignee. 

This  being  so,  the  question  is  reduced  to  an  equitable  one. 
Now  the  equitable  doctrine  was  brought  to  a  focus  in  Tulk  v. 
MooAay  (4),  which  is  the  leading  case  on  this  subject.    It  seems 


(1)  2  My.  &  K.  617. 

(2)  4  De  G.  &  J.  276, 282. 

(3)  14  Ch.  D.  663,  at  p.  673. 

(4)  2  Pb.  774. 
(6)  1  Ex.  D.  496. 


(IJ)  Sug.  V.  &  P.  14th  ed.  p.  590. 


(6)  T^w  Rep.  9  Ex.  185. 

(7)  5  M.  &  S.  411. 

(8)  3  Wile.  25. 

(9)  Law  Bep.  1  Eq.  499. 
(10)  5  M.  &  S.  411. 
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1881  to  me  that  that  case  decided  that  an  assignee  taking  land  subject 
Hatwood  to  a  certain  class  of  covenants  is  bonnd  by  such  covenants  if  he 
Bbunswiok  ^^  notice  of  them,  and  that  the  class  of  covenants  comprehended 
|^^^<3  within  the  rule  is  that  covenants  restricting  the  mode  of  using 
the  land  only  will  be  enforced.  It  may  be  also,  but  it  is  not 
necessary  to  decide  here,  that  all  covenants  also  which  impose 
such  a  burden  on  the  land  as  can  be  enforced  against  the  land 
would  be  enforced.  Be  that  as  it  may,  a  covenant  to  repair  is 
not  restrictive  and  could  not  be  enforced  against  the  land; 
therefore  such  a  covenant  is  within  neither  rule.  It  is  admitted 
that  there  has  been  no  case  in  which  any  Court  has  gone  farther 
than  this,  and  yet  if  the  Court  would  have  been  prepared  to  go 
farther,  such  a  case  would  have  arisen.  The  strongest  argument 
to  the  contrary  is,  that  the  reason  for  no  Court  having  gone 
farther  is  that  a  mandatory  injunction  was  not  in  former  times 
grantable,  whereas  it  is  now;  but  I  cannot  help  thinking,  in 
spite  of  this,  that  if  we  enlarged  the  rule  as  it  is  contended,  we 
should  be  making  a  new  equity,  which  we  cannot  do. 

I  think  also  that  Cox  v.  Bishop  (1)  shews  that  a  Court  of 
equity  has  refused  to  extend  the  rule  of  Tidk  v.  Moxhay  (2)  in 
the  direction  contended  for,  and  that  if  we  decided  for  the 
plaintiff  we  should  have  to  overrule  that  case.  But  it  is  said 
that  if  we  decide  for  the  defendants  we  shall  have  to  over- 
rule Cooke  V.  OhUeoU.  (3)  If  that  case  was  decided  on  the 
equitable  doctrine  of  notice,  I  think  we  ought  to  overrule  it. 
But  I  think  there  is  much  to  shew  that  the  ground  of  the 
decision  was  that  Malins,  Y.-C,  was  of  the  opinion — wrongly  as 
it  now  turns  out — that  the  covenant  ran  with  the  land,  and  the 
decision  of  the  Court  of  Appeal  appears  to  have  proceeded  on  an 
admission. 


Cotton,  L.  J.  I  am  of  the  same  opinion  on  both  points.  I 
think  that  a  mere  covenant  that  land  shall  be  improved  does  not 
run  with  the  land  within  the  rule  in  Spenoer^a  Case  (4)  so  as  to 
give  the  plaintiff  a  right  to  sue  at  law.    I  also  think  that  the 

(1)  8  De  G.  M.  &  G.  815 ;  26  L.  J.  (2)  2  Ph.  774. 

(Ch.)  389.  (3)  3  Ch.  D.  694. 

(4)  1  Sm.  L.  C.  8th  ed.  at  p.  89. 
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plaintiff  has  no  remedy  in  equity.    Let  ns  consider  the  examples       1881 

in  which  a  Court  of  Equity  has  enforced  covenants  affecting  land.     hatwood~ 

We  find  that  they  hare  been  inyariably  enforced  if  they  have   «    ^\. 

,    ,  ,  Bbunbwick 

been  restrictive,  and  that  with  the  exception  of  the  covenants  in    Bucldinq 

Society 
OooTce  V.   ChiUott  (I),    only  restrictive    covenants    have    been 

enforced.  In  Tvik  v.  Moxhatf  (2),  the  earliest  of  the  cases.  Lord 
Cottenham  says,  '^That  this  Court  has  jurisdiction  to  enforce  a 
contract  between  the  owner  of  land  and  his  neighbour  purchasing 
a  part  of  it,  that  the  latter  shall  either  use  or  abstain  from  using 
it  in  a  particular  way,  is  what  I  never  knew  disputed."  In  that 
case  the  covenant  was  to  use  in  a  particular  manner,  from  which 
was  implied  a  covenant  not  to  use  in  any  other  manner,  and  the 
plaintiff  obtained  an  injunction  restraining  the  defendant  from 
using  in  any  other  manner,  although  the  covenant  was  in  terms 
a£Srmative.  At  p.  778,  Lord  Cottenham  says,  ''  If  an  equity  is 
attached  to  property  by  the  owner,  no  one  purchasing  with  notice 
of  that  equity  can  stand  in  a  different  situation  from  the  party 
from  whom  he  purchased."  This  lays  down  the  real  principle 
that  an  equity  attaches  to  the  owner  of  the  land.  It  is  possible 
that  the  doctrine  might  be  extended  to  cases  where  there  is  an 
equitable  charge  which  might  be  enforced  against  the  land,  but 
it  is  not  necessary  to  decide  that  now ;  it  is  enough  to  say  that 
with  that  sole  exception  the  doctrine  could  not  be  farther  ex- 
tended. The  covenant  to  repair  can  only  be  enforced  by  making 
the  owner  put  his  hand  into  his  pocket,  and  there  is  nothing 
which  would  justify  us  in  going  that  length.  We  are  not  bound 
here  by  Cooke  v.  ChilcoU  (1),  and  I  do  not  think  that  the  rule  of 
TuUc  V.  Moxhay  (2)  can  be  extended  as  Malins,  V.-C,  there 
extended  it  In  Morland  v.  Cook  (3),  there  are  perhaps  some 
expressions  of  Bomilly,  M.B.,  which  favour  the  opposite  conten- 
tion, but  the  fact  of  there  being  a  deed  of  partition  in  that 
case  makes  it  distinguishable.  That  is  the  only  case  besides  Cooke 
V.  ChilcoU  (1)  at  all  in  favour  of  the  plaintiffl  Cox  y.  Bishop  (4) 
is  distinctly  the  other  way.  There  the  covenants  affected  the 
owner,  but  not  the  land,  and  although  the  defendant  was  full 
equitable  owner  the  Court  refused  an  injunction.      Daniel  y. 

•  (1)  3  Ch.  B.  694.  (3)  Law  Rep.  6  Eq.  252. 

(2)  2  Ph.  774.  (4)  26  L.  J.  (Ch.)  389. 
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1881        Sidney  (l),  ^here  there  was  merely  a  grant  of  a  rent  to  be 

Hatwood    distrained  for  on  land  adjoining  the  land  demised,  does  not  seem 

Bbukswigk  to  me  to  be  in  point,  and  such  observations  of  Bramwell,  B^  in 

^^^^    Aspden  y.  Seddon  (2)  as  might  possibly  assist  the  plamtiff  are 

extrajudicial.    There  is  therefore  no  ground  for  extending  the 

equitable  doctrine  as  we  are  asked  to  do. 

LiNDLET,  L.J.  I  am  of  the  same  opinion.  The  practical 
question  is,  whether  the  defendants,  being  mortgagees  in  posses- 
sion, are  bound  to  repair  under  the  circumstances  of  the  case.  It 
is  said  that  the  obligation  to  repair  is  imposed  upon  them  because 
they  took  a  conveyance  of  the  land  with  notice  of  the  covenant, 
and  Stephen,  J.,  has  thought  himself  bound  by  Ttfiky.  Moxhay  (3) 
and  Cooke  v.  OhOoott  (4) 

Now  I  may  first  say  that  I  do  not  think  that  the  defendants 
could  be  hit  by  any  process  of  circuity  of  action.  As  mortgagees 
they  took  the  land  subject  to  the  rent-charge  no  doubt^  so  far  as 
the  liability  to  distress  and  re-entry  were  concerned.  I  do  not 
think  that  either  covenant  runs  with  the  land.  Neither  MUnes 
V.  Branch  (5),  nor  BandaU  v.  Bigby  (6),  however,  apply  very 
closely.  In  MUnes  v.  Branch  (5)  the  plaintiff  was  not  assignee 
in  fee  of  the  rent,  having  only  a  leasehold  interest  in  that  rent. 
In  BandaU  v.  Bighy  (6)  the  question  was  whether  debt  or  cove- 
nant was  the  proper  form  of  action.  There  are  dicta  in  the  judg- 
ments, however,  which  favour  the  contention  of  the  defendants 
in  this  case,  and  it  is  impossible  not  to  see  that  the  burden  of 
the  covenant  does  not  run  with  the  land.  This  is  not  a  case  of 
landlord  and  tenant :  we  must  never  lose  sight  of  that  distinction. 

With  regard  to  the  question  of  notice,  Tidk  v.  Moxhay  (3)  shews 
that  a  restrictive  covenant  will  be  enforced,  and  so  do  Com  v. 
Bishop  (7)  and  Wilson  v.  Sari.  (8)  Bat  I  think  that  the  result 
of  these  cases  is  that  only  such  a  covenant  as  can  be  complied 
with  without  expenditure  of  money  will  be  enforced  against  the 
assignee  on  the  ground  of  notice.    Especially  does  this  appear  from 

(1)  Law  Eep.  9  Ex.  185.  (5)  5  M.  &  S.  411. 

(2)  1  Ex.  D.  496.  (6)  4  M.  &  W.  130. 

(3)  2  Ph.  774.  (7)  8  De  0.  M.  &  G.  815 ;  26  L.  J. 

(4)  3  Ch.  D.  694.  (Ch.)  389. 

(8)  Law  Rep.  1  Ch.  4U3. 
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WiUan  V.  Hart  (I),  where  a  ooyenant  not  to  use  a  house  as  a 
beershop  was  enforced  against  a  pnrohaser's  tenant  from  year  to ' 
year.    It  is  absurd  to  suppose  that  such  a  tenant  could  have  been 
compelled  to  perform  a  covenant  to  repair. 

The  principle  of  Cooke  v.  OhileoU  (2)  may  or  may  not  be  appli- 
cable to  this  case,  but  the  circumstances  were  wholly  different  I 
should  be  sorry  to  overrule  that  case,  and  prefer  to  leave  it  to  be 
reconsidered  on  some  future  occasion.  It  is  enough  to  say  that  in 
the  present  case  we  have  been  asked  to  extend  Talk  v.  Mooihay  (3) 
as  it  has  never  been  extended  before,  and  we  decline  to  do  so. 

Appeal  aJhwed. 

Solicitors  for  plaintiff:  Chester  &  Co.,  for  James  Gardner, 
Manchester. 

Solicitors  for  defendant:  Ls  Biehe  &  Bon,  for  B.  W.  Stead, 
Manchester. 

J.  E.  H. 


1881 


fiATWOOD 
9. 

Bkusbwiok 
Building 
Society. 


THE  QUEEN  v.  BAYLEY. 
IN  THE  MATTER  OP  MASON  v.  AIBD. 

County  Court^Action  trantferred  from  DiviaioncU  Court  —  Poufer  to  stay 
Proceedings-^  A  81  Vict.  e.  142, ».  10. 

Wbere  an  action,  commenced  in  the  Divisional  Court,  has  been  transferred  to 
a  county  court  nnder  30  A;  31  Vict  c.  142,  s.  10,  the  county  court  judge  has 
power  to  make  an  order  staying  the  proceedings  nntil  the  plaintiff  has  paid  the 
costs  of  a  previous  action  brought  by  him  in  the  Diyisional  Court  against  the 
same  defendant. 

Buuc  calling  on  the  county  court  judge  of  Middlesex,  holden 
at  Westminster,  to  shew  cause  why  he  should  not  proceed  to  hear 
and  determine  this  action. 

It  appeared  that  the  action  was  for  libel,  and  had  been  trans- 
ferred from  the  Diyisional  to  the  county  court  under  80  &  31 
Vict,  c  142,  s.  10.  The  plaintiff  had^reviously  commenced  an 
action  in  the  Queen's  Bench  Division  which  involved  substantially 
the  same  question,  and  which  after  a  second  trial  ended  in  judg- 


(1)  Jaw  Bep.  1  Ch.  464^ 


(3)  2  Ph.  774. 


(2)  3  Ch.  D.  694. 


1882 
Feb.  20. 
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1882       ment  for  the  defendant    The  plaintiff  had  never  paid  the  defend- 

Xbb  Qunv  A^^'s  ^^^^  i^  ^^^  action,  and  npon  this  fact  being  brought  to  the 

Uaylet      notice  of  the  county  court  judge  he  made  an  order  staying  all 

proceedings  in  the  second  action  until  the  costs  of  the  first  action 

were  paid  by  the  plaintiff. 

Anderson  (Sir  E.  CHffard,  Q.C.,  with  him),  shewed  cause,  but 
was  stopped. 

IMsheimer,  in  support  of  the  rule.  The  action  is  transferred  to 
the  county  court  judge  by  yirtue  of  an  order  calling  upon  him  to 
try  the  case,  and  this  order  cannot  be  disobeyed.  Conceding  that 
he  could  make  an  order  for  particulars  and  upon  non-compliance 
with  it  order  the  proceedings  to  be  stayed,  such  an  order  would  be 
founded  upon  matters  arising  in  the  county  court  proceedings,  and 
not  as  here  in  consequence  of  what  has  occurred  in  an  action 
brought  in  another  court 

Field,  J.  I  think  this  rule  must  be  discharged.  The  action, 
which  was  for  libel,  had  been  transferred  to  the  county  court,  and 
the  judge  of  that  court  in  the  exercise  of  his  discretion  made  an 
order  staying  the  proceedings  until  the  costs  of  an  action,  which 
the  plaintiff  had  previously  brought  against  the  defendant  in  the 
Divisional  Court,  and  which  involved  substantially  the  same 
question  as  the  present  one,  had  been  paid. 

It  is  unnecessary  for  us  to  go  into  the  merits  of  the  case,  the 
sole  question  being  whether  the  judge  went  beyond  his  jurisdiction, 
and  it  must  at  once  be  observed  that  there  is  a  distinction  between 
the  powers  of  the  county  court  in  this  case  and  in  those  where  the 
action  is  ordered  to  be  tried  in  the  county  court  under  19  &  20 
Vict  c.  108,  s.  26.  There  the  record  is  kept  in  the  superior 
courts,  who  receive  from  the  registrar  of  the  county  court  a 
certificate  of  the  result  of  the  trial,  and  a  motion  for  a  new  trial 
is  made  and  the  costs  taxed  in  this  Court  Here,  under  30  &  31 
Vict  c.  142,  s.  10,  the  proceedbgsare  different  The  action  is  in 
fact  transferred  to  the  county  court,  and  the  plaintiff  has  to  lodge 
the  original  writ  and  the  order  removing  the  action  with  the 
registrar,  so  that  the  county  court  judge  has  practically  the  same 
powers  as  if  the  action  had  been  commenced  in  his  court.    Now 
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can  it  be  doubted  that  if  the  plaintiff  here  had  brought  both  his       1882 
actions  in  the  county  court  the  judge  could  have  stayed  proceed-  Xn  QuniT 
ings  in  the  second  action?    If  he  had  been  a  mere  commissioner     BAnjer 
selected  by  this  Court  to  try  an  action  it  may  well  be  that  he 
would  have  had  no  such  power.    It  is  admitted  that  after  the 
order  transferring  the  action  an  application  to  stay  the  proceed- 
ings could  not  be  made  to  this  Court,  and  that  it  would  therefore 
be  necessary,  if  neither  Court  had  the  power  to  stay  the  proceed- 
ings, first  to  apply  for  a  certiorari  to  bring  back  the  case  to  this 
Court)  and  then  to  make  a  second  application  to  stay  the  pro- 
ceedings.   I  cannot  believe  that  this  was  erer  intended. 

HuDDLESTON,  B.  I  am  of  the  same  opinion.  The  legislature, 
in  cases  under  30  &  31  Yict  c.  142,  has  carefully  and  elaborately 
made  provisions  for  transferring  the  whole  action  to  the  county 
court. 

BowEN,  J.  I  am  of  the  same  opinion.  The  only  doubt  which 
I  have  felt  is  whether  the  power  given  to  the  county  court  judge 
in  a  case  like  this  was  not  L'mited  to  orders  for  expediting  rather 
than  arresting  the  proceedings.  But,  although  my  final  opinion 
is  not  so  clear  as  that  of  my  learned  Brothers,  I  am  not  prepared 
to  dissent  from  them,  more  especially  as  the  county  court  judge 
appears  to  have  exercised  his  discretion  in  a  very  proper  manner. 

Bvie  diseharffed. 

Solicitors  for  plaintiff:  Smiih  &  Howard, 
The  defendant  in  'person. 
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1^1  [IN  THE  COURT  OF  APPEAL.] 

ERICflflEN,  RBPRESBNTATIVB  OF  THE  LONDON  AGENCY  OF  THE 

GREAT  NORTHERN  TELEGRAPH  COMPANY  OF  COPENHAGEN, 
Appellantb;  LAST,  Respokdsnt. 


Inland  Bevenue — Income  Tax — Foreign  Tdegrajph  Convpanif — Marine  CabUe — 
Exerdeing  Trade  in  England — Mewtgee  forwarded  from  England  to  remote 
parU  of  the  IFarW— 16  &  17  Vict.  c.  34 ;  5  *  6  Vict.  c.  35. 

The  appellants,  a  foreign  company  domiciled  in  Copenhagen,  had  time  marine 
cables  in  connection  with  Aberdeen  and  Newcastle,  communicating  with  the 
telegraph  lines  of  the  Post  Office  in  tlie  United  Kingdom.  They  had  also  work- 
rooms with  clerks  in  London,  Newcastle,  and  Aberdeen.  Messages  from  this 
country  were  forwarded  over  the  lines  of  the  Post  Office  and  the  cables  of  the 
appellants  to  Denmark,  and  thence  by  their  wires  and  the  wires  of  foreign 
goyemmcuts  to  Russia,  China,  Japan,  and  India.  The  total  chaiges  paid  for 
transmitting  such  messages  were  collected  by  the  Post  Office,  and,  after  deducting 
their  dues,  handed  to  the  appellants  who  retained  the  amount  due  to  them  for 
the  transmission  of  messages  over  their  cables  and  lines,  and  paid  the  residue  to 
the  various  Govemmenis  and  companies  respectively  entitled  to  it.  No  piofits 
were  made  by  the  appellants  from  the  transmission  of  messages  over  the  land 
lines  in  the  United  Kingdom  :«— 

HeULf  affirming  the  decision  of  the  Queen's  Bench  Dividon»  that  the  appellants 
must  be  taken  to  exercise  a  trade  in  the  United  Kingdom  under  16  ft  17  Vict 
c  34,  s.  2,  Sched.  D,  and  that  they  were  chargeable  to  income  tax  on  the  balance 
of  profits  or  gains  from  their  receipts  In  this  country  from  the  transmiasiQn  of 
mefisages. 

Appeal  from  a  decision  of  the  Queen's  Bench  Division  in  favour 
of  the  Crown,  on  a  case  stated  under  37  Vict.  c.  16,  s.  9. 

The  questions  were  whether  the  Great  Northern  Telegraph 
Company,  which  was  a  foreign  telegraph  company  established  at 
Copenhagen,  exercised  a  trade  within  the  United  Kingdom,  and, 
if  so,  what  was  the  profit  arising  therefrom  in  respect  of  which  the 
company  was  taxable  under  the  Income  Tax  Act  (16  &  17  Vict, 
c.  34),  s.  2. 

The  company  had  three  marine  cables  in  connection  with  the 
United  Kingdom,  two  at  Newbiggin  near  Newcastle,  which  were 
worked  by  the  company's  servants  at  Newcastle,  and  one  at 
Peterhead,  Scotland,  which  was  worked  by  the  company's  servants 
at  Aberdeen,  and  it  had  also  a  London  office,  where  it  took 
messages.  Messages  were  taken  and  sent  for  the  company  from 
all  parts  of  the  United  Kingdom  through  their  marine  cables  to 
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Denmark,  and  from  thence  to  yariotis  distant  foreign  places  over       I88I 
cables  belonging  to  the  company,  as  well  as  over  cables  belonging    ^mcasn 
to  various  other  companies.    By  an  arrangement  with  the  Post-       j^^^ 
master^Gtoneral,  messages  from  all  parts  of  the  United  Kingdom 
to  the  company's  stations  at  Newbiggin  and  Peterhead  were 
received  by  and  transmitted  through  the  Post  Office,  and  no 
profits  were  made  by  the  company  from  the  transmission  of 
messages  over  the  land  lines  in  the  United  Kingdom. 

The  Queen's  Bench  Division  held  that  the  company  exercised 
a  trade  in  the  United  Kingdom,  and  that  it  was  liable  to  income 
tax  on  the  profit  arising  from  such  trade,  such  profit  being  the 
difference  between  the  sums  received  in  the  United  Kingdom  for 
the  transmission  of  messages,  and  the  cost  of  such  transmission 
without  deduction  for  the  trade  profit  from  the  use  of  the  com-- 
pany's  own  cables  abroad. 

The  company  appealed. 

The  facts  and  the  arguments  are  stated  in  the  report  of  the^ 
case  in  the  Queen's  Bench  Division.  (1) 

Sir  H.  Oiffard,  Q.(7.,  and  A.  M.  Bremner,  argued  for  the  com- 
pany. 

Sir  F.  Hersehell,  S.O.,  and  A.  V.  Dicey,  appeared  for  the  Crown, 
but  were  not  called  upon, 

Jessel,  M.R  The  present  appeal  is  from  the  decision  of  the 
Divisional  Court,  which  decided  in  effect  two  things — ^the  first 
was,  that  the  appellant  company  carry  on  trade  within  the 
United  Kingdom.  The  words  of  the  Act  are  not  quite  those,  but 
are  **  any  trade "  "  exercised  within  the  United  Kingdom."  (2) 
Whatever  the  word  **  exercised  **  may  mean,  it  certainly  includes 
carrying  on,  and  therefore  carrying  on  trade  is  within  that  word. 
The  second  point  decided  was,  that  the  profits  of  that  trade  are 
subject  to  income  tax  wherever  the  expenses  may  be  incurred,  and 
whether  they  are  incurred  by  reason  of  the  company  carrying  on 

(1)  7  Q.  B.  D.  12.  ject  of  her  Majesty  or  not,  although  not 

(2)  By  16  Sc  17  Vict.  c.  34,  s.  2,  resident  within  the  United  Kingdom, 
Schedule  D,  the  duties  are  to  be,  inter  from  any  property  whatever  in  tl)e 
alia,  *' For  and  in  respect  of  the  annual  United  Kingdom,  or  any  profession, 
profits  or  gains  arising  or  accruiDg  to  trade,  employment,  or  vocation  exe»- 
any  person  whatsoever,  whether  a  sub-  cised  within  the  United  Kingdom.*' 

2  F  2  2 


Last. 
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1 881  trade  along  cables  belonging  to  themselyes,  or  along  cables  belong- 
EBICH8EN  ing  to  anybody  else,  or,  to  put  the  point  rather  more  distinctly, 
that  the  company  are  not  to  be  allowed  to  deduct  from  the 
profit  any  imaginary  or  estimated  profits  which  would  be  obtained 
by  the  company  if  they  carried  the  message  along  their  own 
cables  abroad. 

The  facts,  as  I  understand  them,  are  clear  enough,  and  the 
question  is  whether  what  the  company  do  amounts  to  carrying 
on  trade  in  the  United  Kingdom.  There  is  not,  I  think,  any 
principle  of  law  which  lays  down  what  carrying  on  trade  is.  There 
are  a  multitude  of  things  which  together  make  up  the  carrying  on 
of  trade,  but  I  know  no  one  distinguishing  incident^  for  it  is  a  com- 
pound fact  made  up  of  a  variety  of  things.  Now  this  company 
are  a  foreign  corporation  established  at  Copenhagen,  but  they 
have  an  agent  and  an  office  here,  and  being  a  telegraph  company 
they  have  at  Newbiggin  near  Newcastle,  the  ends  of  two  cables, 
which  are  worked  by  a  staff  of  servants  at  Newcastle,  and  they 
have  a  third  cable  at  Peterhead,  in  Scotland,  which  is  worked  by 
a  staff  of  servants  at  Aberdeen,  and  they  have  also  workrooms  in 
Winchester  Street,  in  London,  and  they  employ  in  these  places 
about  forty  clerks  and  electricians,  whom  they  pay.  Therefore 
there  is  a  telegraph  company  with  telegraph  stations  in  this 
kingdom,  and  with  the  ends  of  the  cables  in  this  kingdom,  which 
are  worked  by  their  own  staff,  and  they  transmit  messages  from 
England  to  distant  foreign  parts.  The,  way  they  do  so  is  this: 
they  have  a  chief  office  in  London  where  they  take  in  messages 
direct  All  over  the  kingdom  they  take  messages  through  the 
Post  Office,  having  an  arrangement  with  the  Postmaster-Greneral 
by  which  he  deducts  what  he  is  entitled  to  receive  for  the  trans- 
missiou  of  the  message  to  the  company's  outlying  stations,  that 
is,  the  one  at  Peterhead  and  the  one  at  Newbiggin,  and  he  hands 
them  the  rest.  Now  that,  as  it  appears  to  me,  is  a  perfectly 
plain  case  of  carrying  on  trade  in  this  country.  The  company 
habitually  receive  money  in  this  country  from  English  subjects 
for  messages  sent  from  England  to  places  abroad,  and  they 
transmit  those  messages  from  stations  in  this  country  to  places 
abroad.  This,  I  think,  makes  it  a  carrying  on  of  trade  in  this 
country. 
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A  company  in  this    conntiy   who    regularly  undertake  the       iggi 
carriage  of  goods  abroad  for  money  as  part  of  their  ordinary  "emohsen" 
business,  carry  on  trade  in  this  country,  although  the  whole  of         *• 
the  carriage  is  done  abroad.      The    mere  fact  that  they  enter 
into  contracts  in  this  country  with  English  subjects  for  the  right 
of  carriage,  appears  to  me  to  be  the  same  thing  as  if  they  were  to 
make  similar  contracts  for  the  sale  of  goods.    Whether  it  is  the 
right  of  carriage  or  the  right  to  transmit  a  message,  appears  to 
me  to  make  no  difference.    Again,  if  a  railway  company  with  a 
station  at  Doyer  and  a  station  at  Calais  were  to  carry  passengers 
from  Dover  to  Calais  as  a  regular  practice,  that,  I  think,  would  be 
a  trading  in  Dover,  so  far  as  regarded  the  passengers  carried  from 
Dover  to  Calais.    Therefore,  in  the  present  case,  there  is  a  trading 
within  the  meaning  of  the  statute. 

The  next  point  is  the  question  of  profits.  Now  what  is  profit? 
It  is,  as  I  understand,  the  difference  between  the  price  received 
on  a  sale  and  the  cost  price  of  what  is  sold.  There  may  be  the 
expense  of  management  or  of  the  establishment  in  which  the  profit 
is  eamedi  but  that  is  only  an  element  in  the  cost  price.  The  dif- 
ference between  money  received  for  goods  sold  and  money  received 
for  messages  is  to  my  mind  inappreciable.  One  must  take  the 
money  received  and  deduct  from  that  what  it  costs  the  company 
to  transmit  the  messages,  and  the  difference  is  the  profit,  and  upon 
that  difference  the  company  ought  to  be  taxed.  Bat  then  it  is 
said  that  the  profit  is  earned  in  this  way :  The  company  have 
abroad  cables  belonging  to  them  which  are  not  connected  with 
this  country  directly  (there  being  foreign  cables  intervening 
between  the  company's  cables  abroad  and  the  cables  connected 
with  this  country),  and  that  those  cables  are  used  by  them  to 
convey  the  messages  and  so  earn  the  profit,  and  that  that  profit 
ought  to  be  deducted.  The  answer  is,  that  those  cables  do  not 
earn  a  profit  The  use  of  them  by  the  company  may  diminish  the 
expense  of  earning  a  profit,  and  therefore  diminish  the  cost  price, 
that  is  to  say,  the  cost  of  transmitting  the  message  abroad,  but  it 
is  a  fallacy  to  say  that  those  cables  earn  a  profit.  Consequently 
the  company  can  only  deduct  from  the  price  received  the  cost  of 
transmitting  the  message.  It  seems  to  me,  therefore,  that  the 
decision  of  the  Court  below  is  correct  and  ought  to  be  affirmed. 
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1881  Bb£TT»  L.  J.    By  the  statute  it  is  enacted  that  there  shall  be 

Ebichben  levied  for  the  use  of  her  Majesty  the  duties,  amongst  other  things^ 
Last.  ^*^^  ^^^  ^^  respect  of  the  annual  profits  or  gains  aceroing  to  any 
person,  whether  subject  of  her  Majesty  or  not  although  not 
resident  within  the  United  Kingdom,  from  any  trade  exerdaed 
within  the  United  Kingdom.  It  seems  to  me  that  there  is  no 
difficulty  as  to  the  construction  of  the  Act  of  Parliament.  If 
any  person,  whether  a  foreigner  or  natiye  or  subject,  receiyes 
annual  profits  or  gains,  in  respect  of  a  trade  which  is  exercised  in 
this  country,  then  that  person  is  subject  to  the  duty.  The 
difficulty,  if  any,  is  not  in  the  constructiou  of  the  Act  of  Parlia- 
ment, but  in  determining  whether  in  the  present  case  there  are 
gains  accruing  to  this  foreign  company  in  respect  of  a  trade  which 
they  carry  on  in  this  country.  I  think  it  would  in  the  first  place 
be  nearly  impossible,  and  secondly  wholly  unwise,  to  attempt  to 
give  an  exhaustive  definition  of  what  is  a  trade  exercised  in  this 
country.  The  only  thing  that  we  have  to  decide  is  whether,  upon 
the  facts  of  this  case,  this  company  carry  on  a  profit  earning 
trade  in  this  country.  I  should  say  that  wherever  profitable 
contracts  are  habitually  made  in  England,  by  or  for  foreigners, 
with  persons  in  England,  because,  they  are  in  England,  to  do 
something  for  or  supply  something  to  those  persons,  such 
foreigners  are  exercising  a  profitable  trade  in  England,  even 
though  everything  to  be  done  by  them  in  order  to  fulfil  the 
contracts  is  done  abroad.  In  the  present  case  the  oompany  would 
not  have  any  such  contract  as  they  are  in  the  habit  of  makiog, 
unless  it  was  a  contract  made  in  England  with  a  person  who  is 
in  England,  because  otherwise  such  person  would  not  be  wanting 
to  send  a  telegraphic  message  from  England,  and  it  is  the  pay- 
ment under  such  a  contract  out  of  which  the  profit  is  to  oome. 
Therefore,  it  seems  to  me,  that  in  this  case  it  is  immaterial  to 
consider  whether  any  part  of  that  which  the  company  undertake 
to  do  is  to  be  done  in  England  or  not.  That  which  is  done  by 
them  occasions  cost,  and  is  no  part  of  the  profit,  but  diminishes 
the  profit.  The  expense  of  aU  that  is  done  under  the  contract^ 
must  be  deducted  from  what  is  paid  to  the  company  under  the 
contract  in  order  to  get  tbe  profit.  The  contracts  are  made  and 
habitually  made  with  the  company  in  England  and,  therefore,  it 
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seems  to  me  that  the  company  cany  on  in  England  the  trade  or  I88I 
boainess  of  making  snch  contracts.  Then  from  what  is  the  duty  EBioHsnf 
to  be  collected  ?  It  is  from  the  profit  accruing  to  this  company  j^^ 
from  the  trade  which  they  carry  on  in  England,  namely,  the 
making  snch  contracite,  and  that  profit  is  the  difierence  between 
the  sum  the  company  receive  and  what  it  costs  to  earn  that  sum. 
There  is  no  di£Sculty  about  that  It  is  immaterial  whether  the 
company  have  expended  in  this  country  or  abroad  what  it  properly 
can  be  said  to  cost  them  in  order  to  earn  the  money  which  they 
so  reoeiye,  but  snch  expense,  and  nothing  more,  must  be  deducted 
in  order  to  get  the  profit  If  every  part  of  the  whole  machi- 
nery for  the  conveyance  of  the  messages  belonged  to  the  com- 
pany,  it  would  cost  the  company  a  sum  to  maintain  it,  and  the 
profit  would  be  the  difierence  between  the  amount  paid  under 
the  contract,  by  the  person  sending  the  message,  and  what  it  coat 
the  company  to  carry  the  message.  If  instead  of  doing  them- 
selves the  carriage  of  the  message  abroad,  tbe  company  employ 
somebody  else  to  do  it,  what  they  pay  such  person  for  doing  this, 
and  which  includes,  no  doubt,  the  ordinary  trade  profit  of  such 
person,  is  the  cost  of  the  company  in  the  carriage^  but  if  the 
company  were  to  do  this  themselves  the  trade  profit  on  it  wonld 
be  no  part  of  the  cost,  because  if  one  might  deduct  the  trade 
profit,  one  would  deduct  the  whole,  and  so  it  might  be  said  the 
company  made  no  profit  at  alL  It  is  obvious  therefore  to  me 
that  the  company  cannot,  in  respect  of  any  part  of  the  line 
which  they  have  abroad,  deduct  not  merely  what  it  would  cost  tne 
company  to  maintain  it,  but  what  is  called  trade  profit  Con- 
sequently both  points  must  be  decided  here  against  the  company, 
and  in  favour  of  the  Grown. 

CoTTOK,  L.J.  The  questions  here  are  first,  whether  in  fact 
this  company  exercise  a  trade  within  the  United  Kingdom 
within  the  meaning  of  the  provisions  of  this  Act,  and  secondly, 
what  amount  of  profit  is  taxable. 

This  is  a  company  which  have  their  principal  place  of  business 
in  Copenhagen,  and  carry  on  business  there ;  but  they  have  an 
office  and  servants  in  London,  and  at  that  office  by  their  own 
servants,  and  at  various  post  offices  throughout  the  kingdom  by 
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1881  arrangemeDt  with  the  Postmaster  General,  by  the  post  office 
~Ebiob^  clerksy  they  receive  for  transmission  to  yarious  parts  of  the  world 
Last  telegraphic  messageSi  which  they  contract  to  so  transmit,  and  they 
habitually  do  this,  and  in  my  opinion  when  a  person  habitually 
does  and  contracts  to  do  a  thing  capable  of  producing  profit,  and 
for  the  purpose  of  producing  profit,  he  carries  on  a  trade  or 
business.  In  this  case  the  trade  or  business  which  the  com- 
pany carry  on  is  that  of  collecting  messages  for  transmission  to 
various  parts  of  the  world,  and  although  the  company  have  their 
principal  place  of  business,  and  I  will  assume  their  management,, 
at  Copenhagen,  still,  in  my  opinion,  they  carry  on  or  exercise 
their  trade  or  business  within  the  United  Kingdom.  With 
reference  to  the  argument  which  was  much  pressed  upon  us  by 
Mr.  Bremner,  that  a  company  does  not  carry  on  its  business 
except  where  its  place  of  management  is,  I  wish  to  say  that^ 
however  true  that  may  be  as  regards  the  meaning  of  the  words 
''  carry  on,  or  exercise  business  "  in  some  Acts  of  Parliament,  it  is 
not  the  true  interpretation  of  those  words  in  this  Act  of  Parlia* 
ment,  where  the  object  is  not  to  see  where  a  company  is  to  be 
sued,  but  what  duty  on  profits  it  is  to  pay  in  this  country.  Then 
as  to  the  question  on  what  profit  the  company  are  to  pay  ?  The 
question  is,  what  profit  they  make  by  the  business  carried  on 
here,  which  is  contracting  to  send  messages  to  various  parts  of 
the  world.  It  is,  in  my  opinion,  the  sum  received,  after  deducting 
everything  which  the  company  pay  for  the  purpose  of  performing 
their  contract.  If  part  is  performed  by  the  company  themselves, 
they  cannot  deduct  anything  in  respect  of  a  profit  supposed  to 
have  been  earned  by  them  in  the  course  of  such  performances. 
They  can,  of  course,  deduct  all  expenses,  including  their  own 
expenses,  and  sums  paid  to  other  companies,  but  they  cannot 
deduct  a  profit  which  is  imaginary  and  has  no  real  existence. 

Judgment  affirmed^ 

Solicitors  for  appellants :  Aahursi,  Morris,  0r%8p,  (t  Co. 
Solicitor  for  respondent :  Solicitor  of  Inland  Bevenue. 

W.  P. 
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[IN  THE  COURT  OP  APPEAL.]  1881 

Dec.  6. 

THE  YORKSHIRE  FIRE  AND  LIFE  INSURANCE  COMPANY,  

Appellants;  CLAYTON,  Rkspokdknt. 

Inland  Revenue — Inhabited  House  Duty-^DtcelUng-hotue  let  in  different  Tene- 
ments— 41  Vict,  c,  15,  ».  13. 

By  41  Vict.  c.  15,  s.  13,  where  any  house  being  one  property  is  divided  into 
and  let  in  different  tenements,  and  any  of  such  tenements  are  occupied  solely  for 
the  purpose  of  any  trade  or  business  or  of  any  profession  or  calling,  by  which  the 
occupier  seeks  a  livelihood  or  profit,  or  are  unoccupied,  inhabited  house  duty  is  to 
be  assessed  as  if  the  house  comprised  only  the  tenements  other  than  those  so 
occupied  as  aforesaid,  or  unoccupied ;  and  a  house  or  tenement  occupied  solely  as 
aforesaid  is  exempt,  although  a  servant  or  other  person  may  dwell  in  such  house 
or  tenement  for  the  protection  thereof. 

A  house  had  one  entrance  into  the  street,  and  the  rooms  in  it  opened  on  a  hall, 
passages,  and  staircase,  common  to  all  the  tenants.  Some  of  the  rooms  on  the 
ground  floor  were  occupied  by  the  landlords,  the  appellants,  as  offices,  and  the 
remainder,  and  the  rooms  on  the  first  floor,  were  let  to  tenants  who  occupied 
them  as  offices.  The  rooms  on  the  second  floor  were  occupied  partly  by  tenants 
who  resided,  and  the  remainder  by  a  care-taker  and  his  wife,  who  acted  as 
servants  to  the  residents  and  cleaned  the  several  portions  occupied  by  the  appel- 
lants as  offices  or  let  off.  The  appellants  claimed  relief  from  being  assessed  on 
the  portions  used  as  offices : — 

Held,  affirming  the  decision  of  the  Queen*s  Bench  Division,  that  the  portions  so 
used  were  not  exempt,  as  the  exemption  applies  to  houses  let  in  separate  and 
distinct  tenements  each  complete  in  itself,  and  not  to  rooms  in  a  house. 

Appeal  from  a  decision  of  the  Queen's  Bench  Division  in  favour 
of  the  Grown«  on  a  case  stated  under  37  Vict.  c.  16,  s.  9. 

The  material  facts  and  the  13th  section  of  41  Vict.  c.  15,  on 
the  construction  of  which  depended  the  question  as  to  the  liability 
of  the  appellants  to  be  assessed  to  the  inhabited  house  duty,  are 
fully  stated  in  the  report  of  the  case  in  the  Queen's  Bench 
Division  (1),  and  for  the  purpose  of  the  present  report  they 
sufficiently  appear  in  the  headnote. 

LuTrUey  Smithy  Q-O,,  and  BigTiam,  for  the  appellants.  The 
house  of  the  appellants  is  '^  divided  into  and  let  in  different 
tenements"  within  the  meaning  of  41  Vict.  c.  15,  s.  13,  and 
therefore  the  appellants  oaght  to  have  the  relief  from  assessment 

(I)  6Q.  B.D.557. 
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1881  to  the  inhabited  house  daty  given  by  that  section  in  respect  of 
YoBK^uT  ^^7  of  such  tenements  as  are  occupied  solely  for  the  purposes  of 
Inbur^cbOo.  |.j^g  ^y  profession.  It  is  contended  on  behalf  of  the  Crown  that 
Glattok.  to  constitute  the  dividing  of  a  house  into  tenements  within  the 
meaning  of  this  section  there  must  be  a  structural  division,  and 
that  the  section  was  enacted  to  meet  such  cases  as  those  of 
Busby  V.  Newaon  (1)  and  the  Attorney  Chneral  v.  Mutual  Tontine 
Westminster  Ohambers  Association.  (2)  That  contention  is  erro- 
neous,  structural  severance  is  not  required,  and  it  is  sufficient 
if  the  rooms  are  separately  held  so  as  to  give  the  occupier 
exclusive  possession  and  complete  control  over  them,  as  pointed 
out  by  Blackburn,  J.,  in  Beg.  v.  Assessment  Committee  of  St. 
Qeorges  Union  (8)  and  in  AUan  y.  Overseers  of  Liverpool.  (4) 
No  doubt  in  Chapman  v.  Boyal  Bank  of  Scotland  (5)  the  Divi- 
sional Court  considered  that  this  13th  section  only  applied  where 
the  tenements  were  structurally  severed,  but  that  case  followed 
the  decision  of  the  Divisional  Court  in  the  present  case,  which  is 
the  subject  of  this  appeal.  It  is  said  also  on  the  part  of  the 
Crown  that  this  section  does  not  apply  to  the  present  case, 
because  the  appellants,  who  were  landlords  of  the  house,  kept  a 
portion  of  it  for  their  own  use,  which  they  occupied  as  offices. 
On  this  point  the  Court  below  were  divided,  and  the  opinion  of 
Hawkins,  J.,  in  Chapman  v.  Boyal  Bank  of  Scotland  (5),  is  in  the 
appellants'  favour. 

Sir  F.  Herschell,  8.0.  {A.  F-  Dicey,  with  him),  for  the  respond- 
ent. The  legislature  has  used  the  word  ^  divide "  as  well  as 
''  let,"  and  mere  letting  does  not  divide. 

He  was  then  stopped  by  the  Court. 

JE8SEL,  M.B.  This  is  one  of  those  cases  which  is  fairly  open  to 
argument,  but  the  question  is,  whether  we  can  properly  oyerrule 
the  Court  below  in  the  interpretation  which  has  been  put  on 
s.  13  of  41  Yict.  c.  15.  That  section  standing  alone  would 
not  be  easy  to  construe,  but  having  regard  to  previous  legislation 
and  to  the  previous  course  of  decisions,  I  think  we  can  fairly 

(1)  Law  Bep.  10  Ex.  322.  (3)  Law  Eep.  7  Q.  B.  90,  at  p.  lOa 

(2)  Law  Bep.  10  Ex.  305 ;  1  Ex.  D.         (4)  Law  Bep.  9  Q.  B.  180. 
469.  (6)  7  Q.  B.  D.  136. 
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pat  a  constructioQ  on  it  substentially  the  eame  as  that  which  I88I 
was  adopted  by  landleyi  X,  in  his  jadgment  in  the  Coarl  YoBUHiae 
below.  Under  the  old  Acts  an  entire  house  occupied  for  business  '^Bjm^^- 
or  trade  purposes  only  was  exempt  from  duty;  afterwards  an  Oi^ttov. 
entire  house  occupied  for  professional  purposes  was  also  exempt, 
and  by  the  6th  rule  of  schedule  B  of  48  Geo.  3,  c  55,  there  was 
this:  ^' Where  any  house  shall  be  let  in  different  storeys,  tene- 
ments, lodgings,  or  landings,  and  shall  be  inhabited  by  two  or 
more  persons  or  families,  the  same  shall  nevertheless  be  subject  to 
and  shall  in  like  manner  be  charged  with  the  same  duties  as  if 
such  house  or  tenement  was  inhabited  by  one  person  or  family 
only."  Kow  the  word  ^  tenement "  there  means  ^  house/'  because 
what  the  legislature  is  speaking  of  is  a  house  let  in  different 
storeys.  The  rule  concludes  thus :  "  And  the  landlord  or  owner 
shall  be  deemed  the  occupier  of  such  dwelling-house,  and  shall  be 
charged  with  such  duties.'*  The  first  question  to  decide  is,  what 
is  the  meaning  of  the  words  *'  let  in  different  storeys,  tenements, 
lodgings,  or  landings  ?'  Now  one  can  giro  a  different  meaning  to 
each  of  these  words.  A  *'  tenement "  means,  I  think,  a  separate 
house.  In  lomlins's  Dictionary  it  is  stated  ^  tenement  signifies 
properly  a  house  or  homestead,  but  more  largely  it  comprehends 
not  only  houses  but  corporeal  inheritances  which  are  holden  of 
another,  and  all  inheritances  issuing  out  of  or  exercisable  wiUi  the 
same."  It  is  obyious  that  its  second  meaning  cannot  be  the  one 
intended  in  the  13th  section  and  in  this  6th  rule.  It  must  there-* 
fore  mean  what  is  in  law  a  bouse,  although  it  is  in  fact  part  of 
a  house,  of  which  an  illustration  is  given  in  Evans  and  FinMs 
Case  (1),  in  the  time  of  Charles  L,  where  a  tenement  was  held  in 
law  to  be  a  house  although  it  was  really  a  set  of  chambers  in  a 
house  in  the  Temple.  That  being  so,  I  understand  '' tenement" 
in  this  0th  rule  of  48  Oeo.  3,  c.  55,  to  mean  a  legal  house  as 
distinguished  from  an  ordinary  house,  and  which  may  be  divided 
into  storeys,  or  may  be  only  part  of  a  storey.  A  landing  is  a 
different  thing;  it  is  generally  only  a  portion  of  a  storey,  but  it 
may  be  between  two  storeys  and  be  no  portion  of  a  storey  at 
all.  Therefore  there  are  words  in  this  6th  rule  which  are  quite 
distinct.    Then,  that  being  so,  there  comes  the  statute  41  Vict. 

(1)  Cro.  Car.  340. 
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1881  c.  15,  following  the  case  of  Attorney  Oeneral  v.  Mutual  Tontine 
iFiinwmnjm'  Westmnsler  Chambers  Association  (1),  which  decided  that  although 
InbosahciGo.  ^  large  house  was  diyided  into  several  legal  houses  the  large 
Clayton,  house  was  taxable  as  one  house.  That  Act,  as  alleged  by  the 
Crown,  and,  I  think,  rightly,  was  passed  to  get  rid  of  the  hardship 
caused  by  that  decision.  If  it  was  intended  to  go  iurther,  and  to 
say  that  every  part  of  a  house,  although  not  in  itself  a  separate 
house,  in  law  should  be  exempt,  I  do  not  see  on  what  principle  the 
owner  of  a  house  who  occupied  the  lower  part  for  business  pur- 
poses and  the  upper  part  as  a  residence,  should  not  be  exempted 
to  the  extent  to  which  the  house  was  occupied  for  business 
purposes.  Again,  having  before  one  the  6th  rule  of  the  schedule 
to  the  Act  of  48  Geo.  3,  c.  55,  one  cannot  help  noticing  that  the 
words  '*  storeys,  lodgings,  or  landings,"  are  not  repeated  in  the 
latter  part  of  the  rule,  but  the  words  are  only  **  house  or  tene- 
ment." Now  what  are  the  words  of  the  13th  section  on  which 
this  question  arises  ?  They  are, — ^'  where  any  house  being  one 
property  shall  be  divided  into  and  let  in  different  tenements,  and 
any  of  such  tenements  are  occupied  solely  for  the  purpose  of  any 
trade  or  business  or  of  any  profession  or  calling  by  which  the 
occupier  seeks  livelihood  or  profit,  or  are  unoccupied,  the  person 
chargeable  as  occupier  of  the  house  shall  be  at  liberty  to  give 
notice  "  as  there  stated,  and  then  the  tax  is  to  be  remitted.  It 
appears  to  me  that  the  argument  of  the  appellants  entirely 
throws  aside  the  word  **  divided,"  and  although  it  may  not  always 
be  possible  to  give  a  meaning  to  every  word  used  in  an  Act  of 
Parliament,  yet  as  a  general  rule  it  is  right  not  to  treat  words 
as  surplusage  if  a  meaning  can  be  fairly  given  to  them.  Now  a 
meaning  can  be  fairly  given  to  the  word  *^  divided  "  if  the  word 
**  tenement "  be  read  not  as  that  which  is  held  in  tenure,  but  as 
that  which  in  law  is  a  house,  and  if  it  be  so  read  the  whole 
enactment  becomes  perfectly  intelligible.  Formerly  houses  were 
built  so  that  each  house  occupied  a  separate  site,  but  in  modem 
times  a  practice  has  grown  up  of  putting  separate  houses  one 
above  the  other.  They  are  built  in  separate  flats  or  storeys,  but 
for  all  legal  and  ordinary  purposes  they  are  separate  houses. 
Each  is  separately  let  and  separately  occupied,  and  has  no  con- 

(1)  1  Ex.  D.  469. 
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nection  with  those  above  or  below,  except  in  so  far  as  it  may       1881 
derive  support  from  those  below  instead  of  from  the  ground,  as   tobkshibe 
in  the  case  of  ordinary  houses.  Insdb^oeCo. 

The  legislature  evidently  intended  to  extend  the  same  class  of  Olattok. 
taxation  to  this  new  sort  of  houses  as  applied  to  houses  built  in 
the  old  style.  This,  as  it  appears  to  me,  is  the  reasonable  con- 
struction of  the  section,  and  one  which  both  gives  a  meaning  to 
every  word  and  fairly  carries  out  the  object  of  the  legislature, 
which  I  think  we  should  entirely  frustrate  if  we  gave  the  enlarged 
meaning  to  the  section  that  is  suggested  on  the  part  of  the 
appellants. 

For  these  reasons,  I  think  the  decision  of  the  Queen's  Bench 
Division  was  right  and  ought  to  be  affirmed. 

Bbett,  L.  J.  I  think  that  the  right  mode  of  reading  the  first 
part  of  this  13  th  section  is  as  if  it  was  thus  written :  ^'  Where  any 
house  being  one  property  shall  be  divided  into  different  tene* 
ments  and  let  in  different  tenements,"  and  the  other  'stipulations 
are  fulfilled,  then  the  result  shall  take  place.  The  section  is, 
<«  Where  any  house  shall  be  divided  into  different  tenements," 
and  it  is  not  *^  where  any  house  shall  be  divided  into  different 
houses,"  and  the  first  thing  one  has  to  consider  is  why  this  dis- 
tinction and  what  ia  the  meaning  of  the  word  **  house,"  and  what 
is  the  meaning  of  the  word  *'  tenement  ?  "  The  word  '^  house  " 
must  mean  here  a  house  wluch  can  be  divided  into  different 
tenements,  and  I  think  the  word  **  tenements ''  is  used  in  order 
to  comprise  the  different  kinds  of  things  into  which  a  house 
may  be  divided,  and  lest  if  the  word  '*  house  "  instead  of  **  tene- 
ments "  had  been  used,  it  might  have  been  said  the  section  would 
not  apply  to  shops,  offices,  or  warehouses,  into  which  a  house  that 
can  be  divided  might  be  divided,  since  shops,  offices,  or  ware- 
houses are  in  ordinary  parlance  known  by  those  names,  and  are 
not  houses. 

What  then  we  have  first  to  construe  are  the  words  *'  shall  be 
divided  into  different  tenements."  It  seems  to  me  that  they  mean 
where  the  tenement  which  is  part  of  the  house  is  so  structurally 
arranged  that  Jt  may  be  used  or  actually  occupied,  as  people  in 
ordinary  parlance  would  say,  as  a  man's  own  house,  office,  shop. 
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1881  or  warehouse.  It  is  not  snffioient  to  fulfil  this  statate  that  the 
YcBXBHraE^  bouse  is  diyided  into  different  tenements,  it  most  also  be  let  in 
IxsubanceCo.  different  tenements.  The  former  refers  to  structural  arrange- 
Clattok.  ments ;  the  latter  to  the  mode  of  dealing  with  it  when  so  divided. 
It  might  have  been  difficult  to  have  come  to  this  conclusion 
if  one  had  not  known  the  state  of  the  law  as  to  taxation  of  houses 
at  the  time  this  statute  was  enacted,  but  it  is  a  well  known  rule 
or  canon  of  construction  that  in  construing  an  Act  of  Parliament 
one  ought  to  take  into  account  the  state  of  the  law  and  of  judicial 
decisions  at  the  time  the  Act  is  passed.  Now,  in  the  ease  of 
AUomey-OenercU  v.  Mutual  Tontine  Westminster  Ohambers  Associa- 
tion (1),  which  is  a  decision  of  this  Court,  and  therefore  its  autho- 
rity cannot  be  here  disputed,  it  was  held  that,  although  by  struc- 
ture each  flat  of  the  building  could  be  used  as  a  separate  house, 
and  although  by  the  letting  each  part  of  it  was  so  used  and  let  as 
a  separate  house,  yet  nevertheless,  for  the  purpose  of  the  inha- 
bited house  duty  the  whole  building  was  considered  as  one  house, 
and  that,  notwithstanding  that  for  the  purposes  of  registration 
and  of  the  franchise  each  of  the  flats  was  deemed  to  be  a  separate 
house.  Looking  at  that  decision,  and  applying  the  words  of  this 
13th  section  of  41  Yict.  c.  15,  to  that  state  of  the  law,  it  seems  to 
me  clear  that  such  section  was  enacted  in  order  to  meet  such  a 
case  as  that  and  to  alter  the  law  in  that  respect.  But  if  you  try, 
as  has  been  tried  here,  to  carry  it  beyond  that,  you  are  imme- 
diately driven,  as  has  been  already  shewn,  to  strike  the  word 
''  divided "  out  of  this  section.  That  would  be  contrary  to  the 
well-known  rule  of  construction,  unless  from  necessity  one  would 
be  obliged  to  do  so,  which  is  not  the  case  here.  Therefore^  one 
must  give  a  meaning  to  the  word  **  divide,"  and  that  meaning  is 
satisfied  by  applying  the  section  to  such  a  case  as  chambers  in 
the  Temple  or  the  flats  in  Victoria  Street  It  may  also  apply  to 
other  cases  which  it  is  not  necessary  now  to  decide,  but  the- 
question  is  whether  it  applies  to  the  case  now  before  us,  which  is 
that  of  a  house  which  is  not  at  all  different  in  structure  and 
arrangement  from  any  ordinary  house,  and  therefore,  if  the  Act  of 
Parliament  applies  to  this  house,  it  must  apply  to  every  house, 
and  the  word  **  divided  "  in  the  section  will  have  no  meaning. 
(1)  Law  Rep.  10  Ex.  305 ;  1  Ex.  D.  469. 
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I  therefore  am  of  opinion,  that  there  can  be  no  exemption  from        I88I 

the  duty  in  this  case,  and  that  the  jadgment  should  be  affirmed.      yobkbhibb 

Insurance  Go. 
Cotton,  L.J.  I  am  of  the  same  opinion.  The  first  question  clayton 
one  has  to  consider  is  whether  these  words  *'  where  any  house  shall 
be  divided  into  and  let  in  different  tenements/'  require  that  there 
should  be  some  physical  division  as  would  make  the  separate 
portions  of  the  house  capable  of  being  treated  as  separate  tene- 
ments, or  whether  a  separate  letting  would  be  sufficient  to  satisfy 
the  words  of  the  Act.  To  hold  that  such  letting  would  be  suffi- 
cient would  be  to  alter  entirely  the  words  of  this  section  and  to 
depart  from  the  rule  of  construction  which  is  to  give  the  ordinary 
meaning  to  every  word,  if  such  meaning  can  be  given.  I  think, 
therefore/  that  these  words  in  the  section  are  not  satisfied  by  a 
house  being  let  in  separate  holdings  without  structural  division. 
If  it  had  been  the  intention  of  the  legislature  to  meet  such  a 
case  as  that  it  would  have  been  easy  to  say  *'  where  a  house 
being  one  property  shall  he  let  in  separate  portions,**  but  that 
is  not  wliat  the  section  says.  Then  what  is  the  meaning  of 
^  shall  be  divided  into  different  tenements  ?"  if  it  is  to  mean 
something  different  from  separate  lettings.  Without  dealing 
with  all  possible  cases,  it  is  sufficient  to  say  that  here  there  is  no 
division  of  the  house  at  all,  except  that  which  exists  in  all  houses 
which  have  different  floors  and  separate  rcoms ;  and  therefore  in 
my  opinion  ihis  house  is  not  within  the  exemption. 

Judgment,  affirmed. 

Solicitors  for  appellants :  Bell,  Brodrick,  db  Gray. 
Solicitor  for  respondent:  Solicitor  of  Inland  Revenue, 

W.  P. 
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1882  TOKE  V.  ANDREWS. 

Feb.  23. 


Practice — Pleading— Beply'- Counter-claim  and  Set-off  in  Beply — Judicature 
Act,  1873,  «.  24,  sub-s8,  3,  7— Order  XIX.,  rr.  8, 19 ;  Order  XX,  r.  1. 

A  p1amti£f  may,  in  his  reply  to  a  counter-claim  of  the  defendant,  counter-claim 
in  respect  of  a  cause  of  action  accrued  after  the  issue  of  the  writ,  but  arising  at 
the  same  time  and  out  of  the  same  transaction  as  the  coiuter-claim  of  the 
defendant 

This  was  a  motion  to  rescind  an  order  of  Hr.  Justice  Williams 
dismissing  an  application  to  strike  out  matter  alleged  by  the 
plaintiff  in  his  reply,  in  answer  to  a  counter-claim  by  the 
defendant,  on  the  ground  that  it  was  embarrassing  to  the  fair 
trial  of  the  action  within  Order  XXYILi  rule  1.  (1) 

The  plaintiff  was  the  assignee  of  the  'reyersion  upon  a  tenancy 
by  the  defendant  of  certain  lands,  woods,  and  hereditaments, 
which  tenancy  was  at  the  time  of  the  commencement  of  the 
action  about  to  determine  on  the  then  next  29th  of  September, 
and  he  brought  his  action  to  recover  rent  (446Z.  17s.  3(2.)  in 
arrear  at  Midsummer,  1881,  the  writ  being  issued  on  the  26th  of 
August  He  did  not,  however,  deliver  any  statement  of  claim 
until  the  29th  of  November. 

In  the  meantime  (on  the  29th  of  September)  another  quarter's 
rent  had  become  due  to  the  plaintiff,  and  by  the  determination 
of  the  tenancy  on  that  day,  in  pursuance  of  a  notice  to  quit,  the 
defendant  became  entitled  to  an  outgoing  valuation,  the  amount 
of  which  he  claimed  in  his  statement  of  defence  (delivered  on  the 
22Dd  of  December)  by  a  *'  counter-claim''  claiming  5752.  8«.  9dL, 
if  the  hay,  straw,  and  fodder  on  the  farm  ought  to  be  calculated 
at  "  sale"  price,  and  339Z.  38.  M.  if  at  a  "  feed  "  price. 

In  answer  to  this  counter-claim  the  plaintiff  *' by  way  of  set-off 
and  counter-claim"  claimed  1757.  5s.  9c2.  for  the  quarter's  rent 
which  had  so  become  due  on  the  29th  of  September,  and  also 
95Z.  Is.  \d.  for  tithe  rentcharge  left  unpaid  by  the  defendant  on 
his  quitting  and  necessarily  paid  by  the  plaintiff,  and  these  were 
the  matters  which  it  was  sought  to  strike  out. 

(1)  The  statement  of  facts  is  taken  from  the  judgment  of  the  Court 
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Feb.  13.    O.  D&nman,  for  the  defendant    Snch  a  pleading  as  this       1S82 
is  not  a  defence,  bat  a  new  canse  of  action.    BeddaU  r.  MaiUand  (I)       Tou 
decides  that  a  defendant  may  counter-claim  matter  arising  since    AinTBEws. 
the  commencement  of  the  action,  but  this  is  no  authority  to  shew 
that  the  plaintiff  may  do  so  in  his  reply.    If  such  a  right  exists 
it  must  be  by  virtue  of  the  Judicature  Acts  and  Orders.    Sect.  24, 
sub-s.  3  of  the  Judicature  Act,  1873,  does  not  assist  the  plaintiff, 
for  the  relief  here  sought  cannot  be  *' properly  claimed  by  his 
pleading."      Order  XIX.,  rule  19  :  **  No  pleading,  not  being  a 
petition  or  summons,  shall,  except  by  way  of  amendment,  raise 
any  new  ground  of  daim,"  is  conclusive,  unless  some  other  order 
expressly  permits  this.    Order  XX.,  rule  1,  only  applies  to  a 
^'  defence  "  to  a  set-off  or  counter-claim  of  the  defendant,  and  then 
only  when  it  arises  after  statement  of  defence  has  been  delivered. 
By  Order  XXIY.,  rule  2,  if  the  defendant  desires  to  plead  anything 
more  than  a  joinder  of  issue  to  this  reply,  he  can  only  do  so  by 
leave  of  the  Court  or  a  judge,  and  upon  terms.    It  cannot  have 
been  intended  that  a  person  defending  himself  against  matter  set 
up  for  the  first  time  should  be  put  on  terms,  and,  under  rule  3  of 
the  same  order,  be  limited  to  four  days  in  which  to  deliver  his 
pleading.    In  Street  v.  Oover  (2)  it  was  decided  that  a  third  party 
brought  in  by  the  defendant  could  not  counter-claim  against  the 
defendant.    This  shews  that  it  was  not  intended  at  this  stage  of 
the  case  to  allow  new  matter  to  be  introduced. 

B.  F.  WiUiaim,  for  the  plaintiff.  If  this  were  an  unreasonable 
claim  it  would  be  disallowed,  but  it  arises  at  the  same  time  and 
out  of  the  same  matter  as  the  defendant's  counter-claim*  Both 
have  arisen  since  the  commencement  of  the  action,  and  if  the 
plaintiff  cannot  meet  the  counter-claim  of  the  defendant  in  this 
way,  the  real  question  in  dispute,  namely,  how  the  balance  stood 
on  Michaelmas  Day,  cannot  be  determined,  and  the  plaintiff  may 
lose  this  action  although  the  defendant  is  indebted  to  him. 
Such  a  case  must  come  within  s.  24,  sub-&  7,  of  the  Judicature 
Act^  1873.  The  reply  may  be  supported  either  as  a  counter^slaim 
or  set-off,  and  set-off  is  a  defence  and  within  Order  XX.,  rule  h 
If  a  counter-claim  is  to  be  treated  in  all  respects  as  a  cross-action, 
Winierfield  v.  Bradnum  (3),  then  this  is  a  defence  to  a  cross- 

(1)  17  Cb.  D.  174.  (2)  2  Q.  R  D.  408.  (3)  3  Q.  B.  D.  324. 

VoL.Vm.  2G  ,  2 
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1882        acttODy  and  for  the  purpose  of   this  reply  the  plaintifP  19  a 
T^       defendant  and  entitled  to  all  the  rights  of  one*    [He  also  ritdd* 
Ayj^if^^.    Mwv.Jfftnwi*.  (1)] 

G-.  Denmanf  in  reply. 

Cur.  adv.  vuU. 

Feb.  23.  The  judgment  of  the  Court  (Field,  J.,  and  Hud- 
dleston,  B.)  was  read  by 

Field,  J.,  who  after  stating  the  iaoto  as  above  setout, continued :— 

It  will  be  observed  that  as  both  the  claims  put  forwatd  in 
the  reply  arose  before  the  statement  of  defence  was  delivered 
they  could  .not.  be  pleaded  under  Order  XXi,  rule  1,  although 
arising  ^'pending  the  action/*  i.e.y  after  writ  issued,  because  the 
right  thereby  given  so  to  plead  is  limited  in  express  terras  to 
grounds  of  d^ence  arising  after  delivery  of  the  statement  of 
defence,  so  that  unless  the*  plaintiff  is  entitled  in  some  other  way 
to  set  up  these  mattere  in  answer  to  the  counter-daim  he  cannot 
get  the  benefit  of  them  in  this  action,  and  the  defendant  will  be 
entitled  to  recover  under  his  counter-claim,  by  way  of  cross  action, 
the  balance  of  his  outgoing  valoation  after  deducting  the  Mid- 
summer rent  only,  and  without  regard >to  these  claims,  so  that*the 
plaintiff,  in  order  to  recover  the  September  quarter's  rent  and 
the  tithes  he  has  had  to  pay,  must  be  driven  to  a  separate  action. 
It  will  be  observed  also  that  the  plaintiff  is  placed  in  this  position 
by  the  defendant  having  counter-claimed  matter  arising  subse- 
quently to  the  commencement  of  the  action,  which  he  claims  the 
right  to  do  according  to  the  decision  of  Fry,  J.,  in  the  case  of 
BeddaJl  v.  Maitland  (2),  in  which  that  learned  judge  declined  to 
follow  the  previous  decision  to  the  contrary  of  the  Master  ci  the 
Kolls  in  Original  EartUfool  CoUi^ries  Co.  r.  Oibb.  (3) 

It  is  not  however  necessary  for  us  to  express  any  opinion  as 
to  which  of  these  two  conflicting  decisions  we  should  be  inclined 
to  follow,  as  the  plaintiff  has  not  taken  any  objection  to  the 
defendant's  pleadings,  and  the  only  question  therefore  for  us  to 
decide  is  whether  the  plaintiff  is,  by  the  exercise  by  the  defendant 
of  this  alleged  right,  to  be  defeated  in  his  action  by  matter  of 
defence  arising  subsequently  to  the  commencement  of  it,  without 
the  opportunity  of  setting  pp  any  defence  he  may  have, 

(1)  35  L.  T.  585.  (2)  17  Ch,  D.  174.  (3)  5  Ch.  D.  713. 


TOL.  VIII.  QUEEN'S  BENCH  MVISION.  431 

Now  pleas  of  matters  properly  pleadable,  although  arising  ^ince  1882 
the  commencement  of  the  suit,  were,  before  the  Judicature  Acts,  ^on  ~ 
admfrsible  if  )[>1eaded  puis  darrein  continuance,  arid  that  right  was  jij^^^s. 
intended  to  be  preserved  bj  Order  XX.,  rule  1 ;  but  the  right  of 
a  defendant  to  set  up  matter  in  answer,  although  not  admissible 
under  a  plea  of  set  off/Vas  first  given  to  a  defendant  by  the 
Judicature  Act  of  1873,  which  by  s.  24,  sub-s.  8,  gave  power  to 
the  Court  to  grant  to  any  defendant  that  relief,  if  he  shall  have 
properly  claimed  it  by  his  pleading,  and  effect  has  been  given  to 
this  section  by  Order  XIX.,  rule  3,  by  which  a  defendant  ma,j 
set  off,  or  set  up  by  way  of  counter-claim,  anything  (i.e.,  whether 
liquidated  or  unliquidated),  which  would  have  furnished  hini  with 
a  cause  of  action  or  suit  against  the  plaintiff.  Cut,  as  was  clearly 
pointed  out  by  Mr.  Denman  in  his  argument  for  the  defendant,  a 
counter-claim  by  a  plaintiff  in  answer  to  a  defendant's  (k)unter- 
claim  is  not  mentioned  or  referred  to  in  terms  either  in  the 
Judicature  Acts  or  in  Order  XX.,  rule  I,  or  any  other  order  framed 
under  them.  .      '      ' 

If 'indeed  any  ground  of  defence  to  a  set-off  or  counter-claim 
has  arisen  since  the  "statement  of  defence,  that  is,  as  we  have 
before  observed,  provided  for  by  Order  XX.,  rule  1 ;  but  the 
construction  which  is  put  by  Fry;  J;,  upon  this  rule,  and  in  which 
construction  we  concur,  is  that  the  rule  is  limited  to  **  defence  ** 
and  does  not  extend  to  any  relief  which  may  be  set  np  by  way  of  . 
counter-claim.  It  may  be  that  any  matter  strictly  pleadable  as 
set-off  might  be  considered  to  come  within  this  rule,  but,  as  we 
have  already  pointed  out,  the  matter  relied  upon  by  the  plaintiff 
in  answer  to  the  counter-claim  having  occurred  since  action 
brought  and  before  statement  of  defence  delivered,  he  can  neither 
amend  his  statement  of  claim  nor  plead  it  puis  darrein  continuance, 
and  must  submit  to  a  judgment  in  the  action,  even  if  upon  the 
actual  facts  of  the  case  the  defendant  may  have  no  right  to  any 
sum  of  money  from  him,  but  may  on  the  contrary,  under  the  new 
state  of  things  which  came  into  existence  on  the  29th  of  September, 
be  actually  indebted  to  him.  Mr.  Denman  however  carried  his 
contention  a  step  further,  for  he  urged  that  not  only  is  there  no 
express  mention  of  a  counter-claim  by  a  plaintiff  to  a  defendant's 
counter-claim  in  the  Acts  or  order,  but  that  a  third  party  brought 

2  G  2  2 


432  QUEEira  BENCH  DIVISION,  VOL.  VHI. 

1882       in  by  way  of  counter-claim  by  the  defendant  is  In  the  same  position 

To^      ^  ^  plaintiff  in  being  obliged  to  answer  the  connter-olaim,  and 

.    *•         that  in  Street  y.  Oover  (1)  it  was  held  that  such  a  third  party 

Ahdrbws.  ^  ^  Mr      J 

could  not  set  np  a  counter-claim  in  answer. 

Whether  in  that  case  a  somewhat  too  narrow  construction  was 
not  put  upon  the  Judicature  Act  and  its  orders  and  rules  may  be 
open  to  question,  and  the  late  Lord  Justice  Lush  appears  to  hare 
entertained  considerable  doubt,  but  the  decision  proceeded  upon 
the  construction  of  the  8th  rule  of  the  same  order,  in  which  provi- 
sion is  actually  made  for  the  third  party's  conduct  in  such  a  case, 
but  that  provision  is  in  language  limited  to  **  reply,"  that  being 
the  only  word  used  in  the  rule.  But  in  the  present  case  no  such 
fetter  ties  our  hands,  for  if  there  be  no  rule  or  order  either  in 
terms  or  by  necessary  implication  prohibiting  the  bringing  forward 
of  the  matter  alleged  by  way  of  counter-claim,  and  the  right  to 
raise  it  is  given  to  the  party  pleading  by  the  Judicature  Act,  it 
will  be  impossible  for  us  to  hold  that  the  plaintiff  is  not  entitled 
on  setting  up  such  matter  to  claim  relief  within  s.  24,  sub-s.  3 ; 
and  if  relief  can  be  given  upon  it  the  pleading  cannot  be  held  to  be 
embarrassing  witbin  the  meaning  of  the  1st  rule  of  the  27th  Order. 
In  order  to  see  how  this  is  we  must  look  to  the  Judicature  Acts. 

Now  the  language  of  sub-s.  3,  s.  24  of  the  Act  of  1873,  is  as 
large  as  it  possibly  can  be  in  giving  to  the  defendant  a  right  to 
counter-claim,  and  sub-s.  7  of  the  same  section  most  explicitly 
compels  the  Court  to  grant  all  such  remedies  as  **  any  "  of  the  parties 
to  a  suit  may  appear  to  be  entitled  to  in  respect  of  any  claim 
properly  brought  forward,  *'  so  that  as  far  as  possible  all  matters  in 
controversy  between  the  parties  may  be  completely  and  finally  de- 
termined and  all  multiplicity  of  legal  proceedings  concerning  any 
of  such  matters  may  be  avoided.*'  Looking  to  this  most  beneficial 
provision,  how  is  it  possible  to  say  that  a  matter  upon  which,  if 
well  founded,  the  plaintiff  is  clearly  entitled  to  relief  as  against 
the  defendant's  counter-claim,  is  not  within  the  very  words  and 
still  more  within  the  spirit  of  this  large  enactment,  or  to  hold  that 
such  a  matter  is  not  properly  brought  forward  at  the  only  stage 
and  in  the  only  manner  in  which  it  can  be  raised.  If  it  had  arisen 
before  action  the  plaintiff  might  have  been  properly  told  to  amend 
his  statement  of  claim — ^if  it  had  arisen  since  the  statement  of 
(1)  2  Q.  B.  D.  498. 
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defence  and  had  been  a  ground  of  ''defence"  it  might  have  been        1882 
pleaded  puis  darrein  continuance,  but  as  the  matter  stands  he       toke 
must  lose  the  whole  benefit  of  it  in  this  action  if  his  pleading  be     ^^J^'^^^^ 
£truck  out.    And  it  is  not  owing  to  any  fault  of  his  own  that  he 
is  placed  in  this  position,  but  in  consequence  of  the  defendant 
haying  counter-claimed  as  he  has  done. 

Further,  it  is  not,  perhaps,  altogether  clear  that  the  right  to 
plead  as  the  plaint]£f  has  done  is  not  within  a  feur  construction 
of  Order  XIX.,  rule  3,  by  which  alone  the  defendant  has  acquired 
the  right  he  has  exercised,  for  by  that  rule  the  counter-claim  is  to 
have  the  same  effect  as  a  statement  of  claim  in  a  cross-action 
(placing,  as  was  held  in  Stooke  y.  Taylor  (1)  and  Winterfield  v. 
Bradnum  (2),  a  defendant  in  the  position  of  a  plaintiff),  and  inas- 
much as  the  rule  proceeds  to  say  that  the  Court  is  to  be  enabled 
to  pronounce  a  final  judgment  in  the  same  action  upon  the 
counter-claim  as  well  as  upon  the  original  claim,  it  would  seem 
somewhat  strange  justice  to  hold  that  the  judgment  so  to  be 
pronounced  is  to  proceed  solely  upon  the  allegations  in  the 
counter-claim,  without  taking  into  account  the  cross  rights  of  the 
plaintiff  arising  out  of  the  very  same  contract  and  at  the  very 
same  moment  of  time  upon  and  at  which  the  defendant's  claims 
have  their  foundation. 

There  is  another  way  of  looking  at  it  pointed  out  by  Mr. 

Yaughan  Williams.  The  defendant's  counter-claim  in  the  present 

case,  overtopping  as  it  does  the  amount  of  the  plaintiffs  claim,  is 

in  substance  a  cross-action  in  which  the  defendant  is  the  plaintiff, 

and  there  is  no  great  violence  in  construction  in  holding  that  the 

plaintiff  for  the  purpose  of  litigating  the  counteivclaim  is  in 

substance  a  defendant,  and  so  well  within  rule  3  justifying  a 

counter-claim.    At  all  events  we  have  come  to  the  conclusion 

that  the  order  of  Mr.  Justice  Williams  was  well  made  and  must 

be  affirmed  with  the  usual  consequent  costs. 

Order  affirmed. 

Solicitors  for  plaintiff:  Duncan,  Warren,(t  GArdenr,far  HcUlett 
Creery,  dk  Furley,  Ashford. 

Solicitor  for  defendant :  A.  B.  Steele^for  John  Minter,  Folkestone. 
(1)  5  Q.  B.  D.  5G9.  (2)  3  Q.  B.  D.  324. 

A.M. 
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1881  /»  re  HORTON. 

^^^^^' SoU€ilor-^Certifieate''Stamjy—AUendcm€e  of  Country  SoHeiiwr  ai  a  TaxatUm 

in  Londm-^"'  PracHsing  **^SS  ds  34  Via.  t.  97,  s.  ehSehedtOe^ 

By  33  &  34  Vict  c  97,  s.  59*  every,  persoa  vfao^aots  or  practiaeB'  in  any 
Court  as^a  solicitor  without  having  in  force  at  the  time  a  duly  stamped  certificate 
shall  forfeit  50^.,  and  shall  bejncapable  of  maintaining  any  action  or  suit  for  the 
recovery  of  any  fee  on  ac6bunt  of  atoy  act  or  proceeding  done  or  taken  By  him  m 
any'  vuAl  cftpacity.' '  By  the  schedule  the  eertifieate  if  -such  person  <*  pmctises  *  or 
^nies  on  his  busii^ess  "  within  ten  miles  from  the  General  Post  Office  of  the  CSty 
of  London  is  of  a  certain  amount,  and  if  he  practises  or  carries  on  his  basineBs 
beyond  the  above-mentioned  limits,  is  of  a  less  amount.  A  solicitor,  with  a 
4fovMiy  eertifieate^  and  whose  offfices  were  at  Birmingham,  came  up  on  a  retiuner 
and  ^tended  the  taxation  of  a  bill  of  oosts  within  the  ten  mile  radius: — 

Hdd^  that  he  did  not,  by  this  one  transaction,  act  or  practise  in  London  within 
the  meaning  of  the  statute. 

Motion  on  appeal  from  an  order  of  Pc^look,  B.,  at  Ghambera. 

The  plaintiffB  hayii^  hroaght  an  action  by  Mr.  Horton,  their 
aolicitory  reooveied  jadgment  and  costs,  and  then  wishing  to 
tax  his  bill  employed  Messrs.  Huggins  &  Mallard,  solicitors  of 
Bimungham,  to  tax  it.  Mr.j|Mallard  attended  the  taxation  at  the 
Boyal  Courts  in  London,  and  the  bill  was  on  taxation  redoced 
by  the  sum  of  2162.  Mr.  Horton  afterwards  raised  objections 
to  the  taxation  and  allowance  of  Messrs.  Huggins  &  Mallard's 
bill  for  attending  the  taxation,  on  the  ground  that  the  country 
certificate  held  by  Mr.  Mallard  did  not  justify  him  in  practising 
within  a  radius  of  ten  miles  from  the  O^neral  Post  Oflfee,  The 
taxing  master  set  aside  the  objections,  and  his  decision  was 
affirmed  by  the  order,  against  which  Mr.  Horton  appealed. 

Wood  HiUf  in  support  of  the  motion,  ^y  33  &  3^  Vict  c  97, 
s.  59,  every  person  who  acts  or  praotipea  in  any  Court  as  a 
solicitor  without  having  in  force  at  the  time  a  duly  stamped 
certificate,  according  to  the  provisions  hereinafter  contained  and 
referred  to,  shall  forfeit  50Z.,  and  be  incapable  of  maintaining  any 
action  or  suit  for  the  recovery  of  any  fee  on  account  of  or  in 
relation  to  any  act  or  proceeding  done  or  taken  by  him  in  any 
such  capacity.  By  the  schedule  the  certificate,  if  the  solicitor 
practises  or  carries  on  business  within  ten  miles  of  the  General 
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Post  Office  is  92.  or  4Z.  10«.  accOTding  to  his  standing,  if  he        1881 
practises  beyond  the  limits  the  amounts  are  less.  '     In  r7 

Mr.  Mallard,  with  only  a  certificate  for  the  country,  has  ''  prac-     Hoktox. 
tised  "  in  London,  by  attending  the  taxation,  and  cannot  therefore 
lecoTer  his  fees.  - 

Evtry  act  in  his  capacity,  of  solicitor  within  the  limit  is 
practising.  He  carries  on  business  at  Birmingham.  But  he 
acted  or  practised  in  London  on  the  occasion  in  question.  If 
there>  weio  nol  a  distinctiMtfbeitweMi  carrying  on  business  and 
piaetising  the  different  terms  would  not  hate  been  used  in  the 
schedule.  [He  referred  to  23  &  24  Vict  c  127.] 
.    JBingwocd  tashew  cause,  was  not  heard. 

FiSLP,  J.  It  is  said  that,  by  33  &  34  Vict.  c.  97,  s.  59, 
Mr.  Mallard  is  incapable,  of  recoyering  his  fees  for  attending  the 
taxation  of  the  appellant's  bill.  J  am  not  sfire  that  obtaining 
payment  of  them  by  the  proceedings  in  the  present  case  is 
**  recovery  "  within  the  terms  of  that  section ;  but  it  is  unneces- 
sary tq  decide  the  point,  .and  I  will  assume  that  it  is  so.  The 
schedule  of  the  Act.  prescribes  the  **  certificate  to  be  taken  out 
.yearly^  1,  By  eyery  person  admitted  or  enrolled  in  England.  .  •  . 
as  an  attorney."  **  If  such  person  practises  or  carries  on  his  busi- 
ness"— ^the  words  ^f  practises  xur  carries  on  his  business"  seem  like 
two  equal  altematiyes— '^  within  ten  miles  from  the  General  Post 
Office  in  the  City  of  London,  91."  '<Li  England,  beyond  the 
aboye-mentioned  limits,  62.  if  he  has  been  admitted  or  enrolled, 
or  has  carried  on  business  for  three  years  or  upwards,"  otherwise 
the  sums  are  less.  No  suggestion  of  any  impropriety  or  fraud 
by  Mr.  Mallard  in  taking  out  his  certificate  is  made,  or  that  it  was 
not  right  at  the  time.  He  was  retained  by  a  client  to  act  in  the 
Court  of  the  Master  at  the  Central  Office  of  the  Eoyal  Courts 
within  the  ten  mile  radius,  and  having  attended  a  taxation  there, 
is  said  to  have  come  under  s.  59,  a  penal  enactment.  By  s.  59 
eyery  person  who  **  directly  or  indirectly  acts  or  practises  in  any 
Court  as  an  attorney,"  without  a  duly  stamped  certificate,  shall 
forfeit  50Z.,  and  be  incapable  of  maintaining  any  action  for  the 
recoyery  of  any  fee.  ^  Acts  or  practices."  There  again,  if  the 
word  **  acts  "  stood  alone  it  might  receiye  a  difierent  construction, 
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1881  and  so  might  the  word  **  practises  "  if  standiag  alone.  But  they 
In  BE  mnst  be  read  together,  and  I  think  that  the  phrase  ''acts  or 
HoRTON.  practises  "  relates  to  the  schedule,  because  the  acting  or  practising 
within  the  section  must  be  ^'  without  having  in  force  at  the  time 
a  duly  stamped  certificate,  according  to  the  provisions  hereinafter 
contained  and  referred  to,"  viz.,  in  the  schedule.  Taking  the 
words  ''  acts  or  practises  "  together,  and  turning  to  the  schedule 
and  finding  ''carries  on  his  business,'*  used  apparently  as  an 
equivalent  phrase,  I  think  the  intention  of  the  legislature  was  not 
to  strike  at  one  particular  transaction  within  the  ten  mile  radios, 
but  at  the  general  carrying  on  of  business  and  practising.  Can 
it  be  said  that  a  solicitor  who  comes  up  on  one  occasion  and  taxes 
a  bill  of  costs  at  the  Central  Office,  "carries  on  his  business" 
within  the  ten  mile  radius,  and  shall  be  liable  to  a  penalty  of 
501.  ?  I  think  the  Act  means  carries  on  business  with  a  quasi 
permanent  habitat.  The  carrying  on  business  is  to  regulate  the 
stamp. 

Cave,  J.  I  am  of  the  same  opinion.  The  question  is,  where 
does  this  gentleman  practise  or  carry  on  business  ?  In  Birming- 
ham, where  he  has  an  office  or  can  be  easily  found  and  heard  of, 
or  in  London  where  he  has  no  office  and  where  a  client  would 
never  think  of  looking  for  him  ?  Mr.  Wood  Hill  says  that  if  the 
solicitor  does  any  business  he  ^'acts  or  practises."  But  I  think 
the  words  "  practises  or  carries  on  his  business  "  point  to  a  series 
of  acts,  and  not  to  an  isolated  transaction. 

Motion  refused. 
Solicitor  for  appellant :  Horton. 
Solicitors  for  respondent :  Indermaur  dt  Co. 

J.  R. 


VOL.  YHL  QUEEN'S  BENCH  DIVISION.  437 


[IN  THE  COURT  OF  APPEAL.]  1881 

June  21. 


WILLIAMS  AND  Othbbs  v.  PHILLIPS  and  Otbbbb. 

Indoture — EaeiinguiahmerU  of  Bight  of  Common — AUciment — Lea$e  of  Land, 
to  which  Bight  of  Common  wcu  formerly  atiadud—8  db  9  Vict,  c  118. 

When  upon  the  indosure  of  waste  landd  under  8  &  9  Vict.  c.  118,  rights  of 
common  over  them  have  been  extinguished,  the  allotments  awarded  in  lieu  of 
rights  of  common  are  not  to  be  deemed  parts  of  the  lands  to  which  the  rights  of 
common  were  annexed,  but  are  to  be  deemed  to  have  been  granted  to  the  owner 
of  those  lands ;  and  a  lease  of  land,  to  which  rights  of  common  were  formerly 
attached,  will  not,  after  they  have  been  extinguished  by  an  indosure  of  the  waste 
lands,  pass  by  general  words  the  right  to  the  possession  of  the  allotment 

Rights  of  common  over  H.  were  attached  to  a  farm.  In  1857  a  provisional 
order  was  made  for  inclosing  H.,  and  the  rights  of  common  over  it  were  extin- 
tinguisfaed  as  from  May,  1859.  Allotments  were  made  to  the  owner  of  the  farm 
in  lieu  of  the  rights  of  common.  In  1866  a  lease  for  sixty  years  of  the  farm  was 
granted  at  a  fixed  rent :  the  lease  contained  the  usual  general  words : — 

ffdd,  that  the  right  to  the  possession  of  the  allotments  did  not  pass  with  the 
lease. 

Action  for  the  recovery  of  land  and  for  mesne  profits. 

Before  the  year  1857,  William  Thomas  was  the  owner  of 
certain  lands  situate  in  the  parish  of  Aberdare,  in  the  county  of 
Glamorgan,  and  called  Werfa  Farm,  to  which  commonable  rights 
were  attached  over  a  common  called  Hirwain  Common.  In  that 
year  a  provisional  order  was  made  for  inclosing  the  same,  and 
the  indosure  was  afterwards  authorized  by  an  Act  of  Parliament 
(20  &  21  Vict.  0. 20).  By  virtue  of  the  authority  given  by  the  Act 
of  Parliament  the  commonable  rights  over  Hirwain  Common 
attached  to  Werfa  Farm  were  extinguished  from  the  2nd  of 
May,  1859.  Certain  pieces  of  land  were  afterwards  allotted  to 
William  Thomas  in  lieu  of  the  commonable  rights.  They  did  not 
form  any  part  of  Werfa  Farm.  The  allotment  was  confirmed  by 
the  Indosure  Commissioners.  William  Thomas  died.  By  an  inden- 
ture dated  the  1st  of  May,  1866,  Richard  Thomas,  by  virtue  of 
certain  powers  vested  in  him,  demised  unto  "  William  Williams, 
his  executors,  administrators,  and  assigns,  all  that  farm  and  lands 
in  the  parish  of  Aberdare,  in  the  county  of  Glamorgan,  called 
Werfa  Farm,  with  the  farmhouse  and  other  buildings  thereon. 
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1881  together  with  all  commons,  ways,  wateroonrses,  rights,  privileges^ 
WiLUAvs  easements,  commodities,  and  appurtenances  whatsoever  to  the 
Pfuu^ira.  ^^  hereditaments  or  any  part  thereof  belonging,  or  osnaily  held 
or  enjoyed  therewith,"  with  certain  exceptions  not  material  to  the 
present  action,  for  the  term  of  sixty  years^  at  '^  Ae  yearly  rent  of 
6QL  ckar  of  all  present  and  fotare  riites,  taxes^  and  dedactioD, 
except'  property  tax,  if  any.''  The  lease  contained  a  covenant  by 
William  Williams  to  pay  the  yearly  rent  and  all  rates,  taxes,  and 
outgcmigs,  except  the  property  tax.  William  WiUiama^died  in 
the  year  1878,  and  the  plaintiffs  were  his  execntor  and  execatrix 
and  her  husband.  The  land  sought  to  be  recovered  consisted  of 
the  allotments  made,  to  William  Thomas.  Tbe  defendsAts  named 
in  the  writ  at  summons  did  not  appear^  bnt  0.  J.  James  and 
T.  J.  Dyke,  who  were  trustees  of  the  will  of  William  Thomas, 
obtained  leave  to  appear  and  defend  the  action  as  landlords.  The 
question  between  the  parties  was  whether  .tb«  plaintifis^  as  exe* 
enters  and  executrix,  were  entitled  by  virtue  of  the  indenture  of 
demise  dated  the  1st  of  May,  1866,  to  recover  possession  of  the 
allotments,  and  to  recover  mesne  profits  in  respect  of  them. 

The  action  came  on  for  trial  before  Joseph  Brown,  Esq.,  Q.C., 
Commissioner  of  Assize,  without  a  jury,  at  the  Winter  Assizes, 
1881,  held  for  Glamorganshire,  and  was  reserved  for  farther  con- 
sideration ;  and  ultimately  the  learned  Commissioner  ordered  that 
judgment  should  be  entered  for  the  plaintiff  to  recover  possession 
of  the  allotments,  and  for  130Z.  mesne  profits. 
The  defendants  appealed. 

June  20,  21.  Mclntyre^  Q,C.,  and  Evan^,  for  the  defendants. 
The  right  of  common  attached  to  Werfa  Farm  over  Hirwain 
Common  had  been  extinguished  before  the  lease  was  granted  to 
William  Williams ;  as  it  was  not  in  existence,  it  could  not  pass 
under  the  general  words  of  the  demise.  Sect.  69  of  the  General 
Inclosure  Act,  1845  (8  &  9  Vict,  c  118),  allows  rights  of  common 
to  be  extinguished  b^re  the  award  is  made.  (1)    When  the 

(1)  By  the  General  Indosare  Act, ,  making  of  the  award,  when  the  Gom- 

1845  (8  &  9  Vict  c.  118),  s.  69 :  <*  It '  miesioners  shall  think  necessary  for  the 

shall  he  lawful  for  the  valuer  acting  in  purpose  of  the  inclosure^  and  by  order 

the  matter  of  any  inclosurei  before  the  under  their  seal  authorize  at  direct,  by 
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allotments  were  granted,  they  were  not  annexed  to  Werfa  Farm, 
and  would  not  pass  by  a  lease  of  it :  1  Dart  on  Vendors  and  Pur- 
chasers, eh.  iy.  a.  2,  p.  116  (dth  ed«) ;  Fife  v.  ClaffUm.  (1)  The 
general  words  of  the  lease  were  insufficient  to  regrant  the  right  of 
common :  BaU  .t.  Byran.  (2)  .  The  plaintiflb  may  rely  upon  Doe 
T.  SeUard  (3),  and  Doe  y.  JFiZZm  (4),  but  they  are  not  in  point 
No  doubt  by  s.  106  of  the  Gteneral  Indosure  Act  (5)  the  allotment 


issi 

WlLUAMB 

PaiLLIFS. 


notice  en  the  dhnrch  door,  to  order  all 
or  any  parts  of  the  rights  of  sheepwalk^ 
common,  or  other  rights  in  or  over  the 
land  to  he  inclosed  or  any  part  thereof, 
to  be  extinguished  from  such  time  or 
the  exercise  thereof  to  be  suspended 
during  such  time  as  shall  be  expressed, 
in  such  notice,  and  from  the  time  men- 
tioned in  such  notice  such  rights  shall 
be  extinguished  or^napended*  aoeord- 
ingly." 

(1)  13  Ves.  546;  1  C.  P.  C.  (temp. 
Lord  Cottenham),  851. 

(2)  4  Oh.  D.  667. 

(3)  9  B.  AC.  789. 

(4)  5  Bing.  441 ;  3  Moo.  &  P.  24. 

(5)  By  the  General  Indosure  Act, 
1845  <8  A-  9'  Vict '  a '  118),  a.  93, 
'^  nothing  in  thia  Act  eonftained  shall 
extend  to  revoke,  make  void,  or  alter 
any  will,  settlement,  uses,  or  trusts,  or 
to  prejudice  any  person  having  any 
right  er  claim  of  dower.  Jointure,  an- 
nuity, portion,  debt,  charge,  rent,  or 
incumbrance  upon  or  affecting  any 
of  the  land  to  be  inclosed,  or  which 
shall  be  exchanged  or  given  in  parti- 
tion, in  porsuance  of  this  Act^  but  the 
land  allotted,  and  the  land  ^ven  in 
exchange  or  partition,  shall  immedi- 
ately after  such  allotment,  exchange, 
or  partition  be  and  enure,  and  the 
eeyeial  persons  to  whom  the  same 
shall  be  allotted  or  given  in  exchange 
or  partitiou  as  aforesaid  shall  thence- 
forth stand  and  be  seised  and  possessed 
thereof  respectively,  to  and  for  such 


and  the  same  estates,  uses,  trusts,  in- 
tents, and  purposes,  and  subject  to  the 
same  conditions,  charges,  and  incum- 
brances, as  the  several  lands,  rights,  or 
undivided  shares  thereof  in  respect 
whereof  such  allotments,  exchanges, 
.and  partitions  shall  have  been  made, 
would  have  stood  limited  to  and  for  or 
been  subject  to,  in  case  the  same  had 
not  been  allotted,  exdumged,  or  given 
in  partition  as  aforesaid,  and  as  if  this 
Act  had  not  been  made,  save  and  ex- 
cept such  leases  and  tenancies  at  rack 
rents  as  shall  become  void  by  virtue  of 
this  Act,  and  any  joint  tenancy  which 
may  have  been  severed  by  partition  as 
aforesaid,  and  such  rights  of  common 
and  of^er  rights  as  are  intended  to  b^ 
extinguished  by  ^e  incloeure,  and 
subject  nevertheless  to  all  such  mort- 
gages and  sales  as  shall  be  made  by 
authoritj"  of  this  Act. 

94.  '*  That  all  such  land,  as  shall  be 
taken  in  exchange  or  on  partition  or 
be  allotted  by  virtue  of  this  Act,  shall 
be  held  by  the  person  to  whom  it  shall 
be  given  in  exchange  or  on  partition  or 
allotted  under  the  same  tenures,  rents, 
customs,  and  services  aa  the  land,  in 
respect  of  which  such  land  shall  have 
been  given  in  exchange  or  on  parti- 
tion or  allotted,  would  have  been  held 
in  case  no  such  exchange,  partition, 
or  indosure  had  been  made;  and  the 
land  taken  in  exchange  or  on  parti- 
tion or  allotted  in  respect  of  freehold 
shall  be  deemed  freehold;  and  the  land 
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is  to  be  taken  in  satisfaotion  of  the  right  of  common ;  but  it  is 
not  attached  to  the  land  in  respect  of  which  it  is  allotted:  it 
becomes  vested  in  the  owner  of  the  land,  who  may  dispose  of  the 
allotment  as  he  thinks  fit. 

B.  T.  Williams,  Q.C.^  and  Brynm&r  Jones^  for  the  plaintcBb. 
When  the  claim  was  sent  in  for  an  allotment  in  respect  of  Wer£a 
Farm,  the  testator  of  the  plaintiffs  could  not  join  in  it|  for  the 
lease  had  not  then  been  granted  to  him;  nevertheless,  it  was 
iDtended  to  grant  the  farm  to  him  with  all  the  advantages 
belonging  to  it. 

[Brett,  L.J.  The  General  Inclosnre  Act  (8  &  9  Vict  c.  118), 
s.  84,  gives  power  to  sell  the  right  to  an  allotment ;  this  shews 
that  it  is  severed  from  the  land  to  which  the  right  of  common 


taken  in  exchange  or  on  partition  or 
allotted  in  respect  of  copyhold  or  cos- 
tomary  land  shall  be  deemed  copyhold 
or  customary  land,  and  shall  be  held  of 
the  lord  of  the  same  manor  under  the 
same  rent  and  by  the  same  customs  and 
services,  as  the  copyhold  or  customary 
land  in  respect  of  which  it  may  have 
been  taken  in  exchange  or  on  partition 
or  allotted  was  or  ought  to  have  been 
held,  and  shall  pass  in  like  manner  as 
the  copyhold  or  customary  land  in 
respect  whereof  such  exchanges,  parti- 
tions, or  allotments  shall  be  made,  and 
as  to  copyhold  and  customary  allot- 
ments without  any  new  admittance  in 
respect  of  the  lands  taken  or  allotted 
respectively;  and  the  land  given  in 
exchange  or  on  partition  or  allotted  in 
respect  of  leasehold  land  shall  in  like 
manner  be  deemed  leasehold,  and  shall 
be  held  under  the  same  rents  and  cove- 
nants as  the  land  in  respect  of  which 
it  may  have  been  allotted  was  held, 
and  the  remainder  or  reversion  thereof 
shall  be  vested  in  the  same  lessor  re- 
spectively as  the  remainder  or  reversion 
of  such  other  land  was  vested  before 
the  exchange,  partition,  or  allotment. 


except  where   otherwise   particularly 
directed  by  this  Act. 

106.  **That  the  several  allotments, 
which  shall  upon  any  inclosnre  under 
this  Act  be  allotted  to  the  several  per- 
sons who  shall  be  entitled  to  the  same, 
shall  when  so  allotted  be  and  be  taken 
to  be  in  full  bar  of  and  satisfaction  and 
compensation  for  their  several  and  re- 
spective lands,  rights  of  common,  and 
all  other  rights  and  properties  whatso- 
ever, not  excepted  or  reserved  by  this 
Act  or  by  the  award  in  the  matter  of 
such  iuclosure,  which  they  respectively 
had  or  were  entitled  to  in  and  over  the 
said  lands  immediately  before  such 
inclosnre ;  and  that  from  and  immedi- 
ately after  the  confirmation  of  the 
award  by  the  Commissioners,  or  at 
such  earlier  time  as  the  valuer,  with 
the  approbation  of  the  Gommiasionera, 
shall  by  notice  on  the  church  door 
direct,  all  rights  of  common,  and  all 
rights  whatever  by  the  inclosnre  in- 
tended to  be  extinguished,  belonging  to 
or  claimed  by  any  person  whomsoever 
in  or  upon  such  lands,  shall  cease, 
determine,  and  be  for  ever  extin- 
guished." 
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was  annexed,  and  is  attached  to  the  person  of  the  owner.    This  is        issi 
an  argament  which  helps  the  case  for  the  defendants ;  for  the    Williams' 
lease  has  no  words  granting  the  allotments.]  Pmujw 

The  Inclosnre  Acts  were  not  intended  to  interfere  with  the 
estates  and  interests  of  owners  and  occupiers.  Sects.  94,  95  of 
the  General  Inclosnre  Act  are  important ;  they  shew  that  the 
allotment  mnst  be  held  by  the  same  tenure  and  upon  the  same 
terms  as  the  land  in  respect  of  which  it  is  awarded ;  here  the 
plainti£b  are  possessed  for  a  term  of  sixty  years  of  Werfa  Farm, 
and  are  entitled  to  the  allotments  made  in  respect  of  it. 

[GoTTON,  L.J.  What  is  the  additional  rent  which  the  lessee 
would  be  bound  to  pay  for  the  allotments  ?  They  are  not  men- 
tioned in  the  lease.] 

The  testator  of  the  plaintiffs  took  Werfa  Farm  with  all  the 
advantages  attached  to  it :  Fife  y.  Clayton  (1)  does  not  really 
bear  a  construction  which  will  assist  the  argument  for  the 
defendants. 

[BbetTi  L.  J.    I  do  not  think  that  case  in  point.] 

Dae  y.  WiUis  (2)  is  a  direct  authority  in  fayour  of  the  plaintiffs ; 
and  it  appears  to  be  approved  of  in  Sugden  on  Vendors  and 
Purchasers^  ch.  x.  s.  1,  par.  84,  p.  874  (14th  ed.),  where  the 
author  says,  **  Where  the  estate,  in  respect  of  which  the  allot- 
ment is  made,  is  itself  conyeyed,  of  course  it  carries  the  right  to 
the  allotment  with  it,  and  it  requires  no  special  clause  in  the  Act 
to  giye  legal  validity  to  such  a  conveyance." 

[GoTTOHi  LJ.  The  distinguishing  feature  of  the  present  case 
is  that  before  the  grant  of  the  lease  the  rights  of  common  were 
extinguished.] 

Some  force  ought,  if  possible,  to  be  given  to  the  general  words 
of  the  lease.  In  1  Dart  on  Vendors  and  Purchasers,  ch.  iv.  p.  4, 
p.  164  (5th  ed.),  it  is  laid  down  as  a  general  proposition  that 
''  where  the  estate,  in  respect  of  which  the  allotment  is  made,  is 
conveyed  to  the  purchaser  prior  to  the  actual  award,  the  right  to 
the  allotment  goes  with  it.'*  The  principle  is  laid  down  by 
the  two  authors  just  mentioned  without  any  limitation*     The 

(1)  13  Vcs.  646 ;  1  C.  P.  C.  (temp.  Lord  Cottenham),  351. 
(2)  5  Bing.  441;  3  Mca  &  P.  24. 
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Williams     of  the  lease. 

Evans  was  not  calleB  upon  to  rtply. 


Ik 
Pkllips. 


Bramwell,  L.J.  I  think  that  the  judgment  should  be  re- 
versed. I  cannot  think  that  imy  tight  to  the  allotments  passed 
by  the  lease.  It  is  improbable  that  the  lease  was  intended  to 
demifie  land  which  did  hot  form  a  portion  of  the  farm.  *  It  is 
difficult  to  understand  how  the  rent  could  be  calculated.  The 
general  words  of  the  lease  are  to  a  certain  extent  unnecessary, 
but  it  i^  usual  to  insert  them.  I  think  it  clear  that  they  refer 'to 
rights  usually  enjoyed  by  an  occupier,  and  are  hot  apt  words  to 
include  a  right  to  an  allotment.  I  cannot  think  tliat  it  was 
intended  by  tbe  statute  that  a  lessee  of  land  should  be  entitled 
to  an  allotment  made  in  respect  of  a  right  of  common,  which  had 
been  previously  extinguished.  I  feel  certain  that  the  statute 
could  have  no  such  operation  as  that.  I  think  that  the  judgment 
cannot  be  supported. 

BnsTT;L.X  Whether  the  Act  of  ParliaAifient  or  th^  lease  &  first 
considered,  the  result  will  be  the  same.  WerAi  Farm  had  &  right 
of  common  attached  to  it,  so  that  any  lease  or  conveyance  of  the 
farm  would  comprise  the  right  of  common.  Under  the  Incloeure 
Act  of  1845  the  right  of  common  was  extinguished,  and  it  was 
extinguished  before  the  farm  was  demised  to  the  plaintiffs' testator. 
The  statute  gave  the  owner  a  right  to  an  allotment,  but  that 
right  was  not  attached  to  the  farm.  Whilst  it  existed,  the  right 
of  common  must  have  been  conveyed  with  the  farm ;  but  the 
statute  gave  a  right  of  a  different  kind,  which  could  be  sold  apart 
from  the  farm.  After  the  right  of  common  had  been  extinguished, 
the  right  to  the  allotment  was  something  separated  firom  the  farm-; 
it  was  given  to  the  owner  himself.  If  we  turn  to  the  words  of  the 
lease,  we  find  that  the  land,  of  which  the  farm  consisted,  was 
thereby  demised  together  with  all  existing  rights  of  common 
thereunto  belonging.  At  the  time  when  the  lease  was  granted,  no 
rights  of  common  existed  over  the  common  which  was  the  subject 
of  the  proceedings  for  inclosure.    The  right  to  an  allotment 


Phillips. 
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Mttethiog  ;M«adi«di  hAoogimgf  trt^ppMaimng  to^HiBiima.  ^  'It  ~  ^ujAjms 
^#«8' annMeid:to4fae''ff«ir8M/i|ifiAM«ito  the  land.    T&e  eame  leralt 
i6'a»itt0A>afl;  if '«b6'  Ikse  te'^lttolwdted  at,  And.ufterwaids  the 
statute.  '     1 .,...;     . 

olthink  tkat4lie']«idgiDient4aniiot4)egap^  ,   i 

OoTTON/LJ.'  a^heplaiottft)  elaha  to  be  entitled  to  the  ailot- 
mente  imder  the  words  ^f^thei  statute  aiad  nindctr  the  woide  of  ;t]M 
lease.  We  muftt  tint  asbeftahi  what  /^e  <&oto :  aw,  audi  thenraee 
how  the' words  of' thie4<dftseaaM^»torb0  ofanstraed.^  Dp  tothejear 
1^7  ceii»m  rights  of  CDttimolk  attoobedi  tonWerftkEasm^eKMled 
oHrer  a' common' eril^d^  Hirw^am^fConkaiCiiv/  ^la  lS69,bj'ah  order 
nMide> under  thelndoenre^ Aot^  the' rights x)f  ooanacn  wereestin- 
gni^hed,  but  the  tight  te^  aa-allotmauttwiasi^createdi  kutead  etf  it 
I  need  not^read  tJMs  wi^rA^ofth^l^a^^  '» After  tfalei  order  had  beefa 
made,  no'right  tff  'eoiMieii  '^i/ttadi(9d*«0*the  ftcttt  fexitied  overt  the 
land  to  be^  inclosed';  'biitfi(ii^b0tittltiofn'fbr  the  tightrof  conkmun  1^ 
right  to  to  allotment  *  m^  cr^ied,  "trtitefa  Was  ^  gtvm  Id  th(^  ownirr 
of  the  farm.  I  do  not  think  t&at  the  wetds  iof'^tbeflMW  eompvise 
the  right  to  the  allotments.  It  was  not  a  ri^i'''^'<bBlengffig^  to 
the'&rm;'it  wasvfiof  nsaally  held  or  enjoyed  "with  the  farm. 
Possibly  by  apt  words  the  allotments  might  have  been  included  in 
the  demise ;  but  they  do  not  exist  here,  and  it  would  b^  a  little 
strange  if  a  lease  at  a  fixed  rent  were  to  include  th6  right  to  idIot« 
ments,  which  might  niotlie  finally  set  but  for  an^  indefinite  ntLmber 
of  years.  In  my  opinion,  therefore,  the  words  of  the  ieate  do  not 
pass  the  right  to  the  allotments; '  The  def6tidants  have  relied 
upon  s8.m93,  94,  of  the  Inclosure  Act,  but  these  enactments  do 
not  avail  them ;  they  do  not  apply  to  the  present  case.  As  to 
s.  98  I  need  only  remark  that  in  the  present  case  the  lessee  never 
had  any  right  of  common.  The  efleot  of  the  enactment  may  be 
briefly  said  to  be,  that  where  lands  to  which  a  right  of  common  is 
attached  are  in  settlement,  the  land  allotted  in  respect  of  the  right 
of  common  shall  be  held  upon  the  same  limitations  as  the  settled 
lands.  Sect.  94  will  not  apply.  It  provides  that  where  a  claim  has 
been  made  in  respect  of  leasehold  land,  the  allotment  is  held  by 
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1881       the  same  title  as  the  leasehold  land  itself :  the  lessee  has  the  right 
W1LLIAM8    to  the  eojoyment  daring  the  oontinoanoe  of  the  lease ;  but  when 
Phillips.     ^^^  ^  determined  the  allotment  becomes  Tested  in  possession  in 
the  reversioner.    These  considerations  will  sn^ce  to  dispose  of 
this  case;  bnt  I  wish  to  advert  to  the  passage  which  has  been 
cited  from  Sugden  on  Vendors  and  Porchasers,  ch.  z.,  s.  1, 
par.  84,  p.  874  (14th  ed.).    The  author  was  not  dealing  with 
a  case  like  the  present;  he  was  treating  of  the  purchase  and 
conveyance  of  land.    When  land  is  sold  to  which  a  right  of 
common  is  annexed,  the  purchaser  is  entitled  to  the  right  of 
common  and  to  that  which  is  given  in  substitution  for  it.    The 
passage  cited  is  not  an  authority  for  our  guidance  in  the  present 
case.     The  plaintiffs  have  also  relied  upon  Doe  v.  W^is.  (1) 
It  is  not  very  carefoUy  reported,  but  it  does  not  seem  to  have 
mudi  weight  in  the  present  case.     No  doubt  one  question  was 
whether  the  right  to  the  allotment  passed  by  the  conveyance  of 
the  land.    The  Court  of  Common  Pleas  held  that  it  did ;  but  it 
does  not  appear  that  the  right  of  common  had  been  extinguished 
before  the  conveyance  was  executed.    In  the  present  case  the 
right  of  common  had  been  extinguished  by  an  order  long  before 
the  lease  was  granted. 

Judgment  reversed. 

Solicitors  for  plaintiffs :  BeO,  Brodrich,  dk  Oray,  for  Linton 
A  Kenshoh,  Aherdare, 

Solicitor  for  defendants :  J.  H.  Wrentmore^  for  James  A  Co., 
Merthyr  Tydfil. 

(1)  5  BiDg.  441 ;  3  Moo.  &  P.  24. 

J.  E.  H. 


VOL.  YIII.  QUEEN'S  BENCH  DIVISION.  445 


THE  METROPOLITAN  BOARD  OF  WORKS,  Appellants;  STEED  1881 

BROTHERS,  Rkspondeots.  Dee.  13. 


Metropolis  Local  Management  Act,  1862  (25  &  26  Viclt.  c.  102),  s.  98— Forma- 
tion and  Width  of  Street^—**  Open  at  loth  ends." 

By  the  Metropolis  Management  Act,  1862  (25  &  26  Vict  c.  102),  s.  98,  no 
road  being  of  less  width  than  forty  feet  shall  hereafter  be  formed  or  laid  out  for 
building  as  a  street  for  the  purposes  of  carriage  traffic  unless  such  road  be  widened 
to  the  full  width  of  forty  feet,  or  for  the  purposes  of  foot  traffic  only  unless  such 
road  be  widened  to  the  full  width  of  twenty  feet,  *'  or  **  unless  such  streets  respec- 
tively  shall  be  open  at  both  ends : — 

Bddf  that  such  street  must  be  of  the  width  prescribed  and  be  also  open  at  both 
ends. 

Case  stated  by  a  metropolitan  police  magistrate  under  20  &  21 
Vict  c.  43. 

The  respondents,  who  were  builders,  appeared  to  a  summons 
under  s.  98  of  25  &  26  Yict.  c  102,  charging  that  thej,  at  Upper 
Holloway,  St.  Mary,  Islington,  did  lay  out  a  street  for  the  purpose 
of  carriage  traffic  with  only  one  entrance,  contrary  to  the  by*Iaw 
of  the  Metropolitan  Board  of  Works  and  25  &  26  Yict.  c.  102, 
S.98. 

The  by-law  was  'made  by  the  appellants  in  pursuance  of  the 
powers  contained  in  s.  202  of  18  &  19  Vict.  c.  120,  and  was  as 
follows : — 

''Every  new  street  shall,  unless  the  Metropolitan  Board  of 
Works  otherwise  consent  in  writing,  have  at  least  two  entrances 
of  the  full  width  of  such  street,  and  shall  be  open  from  the 
ground  upwards.*' 

The  proposed  street  or  road  extended  from  a  point  in  the 
Holloway  Bead  in  a  westerly  direction  to  certain  vacant  ground 
belonging  to  the  Tottenham  and  Hampstead  Junction  Bailway, 
and  did  not  communicate  at  the  western  end  with  any  other  road 
or  approach,  and  there  was  a  barrier  or  fence  at  the  western  end 
thereof. 

The  Board  did  not  consent  in  writing  or  otherwise  to  the  street 
or  road  being  laid  out  in  the  manner  mentioned  in  the  preceding 
paragraph. 

Vol.  VIII.  2  H  2 
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1881  On  the  part  of  the  respondents  it  was  contended  (inter  alia) 

Metbo-      that  s.  98  had  been  complied  with,  and  that  the  section  did  not 

BoABD^oF    i^^fe  that  there  shall  be  two  entrances  to  roads  in  the  metro- 

WoBKs      polis,  and  that  the  aforesaid  by-law  was  repugnant  to  the  laws  of 

Steei\      England. 

The  magistrate  dismissed  the  summons  subject  to  this  case. 
The  question  for  the  opinion  of  the  Court  was  whether  the 
above  decision  was  correct  ? 

Dec.  1.  Biron,  for  the  appellants.  25  &  26  Yict.  c.  102^ 
8.  98  (1),  enacts  that  no  existing  road,  passage,  or  way  for  the 
purposes  of  carriage  traffic  shall  be  formed  unless  it  be  widened 
to  forty  feet^  or  unless  it  shall  be  open  at  both  ends.  ''  Or  "  must 
be  read  ''nor,"  and  the  road  must  be  of  the  prescribed  width,  and 
also  open  at  both  ends.  Otherwise  the  building  owner  might 
make  a  road  as  narrow  as  he  chose,  and  so  that  vehicles  could 
neither  pass  nor  turn,  if  only  he  left  it  open  at  both  ends.  On 
the  other  hand,  he  might  form  a  noisome  cul  de  sac  by  merely 
making  the  roadway  of  the  prescribed  width.  [He  also  relied  on 
the  by-law.] 

Poland^  for  the  respondents.  The  object  of  the  Act  was  mainly 
to  regulate  the  width  of  streets  for  sanitary  purposes  and  not  for 
traffic :  see  Vesiry  of  St.  Mary's,  Islington  v.  Barrett.  (2) 

The  true  construction  of  s.  98  is,  that  if  a  new  street  is  forty 
feet  wide  it  need  not  be  open  at  both  ends,  for  the  houses  on 
either  side  will  be  sufficiently  apart  to  leave  space  for  ventilation 
between  the  opposite  sides,  but  if  the  street  is  narrower,  and  the 

(1)  By  25  &  26  Yict.  c.  102,  s.  98^  and  any  road,  passage,  or  way  here- 

no  existing  road,  passage,  or  way,  being  after  to  be  formed  or  laid  out  for  either 

of  less  width  than  forty  feet,  ^11  be  of   the  purposes    aforesaid,    shall   be 

hereafter  formed  or  laid  out  for  build-  deemed  to  be  a  new  street,  or  become 

ing  as  a  street  for  the  purposes  of  car-  subject  to  all  the  provisions  of  the 

riage  traffic,  unless  such  road,  passage,  recited  Acts,  and  this  Act,  and  to  the 

or  way  be  widened  to  the  full  width  of  provisions  and  penalties  of,  and  under 

forty  feet  ....  or  for  the  purposes  of  any  by-laws  made,  or  to  be  made,  in 


foot  traffic  only,  unless  such  road,  pas-  pursuance  thereof  in  relation  to  i 

sage,  or  way  be  widened  to  the  full  sge,  drainage,  or  paving,  and  to  width, 

>vidth  of  twenty  feet  ....  or  unless  construction,  surface,  inclination,  and 

such  streets  respectively  shall  be  open  other  requirements  and  particulars, 
at  both  ends,  from  the  ground  upwards;         (2)  Law  Kep.  9  Q.  B.  276. 


•. 
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aides  more  close  together,  the  streets  most  be  open  at  both  ends        l^l 
that  a  current  of  air  may  pass  through.    The  reading  of  the      Metio- 
section  which  is  saggested  for  the  appellants  involves  a  change    boak^ 
of  words.  ^^»« 

[He  disputed  the  validity  of  the  by-law.] 

Biran,  in  r^y. 

Our.  adv.  vtUt. 

Dec.  13.  Gbove,  J.  The  main  question  before  us  tarns  on 
the  meaning  of  the  word  "*  or,"  used  in  25  &  26  Yici  c  102, 
s.  98.  Bead  shortly,  s.  98  enacts  that  no  existing  road,  passage 
or  way,  shall  be  hereafter  Ibrmed  or  laid  out  tot  carriage  tmffie, 
unless  such  road  shall  be  forty  feet  wide,  or  for  the  porpoaea  of 
foot  traffic,  unless  such  road  be  of  the  width  of  twenty  feet,  or 
unless  such  streets  respectively  shall  be  open  at  both  ends.  The 
question  is  whether  that  word  ^'  or  "  should  be  read  in  the  dis- 
junctive or  conjunctive,  or  perhaps  read  as  either  ''and'*  or 
^nor:"  I  think  it  means  ''nor;"  that  is  to  say,  that  the  two 
things  comprised  in  the  prohibition  are  both  prohibited,  and  not 
merely  prohibited  in  the  alternative.  If  the  sense  which  I 
attribute  to  the  word  is  right,  it  would  have  been  more  strictly 
grammatical  to  have  written  ''nor"  instead  of  "or."  But  I 
think  that  the  meaning  of  the  enactment  is  that  the  road  must 
be  of  the  width  specified,  and  that  no  road  shall  be  allowed  unless 
it  is  of  the  width  specified,  nor  unless  it  is  open  at  both  ends. 
That  seems  to  me  to  be  the  object  of  the  statute,  which  was 
passed  for  sanitary  purposes,  and  also  for  the  purpose  of  comfort 
and  traffic 

It  was  contended  that  the  object  of  the  provision  is  sanitary 
only,  and  that  if  a  street  is  forty  feet  wide,  or  if  however  narrow, 
it  is  open  at  both  ends,  good  ventilation  is  secured.  But  a  very 
long  narrow  street  would  hardly  be  more  salubrious  with  both 
ends  open  than  if  one  end  were  closed  and  the  street  were  a 
cul  de  sac. 

Our  construction  of  the  Act  is  according  to  the  ordinary  use 
of  language,  although  it  may  not  be  strictly  grammaticaL  We 
might  have  referred  to  authorities  by  good  writers,  shewing  that 
where  the  woid  "or"  is  preceded  by  a  negative  or  prohibitory 
provision,  it  frequently  has  a  different  sense  from  that  which 
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it  has  when  it  is  preceded  by  an  afSrmatiye  provision.  For 
instance,  suppose  an  order  that  **  you  must  have  your  house 
either  drained  or  ventilated.*'  The  word  *^  or  "  would  be  clearly 
used  in  the  alternative.  Suppose  again,  the  order  was  that  ^  you 
must  have  your  house  drained  or  ventilated/'  that  conveys  the 
idea  to  my  mind  that  you  must  have  your  house  either  drained  or 
ventilated.  But  supposing  the  order  were  that  **  you  must  not 
have  your  house  undrained  or  unventilated."  The  second  nega- 
tive words  are  coupled  by  the  word  ''or/'  and  the  negative 
in  the  preceding  sentence  governs  both.  In  s.  98  there  is  a 
negative  preceding  a  sentence;  ''no  existing  road"  shall  be 
formed  as  a  street  for  carriage  traffic  unless  such  road  be  widened 
to  forty  feet,  or  for  the  purposes  of  foot  traffic  only  unless  such 
road  or  way  be  widened  to  the  width  of  twenty  feet,  "  or"  unless 
such  streets  shall  be  open  at  both  ends.  Probably,  if  the  word 
"or"  in  the  sentence,  "  or  for  purposes  of  foot  traffic  only/'  had 
been  written  "nor,"  the  language  there  too  would  have  been 
more  clear  and  more  decidedly  prohibitory ;  but  with  regard  to 
the  sentence  "  or  unless  such  streets  shall  be  open  at  both  ends " 
I  think  that  by  reading  the  word  "  or "  as  "  nor "  we  carry  out 
the  intention  of  the  Act,  which  was  to  have  streets  of  a  proper 
width  and  properly  opened  at  both  endfif,  and  tbat  there  should 
not  be  incommodious  and  unhealthy  cross  streets  which  are  culs 
de  sac,  shut  up  at  one  end. 

There  have  been  frequently  cases  on  the  construction  of 
statutes  where  the  Courts  have  held  " or  "  to  mean  "and,"  taking 
the  rest  of  the  sentence  in  which  the  word  "  or  "  occurred,  the 
object  and  intention  being  prohibition,  and  the  two  things  pro- 
hibited being  coupled  by  the  word  "  or."  I  think  the  prohibition 
in  s.  98  relates  to  both  the  width  and  open  ending  of  streets. 
The  street  must  be  both  of  the  width  prescribed  and  also  open  at 
both  ends. 

That  being  my  opinion  upon  the  construction  of  25  &  26  Vict 
c.  102,  s.  98,  it  becomes  unnecessary  to  decide  whether  the  by-law 
drawn  under  a  previous  statute  was  virtually  repealed  by  this 
statute,  which  repealed  that  previous  one. 

I  think,  therefore,  that  our  judgment  should  be  for  the 
appellants. 


Deciiian  reversed. 


Solicitor  for  appellants :  J3.  Ward. 
Solicitor  for  respondents :  A.  0.  Underwood. 
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LoPESy  J.    The  question  in  this  case  is  whether,  according  to        issi 
the  tme  constrnction  of  the  98th  section,  the  legislatnre  intended      mbtbo- 
that  the  carriage  roads  and  footpaths  to  be  made  under  that  section    BoAm^v 
shoald  be  of  a  certain  specified  width  and  also  open  at  both  ends,      Wobks 
or  whether  the  legislature  intended  that  it  should  be  sufScient      SrnD. 
if  they  were  either  of  the  specified  width  or  open  at  both  ends. 
I  do  not  hesitate  to  say  that  I  entertained  for  a  long  time 
considerable  doubt  as  to  the  meaning  of  the  legislature.    I  was 
inclined  to  think  that  we  ought  to  adopt  the  strict  grammatical 
meaning  of  the  words  used,  and  ought  to  hold  that  if  either  the 
carriage  road  or  the  footway  was  of  a  specified  width  or  open  at 
both  ends,  that  would  satisfy  the  provisions  of  this  section ;  and, 
no  doubt,  the  legislature,  assuming  it  to  have  meant  to  express 
that  which  we  now  think  was  intended,  would  have  used  much 
more  apt  and  strictly  grammatical  terms  if  it  had  used  the 
words   either  "  nor,"  or  **  and."     However,  I  have  carefully 
looked  through  the  diffSerent  sections  of  the  Act,  and  considered 
what  I  think  would  be  the  most  reasonable  interpretation  of  this 
section,  and  I  agree  with  my  Brother  Grove,  that  the  legislature 
did  intend  that  there  were  to  be  two  conditions  attached  to  the 
laying  out  of  a  street  under  this  section ;  namely,  that  the  street 
must  be  of  the  width  specified  in  the  section,  and  it  must  also  be 
op^i  at  both  ends.    I  think,  therefore,  that  the  magistrate  was 
wrong,  and  that  this  case  should  be  remitted  to  him. 


J.  B. 
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Ig32  BURGOYNE    and    OTHERS,    Petitionkrs;  COLLINS  and    OTHERS, 

lCardk28.  Rbsfondents. 


Municipal  Mectum— Municipal  Elections  Act,  1875  (38  di  39  Vict,  c,  40),  1. 1, 
auh-s.  2 — NomincUion^^  Subscription  of  Nomination  Papers -^ Assenting 
Burgesses, 

Sect  1,  sub-8.  2,  of  the  Municipal  Elections  Act,  1875^  provides  that  eyery 
candidate  at  a  municipal  election  shall  be  nominated  in  writing  suhscribed  by 
two  burgesses  as  proposer  and  seconder,  and  by  eight  others  as  assenting  to  the 
nomination,  and  that  ''each  candidate  shall  be  nominated  by  a  separate  nomi- 
nation paper,  but  the  same  burgesses,  or  any  of  them,  may  subscribe  as  many 
nomination  papers  as  there  are  vacancies  to  be  filled,  but  no  more." 

At  a  municipal  election  where  there  were  four  vacancies  to  be  filled  a  boigees 
subscribed  four  nomination  papers,  which  were  delivered  within  due  time,  and 
subsequently  he  subscribed  a  fifth  nomination  paper,  which  was  also  delivered 
in  due  time.  In  each  case  he  subscribed  as  one  of  the  eight  assenting  burgesses 
required  by  the  Act : — 

Edd,  that  the  first  four  nomination  papers  were  valid,  and  that  the  fifth  was 
invalid. 

Special  case  stated  nnder  the  Corrupt  Practices  (Municipal 
Elections)  Act,  1872  (35  &  36  Vict.  c.  60),  s.  15,  sub-s.  6. 
The  material  facts  stated  in  the  case  were  as  follows : — 

1.  The  borough  of  Clifton,  Dartmouth,  Hardness,  is  a  borough 
not  divided  into  wards. 

2.  The  election  of  four  town  councillors  for  the  borough  was 
holden  on  the  Ist  of  November,  1881,  and  the  nomination  for 
such  election  was  duly  fixed  for  the  22nd  of  October,  1881.  The 
nomination  papers  to  be  delivered  to  the  town  clerk  before  five 
o'clock  in  the  afternoon. 

3.  The  four  petitioners  at  the  time  of  signing  the  nomination 
papers  hereinafter  mentioned,  and  at  the  time  of  the  election, 
were  persons  duly  qualified  to  be  elected  to  the  ofiSce  of  town 
councillor  of  the  borough,  and  were  respectively  candidates  at  the 
election  for  that  ofiSce. 

4.  The  petitioners  were  duly  nominated  in  writing  as  candi- 
dates at  the  election,  and  their  respective  nomination  papers  were 
duly  signed  by  properly  qualified  enrolled  burgesses,  and  were 
duly  delivered  to  the  town  clerk  by  the  respective  proposers  and 
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fieconders  in  the  afternoon  of  the  22nd  of  October,  1881.    One       i882 
Bobert  Peek,  a  duly  qualified  enrolled  burgess,  being  one  of  the    bcbootne 
assenting  burgesses  in  each  case.  ^* 

5.  After  the  nomination  papers  of  the  petitioners  had  been 
delivered  to  the  town  clerk,  Bobert  Peek,  without  the  knowledge 
-and  assent  of  the  petitioners,  signed  the  nomination  paper  of  one 
Frederick  Hughes,  as  assenting  burgess  to  Hughes's  nomination, 
And  the  nomination  paper  was  delivered  to  the  town  clerk  before 
five  o'clock  of  the  afternoon  of  the  same  22nd  day  of  October. 

6.  Five  other  candidates  were  also  nominated  on  the  said  22nd 
-day  of  October,  namely,  the  four  respondents  and  one  H.  C. 
Cbllier. 

7.  On  the  24th  of  October,  1881,  one  of  the  respondents 
objected  in  writing,  before  the  deputy  mayor  of  the  borough,  to 
the  respective  nomination  papers  of  the  petitioners  and  of  Hughes, 
on  the  ground  that  the  respective  nominations  were  void,  one  of 
the  burgesses  (the  said  R  Peek)  subscribing  the  same,  having 
subscribed  the  nomination  papers  of  five  candidates,  there  being 
only  four  vacancies. 

8.  The  deputy  mayor  gave  his  decision  in  writing  in  each  case 
allowing  the  objection.  The  petitioners  were  thereby  prevented 
from  being  candidates  at  the  election. 

H.  C.  Collier  withdrew  from  his  candidature  on  the  24th  of 
October,  and  on  the  26th  of  October  the  town  clerk  published  the 
names  of  the  respondents,  and  H.  C.  Collier  as  the  only  persons 
<luly  nominated,  and  announced  that  H.  C.  Collier  had  duly 
withdrawn  from  his  candidature. 

On  the  Ist  of  November  the  mayor  announced  that  the  number 
of  candidates  was  reduced  to  the  number  of  persons  to  be  elected, 
and  declared  that  the  respondents  had  been  duly  elected. 

14.  If  the  nomination  papers  of  the  petitioners,  or  any  of 
them,  were  valid,  then  the  election  of  the  respondents  was  not 
a  valid  and  legal  election. 

The  question  for  the  opinion  of  the  Court  was  whether  or  not 
the  respondents  were  duly  elected. 

J.  D.  Fitzgerald,  for  the  petitioners.    The  mayor's  decision  was 


V. 

Collins. 
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1882  wroDg.  The  proyifiions  of  the  Municipal  Elections  Act,  1875  (1), 
^  BuBGOT^  ^^^  ^^7  complied  with  in  respect  to  the  nomination  papers  of 
the  fonr  petitioners.  The  nomination  paper  of  Hughes  was  the 
only  one  rendered  invalid  by  what  Peek  did :  Beg.  y.  Harrald.  (2) 
The  mayor  had  no  power  to  decide  the  objection.  He  can  only 
decide  as  to  the  form  of  the  nomination  papers:  Howes  v. 
Ttmier.  (3) 
No  counsel  appeared  for  the  respondents. 

Mathew,  J.  The  only  question  for  the  opinion  of  the  Court 
being  whether  or  not  the  respondents  were  duly  elected,  I  am 
of  opinion  that  they  were  not.  If  the  mayor  could  entertain  the 
objection  to  the  nomination  papers  at  all  he  ought  to  have 
decided  that  the  nomination  papers  of  the  four  petitioners  were 
valid,  and  that  of  Hughes  was  invalid. 

Cave,  J.    I  am  of  the  same  opinion. 

Judgment  for  the  petitioners. 

Solicitors  for  petitioners :  J.  R  Fox  dt  Co.,  for  B.  W.  Prideaux, 
Dartmouth. 

(1)  The  Municipal  Elections  Act,  papers  as  there  are  vacancies  to  be 

1875  (38  &  39  Vict  c.  40),  enacts  filled,  but  no  more." 

profvisions  with  respeet  to  the  nomi*  By  sub-s.  3:  The  mayor  shall  attend 

nation   of   candidates    at    municipal  at  the  town  hall  on  the  day  next  after 

elections.  the  last  day  for  the  delivery  of  nomi- 

By  s.  1,  sub-s.  2:   At  any  such  nations  to  the  town  clerk,  *'and  shaU 

election  every  candidate  shall  be  nomi-  dedde  on  the  validity  of  every  objec- 

nated  in  writing ;  the  writing  shall  be  tion  made  to  a  nomination  paper.  .  •  . 

subscribed  by  two  enrolled  burgesses  The  decision  of  the  mayor,  which  shall 

of  the  borough  or  ward  as  proposer  be  given  in  writing,  shall,  if  disallow- 

and  seconder,  and  by  eig^t  other  en-  ing  any  objection   to   a   nomination 

rolled  burgesses  of  such  borough  or  paper,  be  final,  but  if  allowing  the 

ward  as  assenting  to  the  nomination,  same  shall  be  subject  to  reversal  on 

"Each  candidate  shall  be  nominated  petition  questioning  tiie   election  or 

by  a  separate  nomination  paper,  but  return." 

the  same  burgesses,  or  any  of  them,  (2)  Law  Bep.  8  Q.  R  418. 

may  subscribe  as   many  nomination  (3)  1  C.  P.  D.  670. 

W.  A. 
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HALE  AND  Akothbb  v.  BOUSTEAD  and  Othbbs.  1881 

Deo  20 
BankrupUy^lhbt  incurred  by  Fraud — Action  against  Debtor  and  Trustee  in 

Liquidation — Separate  Estate  of  Debtor — Right  of  Action  against  Trustee. 

In  an  action  against  liquidating  debtors  and  their  trustee,  to  recoTer  advances 
of  money  obtained  from  the  plaintiffs  by  the  debtors  through  false  and  fraudulent 
representations  before  the  liquidation,  the  plaintiffs  claimed,  inter  alia,  a  declara- 
tion that  they  were  entitled  to  prove  for  the  amount  of  the  advances,  and  interest 
at  5  per' cent  to  the  date  of  the  liquidation,  either  sgainst  the  joint  estate  of  the 
liquidating  debtors  or  against  the  separate  estate  as  the  plaintiffs  might  elect  :^- 

Beld,  on  demurrer  by  the  trustee,  that,  as  the  plaintiffs  might  in  this  action 
obtain  some  relief  against  him,  the  claim  was  good. 

Statement  of  claim  alleged  that  prior  to  July,  1879,  the 
defendants,  J.  Boustead  and  A.  W.  Bidley,  carried  on  business 
as  agents;  that  the  firm  instituted  proceedings  for  liquidation 
by  arrangement  in  July,  1879,  and  the  defendant  Cooper  was 
appointed  trustee  of  the  joint  and  separate  estates  of  the  liqui- 
dating] debtors,  and  still  continued  to  be  such  trustee ;  that  the 
defendants  Boustead  and  Eidley  in  1878,  by  false  and  fraudulent 
representations,  induced  the  plaintiffs  to  make  large  advances  and 
to  forbear  their  debt ;  and  the  plaintiffs  claimed,  inter  alia, — 

(3.)  A  declaration  that  the  plaintiffs  were  entitled  to  prove  for 
the  amount  of  the  said  advances,  and  interest  at  the  rate  of 
5  per  cent,  to  the  date  of  the  liquidation,  either  against  the  joint 
estate  of  the  liquidating  debtors  or  against  the  separate  estate  as 
they  might  elect. 

Demurrer  by  the  defendant  Oooper,  on  the  ground  that  the 
claim  disclosed  no  ground  of  action  as  against  him. 

J.  Thompson,  for  the  defendant  Cooper.  Paragraph  3  affects 
the  trustee.  No  action  can  be  maintained  for  a  proveable  debt. 
The  plaintiffs  should  proceed  in  the  Bankruptcy  Court,  and  the 
trustee  ought  not  to  be  made  party  to  the  action:  Barter  v. 
DvheuK.  (1)    [He  was  stopped.] 

Sir  F.  Hertehea,  8.0.  {MouUon,  with  him),  for  the  plaintiffs. 
Under  the  new  procedure  the  Court  can  have  all  parties  before  it. 
The  claim  alleges  fraud,  and  if  the  action  is  well  founded,  then, 

(1)  7  Q.  B.  D.  413. 
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1881       first,  the  debtors  are  personally  liable,  and  secondly,  there  is  a  right 

Bj^ji      of  proof  against  the  separate  estate  of  the  defendants  Boustead  and 

BouOTKAD.    I^i^l^y  •  ^  parte  AdatMon,  In  re  Collie  (1),  and  it  is  right  to  join 

the  trostee :  Emma  Silver  Mining  Co.  y.  Orant.  (2)    "  fle  is  a 

necessary  party/'  said   Mellish,  L.J.,  in  Ex  parte  Coier^  Be 

Blake  (8),  and  is  chiefly  interested. 

[cT*.  Thompson.  The  action  in  both  those  cases  was  brought 
before  liquidation.] 

That  does  not  afiect  the  question  of  suing  the  trustee.  He 
desires  an  opportunity  of  contesting  the  right  of  proof  in  the 
Court  of  Bankruptcy.  But  the  plaintiffs  should  not  be  forced  to 
try  the  same  question  twice :  Ex  parte  Smith,  In  re  CoUie.  (4) 

In  Barter  y.  Duheux  (5)  the  defendant,  in  answer  to  an  action 
on  a  bill,  set  up  fraud  against  the  plaintiffs.  But  here  the 
plaintifis  set  it  up,  and  seek  to  prove  against  the  separate  estate 
because  of  fraud. 

J.  Thompson,  in  reply.  Suppose  the  action  were  brought 
against  the  trustee  alone,  it  could  not  be  maintained  in  this 
Court.  Then,  unless  the  plaintiffs  can  shew  that  it  is  necessary 
to  join  him  in  order  to  obtain  relief  against  the  other  defendants, 
he  is  improperly  joined.  Before  the  Judicature  Act>  an  action 
could  not  be  maintained  at  common  law  against  the  trustee  in 
bankruptcy  for  a  proyeable  debt,  nor  could  a  bill  be  filed  against 
him  in  Chancery  unless  he  was  interested  in  the  matter,  as  no 
doubt  he  often  was.  In  Emma  Silver  Mining  Co.  y.  Orant  (2), 
Jessel,  M.E.,  said  that  the  plaintiff  company  was  ^^  to  be  at  liberty 
to  go  in  and  proye"  under  the  liquidation.  The  Court  eyidently 
thought  the  question  whether  the  debt  was  proyeable  was  not  a 
question  for  them.  The  point  neyer  arose  in  that  case,  but  did 
arise  and  was  decided  in  Barter  y.  DubetM  (5),  which  has  not 
been  distinguished  by  the  Solicitor-General  saying  that  because 
there  is  fraud  in  this  case  the  plaintiffs  are  entitled  to  proye 
against  the  separate  estate.  It  is  not  the  less  a  proyeable  debt 
because  there  was  fraud,  but  rather  the  more  so.  If,  according 
to  Barter  y.  Dubeux  (5),  the  trustee  cannot  be  sued  for  an  ordi- 

(1)  8  Oh.  D.  807.  (3)  Law  Rep.  10  Ch.  052. 

(2)  17  Ch.  D.  122.  (4)  2  Ch.  D.  51. 

(5)  7  Q.  B.  D.  413. 
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nary  proveable  debt»  there  is  sorely  no  right  of  action  against       1881 
him  when  the  claim  is  for  a  declaration  of  right  to  prove,  "  That       halb 
13  a  declaration  which  ought  to  be  made,  not  by  the  High  CSourt,    boustbad. 
but  by  the  Court  of  Bankruptcy,  or  by  the  county  court  judge/' 
per  Bramwell,  L.J.  (1) 

Out.  adv.  vuU. 

Gate,  J.  In  this  case  the  plaintiffs  bring  an  action  against 
Boustead  and  Bidley  and  their  trustee,  claiming,  as  against  the 
two  former  defendants,  judgment  for  the  amount  of  certain 
advances  made  by  the  plaintiffs  to  those  defendants,  and  a  decla- 
ration that  those  advances  were  obtained  by  fraud,  and,  as  against 
the  trustee,  a  declaration  that  they  are  entitled  to  prove  for  the 
amount  of  their  advances  either  against  the  joint  estate  of  the 
liquidating  debtors  or  their  separate  estate  as  they  may  elect. 
The  trustee  has  demurred,  on  the  ground  that  the  claim  discloses 
no  ground  of  action  as  against  him. 

In  Emma  SUver  Mining  Co.  v.  Chrant  (2),  a  case  which  in  its 
facts  was  not  very  dissimilar  to  this,  the  plaintiffs  brought  an 
action  against  Grant  to  make  him  liable  for  a  secret  profit  he 
had  made  on  the  sale  of  a  mine  to  the  company  which  he  had 
formed  for  its  purchase.  After  a  specific  sum  had  been  found 
due  from  him  to  the  plaintiflb  on  that  footing.  Grant  presented  a 
petition  for  liquidation,  and,  the  trustee  having  been  joined  as 
a  defendant  by  order  of  revivor,  the  plaintiffs  moved  for  and 
obtained  judgment  against  the  trustee  that  they  should  be  at 
liberty  to  go  in  and  prove  under  the  liquidation  for  the  specific 
sum  found  due,  and  also  against  Grant  for  payment  of  the  debt  or 
80  much  thereof  as  should  not  be  received  by  the  company  under 
the  liquidation.  This  appears  to  me  to  involve  the  proposition 
that,  upon  the  facts  alleged,  the  plaintiiEi  in  this  action  may  obtain 
some  relief  against  the  trustee.  It  is  said  that  the  right  of  the 
plaintiffs  to  relief  against  the  trustee  was  not  questioned  in  the 
Emma  Mining  Company's  case,  but  I  find  that  Mr.  Whitehorne, 
on  behalf  of  the  trusteeef,  did  submit  that  the  C!ourt  had  no  juris- 
diction to  give  leave  to  prove,  and  the  notice  of  motion  was 

(1)  7  Q.  B.  D.  at  p.  416.  (2)  17  Ch.  D.  122. 
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1881        altered  so  as  to  ask  that  plaintiffs  should  be  *'  at  liberty  to  go  in 

Hale  ^^^  prove**  instead  of  admitted  to  prove.** 
BoutTKAD  Then  is  there  any  authority  the  other  way  ?  Mr.  Thompson, 
who  argued  the  case  very  ably  for  the  trustee,  says  that  there  is, 
and  refers  me  to  Barter  v.  DubetM  (1),  but  that  case  does  not 
decide  that  no  relief  can  be  given  in  this  Division  in  such  an 
action  as  the  present,  but  only  that  the  trustee  under  the  circum- 
stances of  that  case  ought  not  to  have  been  joined  as  a  defendant 
under  Order  L«,  rule  2,  because  the  only  relief  which  could  be 
given  against  him  could  be  more  properly  given  in  the  Court  of 
Bankruptcy.  It  is  obvious  that  it  is  quite  one  thing  to  say  that 
a  discretion  to  join  the  trustee,  which  is  only  to  be  exercised  if  it 
is  deemed  necessary  for  the  complete  settlement  of  all  the  ques- 
tions involved  in  the  action,  was  wrongly  exercised  in  a  particular 
ease,  and  quite  another  thing  to  say  that,  when  an  action  for 
advances  obtained  by  fraud  is  brought  against  a  liquidating 
debtor  in  the  High  Oourt,  no  relief  can  be  obtained  against  the 
trustee  who  is  a  party  to  the  action. 

If  it  is  objected  that  this  decision  will  enable  litigants  to  prove 
their  debt  in  the  High  Oourt  instead  of  the  Bankruptcy  or 
Oounty  Oourt,  the  answer  is  that  the  trustee  may  move  the  Bank- 
ruptcy Oourt  to  restrain  the  action,  so  far  as  he  is  concerned.  It 
may  be,  looking  at  the  cases  of  Ex  parte  SmUh^  In  re  CoBie  (2), 
and  Ex  parte  Coker,  In  re  Blake  (3),  that  such  an  application 
Would  not  meet  with  success  in  all  cases,  but  that  is  an  alignment 
rather  against  than  in  favour  of  this  demurrer.  There  must  be 
judgment  for  the  plaintiffs,  with  costs. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs :  LinTdaier  dk  Co. 

Solicitors  for  defendant  Oooper :  HoUams,  Son,  A  Coward. 


a)  7  Q.  B.  D.  413.  (2)  2  Ch.  D.  51. 

;.  (3)  Law  Rep.  10  Ch.  652. 


J.R. 
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THOL  V.  HENDERSON  and  Anothbb.  1881 

Dec.  3. 
Damages — Contract — Remoteness — Loss  of  Profit  on  Contract  to  resdl, 


In  an  action  for  breach  of  contract  to  deliver  goods  it  was  shewn  that  the  goods 
were  not  procurable  in  the  market,  that  the  plaintiff  had  entered  into  a  contract 
of  subsale,  which  in  consequence  of  the  non-delivery  he  could  not  perform,  that 
such  contract  was  not  known  to  the  defendant  at  the  time  of  sale,  but  that  he 
knew  that  the  goods  had  been  purchased  by  the  plaintiff  for  resale  :— 

Eddf  by  Grove,  J.,  that  the  plaintiff  was  not  entitled  to  recover  damages  for 
loss  of  profit  on  the  resale. 

Barries  v.  Hutchinson  (8  C.  B.  (N.S.)  445)  distinguished. 

FUBTHBB  COKSIDEBATIOK. 

This  was  an  action  tried  before  Groye,  J.,  at  the  London 
Sittings,  on  tlie  2nd  of  August,  1881.  The  plaintiff  claimed 
damages  for  breach  of  a  contract  of  the  6th  of  March,  1880, 
to  deliver  200  chests  B  B  second  orange  shellac,  to  be  shipped 
from  Calcntta  during  the  months  of  April  ^  Hay,  1880,  at  a 
given  price,  quality  guaranteed  to  be  about  equal  to  sealed 
sample.  On  the  15th  of  June,  1880,  the  defendants  declared 
their  inability  to  carry  out  the  contract.  The  statement  of  claim 
averred  that  at  the  time  of  making  the  contract  the  defendants 
knew  that  the  plaintiff  had  purchased  for  the  purpose  of  re-selling 
the  goods  upon  the  same  terms  and  conditions  on  which  he  had 
purchased,  and  that  before  the  15th  of  June,  1880,  the  plaintiff 
did  resell  the  whole  of  the  shellac,  and  by  the  failure  of  the 
defendants  to  deliver  had  lost  the  profits  which  he  would  have 
made  on  such  subsale,  and  had  become  liable  in  damages  to  his 
purchasers.  It  further  averred  that  there  was  no  market  in  which 
the  plaintiff  could  procure  for  delivery  to  his  sub-purchasers 
shellac  which  could  be  tendered  to  them  under  the  conditions 
contained  in  the  contract  of  subsale  and  also  in  the  contracts 
of  the  6th  of  March,  1880. 

The  defendants  paid  into  court  the  difference  between  the 
contract  price  and  the  sum  which  tbey  estimated  to  be  the 
market  value  of  shellac  of  similar  quality  on  the  4th  of  June, 
1880. 

The  jury  found  that  it  was  known  by  the  defendants  at  the 
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1881       time  of  the  contract  that  the  plaintiff  purchased  for  resale,  and 
Thol       that  the  brand  B  B  was  a  known  brand  in  the  market    It  was 
Hendebson.  ^dix^i^^  that  unless  the  plaintiff  oould  recover  in  respect  of  the 
subsale  the  amount  paid  into  court  was  sufficient. 

B.  T.  Beid  (Murphy ,  Q'C,  with  him),  for  the  plaintiff. 
Cohen,  Q.O.,  and  HoUamSy  for  the  defendants. 

Gbove,  J.  The  question  is,  on  what  principle  damages  are 
to  be  assessed  in  this  case,  and  whether  the  plaintiff  is  entitled 
to  damages  for  loss  of  profit  on  a  sub-contract  which  he  had 
made  for  the  sale  of  the  goods.  This  sub-contract  was  not  known 
to  the  seller  at  the  time  of  the  sale,  but  it  was  kno¥m  that  the 
plaintiff  had  purchased  the  goods  for  the  purpose  of  resale.  On 
these  facts  I  think  the  damages  ought  not  to  be  assessed  so  as 
to  include  loss  of  profit  on  the  subsale.  The  case  that  struck 
me  most  during  the  argument  was  Borries  v.  Huichin9on  (1),  and 
at  first  sight  it  would  appear  that  the  language  there  used  would 
bear  the  interpretation  put  upon  it  by  Mr.  Beid,  but  further 
consideration  will,  I  think,  shew  that  there  is  a  difference  between 
the  cases. 

In  that  case  the  existence  of  the  sub-contract  was  known  to  the 
seller  at  the  time  of  the  sale,  or  at  all  events  the  fact  was  known 
to  the  seller  that  the  goods  were  purchased  for  a  specific  purpose, 
and  that,  delivery  being  required  for  that  specific  purpose,  the 
buyer  would  incur  loss  by  such  non-delivery  as  would  prevent 
hiB  effecting  that  specific  purpose.  So  that  the  seller  must  be 
taken  to  have  had  notice  either  of  the  subsale  or  that  the  goods 
were  bought  for  some  specific  purpose,  that  is,  in  general  terms, 
that  he  had  knowledge  of  the  purpose  for  which  the  goods  were 
bought.  The  loss  arising  when  that  purpose  could  not  be  carried 
out  was  something  which  the  parties  to  the  contract  may  be  taken 
to  have  contemplated  as  a  result  of  breach  of  contract,  and  the 
case  is  really  a  modification  of  Hadley  v.  BcusendaJe.  (2)  The 
same  reasoning  applies  to  beasts  bought  for  a  particular  market, 
or  an  engine  to  be  supplied  for  a  particular  purpose.    In  the 

(1)  18  0.  B.  (N.S.)  445 ;  34  L.  J.  (C.P.)  169. 
(2)  9  Ex.  341 ;  23  L.  J.  (Ex.)  179. 
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present  ease  all  that  was  known  by  the  defendants  was  that  the        I88I 
goods  were  purchased  with  a  general  intention  to  resell  them.    If       thol 
that  knowledge  is  to  be  taken  as  the  test  of  the  seller's  liability  I  BmuoBoy. 
do  not  see  why  in  any  case  he  should  not  be  liable,  however 
speculative  the  resale  may  be.    I  do  not  think  such  knowledge 
brings  the  case  within  the  rule  of  Eadley  v.  Baxendale  (1),  and  as 
it  was  admitted  that  unless  the  plaintiff  is  entitled  to  damages  for 
the  loss  of  profit  on  the  resale  he  is  not  entitled  to  more  than 
the  money  paid  into  court,  there  must  be  judgment  for  the 
defendants. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiff:  Plewa,  Irvine^  &  Hodges. 
Solicitors  for  defendants :  HollamSy  Son,  &  Coward. 

A.  !£• 


[IN  THE  COURT  OP  APPEAL.]  1882 

Feb,  21. 
THE  QUEEN  v.  THE  WIMBLEDON  LOCAL  BOARD.       

Meeting  of  Batepayen^PoU—FMie  Libraries  Act,  1855  (18  &  19  Vict,  c.  70), 
8,  6 — Fuhlic  Libraries  Amendment  Act  {England  and  Scotland)^  1866 
(29  &  80  Vict.  c.  114),  ss.  5,  7—FMie  Libraries  Amendment  Act,  1877 
(40  &  41  Vict%  e.  54,  s.  1. 

A  meeting  of  ratepayers  was  gammoned  for  the  purpose  of  determining  whether 
the  provisions  of  the  Pnblic  Libraries  Acts  should  be  adopted  in  the  defendants' 
district.  A  chairman  having  been  chosen,  the  resolution  to  adopt  the  Acts  was 
carried  upon  a  show  of  hands ;  a  poll  was  demanded,  but  the  chairman  refused  to 
grant  it    The  defendants  declined  to  put  in  force  the  Acts  :^ 

Held,  that  the  right  to  demand  a  poll  existed  by  the  Common  Law,  and  had 
not  been  taken  away  by  any  of  the  provisions  contained  in  the  Public  Libraries 
Acts,  and  that  the  defendants  could  not  be  compelled  by  mandamus  tp  carry  out 
the  Acts. 

The  following  facts  were  stated  in  the  affidavits  used,  or  were 
admitted  at  the  hearing  of  this  case. 

The  defendants  were  constituted  under  the  Local  Grovernment 
Act,  1858,  in  or  about  the  year  1866. 

About  the  month  of  February,  1881,  a  requisition  signed  by 

(1)  9  Ex.  341 ;  23  L.  J.  (Ex.)  179. 
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1882       more  than  ten  ratepayers  in  tbe  district  of  Wimbledon  was  pre- 
Thk  Queen  sented  to  the  defendants,  desiring  them  to  summon  a  meeting  of 
WmBLEDON  "^tepayers  to  decide  as  to  the  adoption  of  the  Public  Libraries 
Local      Acts.    The  defendants  accordingly  summoned  a  meeting  of  rate- 
payers by  public  notice.    The  meeting  was  held  on  the  4th  of 
March,  and  the  vicar  of  Wimbledon  was  chosen  chairman.    A 
resolution  to  adopt  the  Public  Libraries  Acts  was  proposed,  and 
upon  a  show  of  hands  it  appeared  that  a  majority  of  the  ratepayers 
were  in  favour  of  it,  and  the  chairman  declared  the  resolution 
to  be  carried,  whereupon  two  ratepayers  demanded  a. poll.    The 
chairman  refused  to  grant  it,  as  he  doubted  whether  he  had  power 
so  to  do.    He  soon  after  quitted  the  chair,  and  the  meeting  was 
dissolved  without  adjournment.    The  defendants  refused  to  carry 
the  Public  Libraries  Acts  into  effect  on  the  ground  that  they  had 
not  been  duly  adopted  owing  to  the  refusal  to  grant  a  poll. 

Tbe  Queen's  Bench  Division  discharged  a  rule  for  a  mandamus 
commanding  the  defendants  to  adopt  and  carry  out  the  Public 
Libraries  Acts. 
Tbe  prosecutor  appealed. 

Feb.  20, 21.  Norman  Baza2getie,  for  the  prosecutor.  Firsts  the 
enactments  as  to  establishing  public  libraries  are  inconsistent  with 
the  right  of  the  ratepayers  to  demand  a  poll.  By  18  &  19  Vict 
c  70,  s.  6,  as  varied  by  29  &  30  Vict  c.  114,  s.  5  (1),  if  more  than 
one  half  of  the  ratepayers  present  at  the  meeting  determine  that 
the  Act  shall  be  adopted,  *'  the  same  shall  thenceforth  take  effect :" 

(1)  By  the  PubUc    Libraries  Act,  such  persons  as  aforesaid  then  present 

1855  (18  &  19  Vict  c.  70),  s.  6,  "  The  shall  determine  that  this  Act  ought  to 

board  of  any  district,  being   a  place  be  adopted  for  the  district,  the  same 

Avithin  the  limits  of  any  improvement  shall  thenceforth  take  effect  and  come 

Act  ....  shall,  upon  the  requisition  into  operation  in  such  district,  and  shall 

in  writing  of  at  least  ten  persons  as-  bo  carried  into  effect  according  to  the 

sessed  to  and  paying  the  improvement  laws  for  the  time  being  in  force  relating 

rate,  appomt  a  time  not  less  than  ten  to  such  board.** 

days  nor  more  than  twenty  days  from  By  the  Public  Libraries  Amendment 

the  time  of  receiving  such  requisition.  Act  (England  and  Scotland),  1866  (29 

for  a  public  meeting  of  the  persons  &  80  Vict,  a  114),  s.5,  «*The  majority 

assessed  to  and  paying  such  rate  in  necessary  to  be  obtained  for  the  adop- 

order  to  determine  whether  this  Act  tion  of  the  said  Act,  or  the  Public 

shall  be  adopted  for  such  district  ....  Libraries  Act  (Scotland),  1854,  shall  be 

and  if  at  such  meeting  two-thirds  of  more  than  one  half  of  the  persons  pre- 
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the  use  of  the  word  ''  thenceforth  "  shews  that  the  decision  of  the       1882 


meeting  is  to  be  regarded  as  final,  and  that  the  opinion  of  no  other  xhs  Qubn 

persons  is  to  be  taien.    By  29  &  30  Vict.  c.  114,  s.  7,  the  right  wn,^EDON 

to  demand  a  poll  in  Scotland  is  abolished ;  and  as  the  statate  was      Local 

Board. 
passed  for  the  purpose  of  assimilating  the  law  of  England  and 

Scotland,  s.  7  is  tantamoant  to  a  legislative  declaration  that  the 
right  to  demand  a  poll  does  not  exist  in  England.  But  40  &  41 
Vict  c.  54,  puts  the  matter  beyond  all  doubt,  for  the  preamble 
declares  that  a  public  meeting  is  a  most  incorrect  and  unsatis- 
factory mode  and  ^  fails  to  indicate  the  general  opinion  of  the 
ratepayers,**  and  s.  1  confers  a  power  to  ascertain  the  opinions  of 
the  ratepayers  by  the  issue  of  voting  papers,  and  this  power  is  a 
substitution  for  the  right  to  demand  a  polL  The  two  modes  of 
proceeding  are  inconsistent 

Secondly,  no  right  to  demand  a  poll  in  the  present  case  exists 
at  common  law.  It  only  exists  in  the  case  of  vestries  or  meetings 
summoned  by  vestries.    The  right  to  a  poll  attaches  by  custom  to 


sent  at  the  meeting,  instead  of  two- 
thirds  of  such  persons,  as  now  required.'* 

Sect  6,  '*The  Public  Libraries  Act, 
1855,  and  the  Public  Libraries  Act 
(Scotland),  1854,  shall  be  applicable  to 
any  borough,  district,  or  parish  or 
burgh,  of  whatever  population.** 

Sect  7,  "  So  much  of  s.  6  of  the 
Public  Libraries  Act  (Scotland),  1854, 
as  authorizes  the  demanding  of  a  poll, 
and  ss.  7  and  8  of  the  said  Act,  are 
hereby  repealed." 

By  the  Public  Libraries  Act,  1855, 
Amendment  Act,  1871  (34  &  85  Vict 
c.  71),  8. 1, "  Every  local  board,  under 
the  Public  Health  Act,  1848,  and  the 
Local  Government  Act,  1858,  or  either 
of  them,  is  empowered,  in  like  manner 
as  a  board  under  any  Improvement 
Act,  to  adopt  and  carry  into  execution 
the  principal  Act.** 

By  the  Public  Libraries  Amendment 
Act,  1877  (40  &  41  Vict  c.  54), 
"Whereas  by  the  Public  Libraries 
Acts  ....  29  &  30  Vict  i.  114,  for 

VoL.VnL  2 


England  ....  the  mode  by  which 
the  Act  is  to  be  adopted  is  prescribed 
to  be  by  public  meeting,  and  it  has 
been  found  that  in  many  cases  a  public 
meeting  is  a  most  incorrect  and  un- 
satisfactory mode,  and  fails  to  indicate 
the  general  opinion  of  the  ratepayers, 
and  it  is  desirable  to  ascertain  these 
opinions  more  correctly :" 

Sect  1,  '*  It  shall  be  competent  for 
the  prescribed  local  authority  in  any 
place  or  community  which  has  the 
power  to  adopt "  the  above  recited  Acts, 
'<to  ascertain  the  opinions  of  the 
majority  of  ratepayers  either  by  the 
prescribed  public  meeting,  or  by  the 
issue  of  a  voting  paper  to  each  rate- 
payer,  and  the  subsequent  collection 
and  scrutiny  thereof,  and  any  expense 
in  connection  with  such  voting  papers 
shall  be  borne  in  the  same  way  as  the 
expense  of  a  public  meeting  would  be 
borne,  and  the  decision  of  the  majority 
so  ascertained  shall  be  equally  bind- 
ing." 
I  2 
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1882        vestries  which  have  been  held  for  hundreds  of  years.  The  defend- 

Thb  Queen   ants'  counsel  may  rely  upon  Beff.  v.  Vestry  of  St  McUheu),  Befknci 

Wimbledon    ^^^^  (1)  5  ^^*  ^^  ^'^  distinguishable  upon  several  grounds ;  there 

Local      the  meeting  was  summoned  by  overseers,  and  was  in  effect  a 

meeting  summoned  by  the  vestry ;  the  decision  proceeded  upon 

s.  8  of  18  &  19  Vict.  c.  70  and  not  upon  s.  6,  which  is  in  point 

for  the  present  case ;  and  the  case  was  decided  before  the  passing 

of  .40  &  41  Vict.  0.  54. 

[Cotton,  L.J.  How  can  a  meeting  summoned  by  a  vestry 
stand  upon  the  same  footing  as  a  vestry  ?] 

The  reasoning  of  the  judgment  in  Beg.  v.  D'Oyley  (2)  shews 
that  the  right  to  demand  a  poll  is  confined  to  vestries. 

[Brett,  L.J.  That  case  really  turned  upon  the  authority  of 
the  rector  of  a  parish.  Under  the  old  system  of  parliamentary 
election  candidates  were  chosen  upon  a  show  of  hands,  and  a  poll 
was  demanded  on  behalf  of  him  who  had  the  smaller  number.  A 
poll  is  a  mere  enlargement  of  the  meeting.] 

Parliamentary  elections  depend  upon  the  law  of  parliament; 
no  principle  drawn  from  them  can  apply  to  other  proceedings. 

Alexander  Olen,  for  the  defendants,  was  not  heard. 

Bbbtt,  L.  J.  The  argument  of  this  case  for  the  prosecutor  has 
been  clear,  and  has  not  been  unduly  prolonged ;  but  it  has  not  con- 
vinced me  that  the  rule  for  a  mandamus  ought  to  be  made  absolute. 
I  agree  with  the  judgment  of  the  Queen's  Bench  Division.  The 
facts  may  be  briefly  stated  in  the  following  terms : — A  meeting  was 
called  for  the  purpose  of  considering  whether  the  Public  Libraries 
Acts  should  be  adopted ;  the  votes  of  those  present  were  counted, 
and  upon  a  show  of  hands  a  resolution  to  adopt  the  Acts  was  carried; 
a  poll  of  the  ratepayers  qualified  to  vote  was  demanded ;  but  the 
clergyman  of  the  parish,  who  was  in  the  chair,  refused  to  grant  it ; 
the  Local  Board  declined  to  put  the  Acts  in  force,  a  poll  having 
been  demanded  and  refused.  Application  was  made  to  the 
Queen's  Bench  Division  for  a  mandamus,  but  that  CSourt  was  of 
opinion  that  the  application  ought  not  to  be  granted  because  no 
final  resolution  had  been  arrived  at.    The  ground  of  the  decision 

(1)  32  L.  T.  (N.S.)  668.  (2)  12  A.  &  B.  139. 
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may  be  assumed  to  be  that  no  final  vote  had  been  taken,  for  any       I8g2 

•qualified  person  is  entitled  to  claim  a  poll  of  ratepayers,  that  is,  a  TraQuEwi" 

poll  of  all  persons  capable  of  being  legally  present ;  a  large  number  ^nj^^Q^ 

of  persons  were  present^  but  it  was  a  meeting  which  was  never      Local 

formally  concluded,  a  poll  haying  been  demanded  and  not  having 

been  taken.    It  has  been  argued  for  the  prosecutor  that  no  right 

to  a  poll  exists  at  common  law,  and  that  if  it  does  it  has  been 

taken  away  by  Act  of  Parliament.    It  has  been  contended  that 

the  right  to  a  poll  exists  at  common  law  only  in  the  case  of 

meetings  of  vestries  or  of  meetings  called  by  vestries ;  if  it  exists 

in  the  case  of  meetings  called  by  vestries  it  is  di£Scult  to  say 

where  the  right  can  stop;   but  the  proposition  is  really  larger, 

and  the  question  is  whether  it  is  not  an  attribute  at  common  law 

of  all  public  meetings,  that  any  qualified  person  n^ay  demand  a 

poll,  and  the  meeting  may  be  enlarged  so  that  all  persons  duly 

•qualified  may  come  in  and  take  part  in  the  decision.    Cannot  a 

meeting  be  adjourned  at  common  law  ?    Lord  Stowell  has  laid  it 

down  as  a  rule  of  law  that  a  poll  can  be  demanded,  and  that  when 

it  is  taken  it  is  an  abandonment  of  what  has  been  done  before : 

AfUhany  v.  Seffer  (1) ;  and  the  terms  of  his  opinion  are  not  confined 

to  meetings  of  vestries ;  he  seems  to  have  thought  it  the  regular 

mode  of  taking  popular  elections.    In  Campbell  v.  Maund  (2)  the 

judgment  of  the  Court  of  Exchequer  Chamber  (which  was  the 

Court  of  Error)  was  delivered  by  Tindal,  C.J.    The  language  of 

that  judgment  extends  to  all  kinds  of  popular  elections;  for  it  is 

there  said  that  "the  right  to  demand  a  poll  being,  as  it  appears 

to  us,  by  the  common  law  an  incident  to  the  popular  election  of  a 

person  to  an  ofiSce,  we  think  the  electors  cannot  be  deprived  of  it 

without  a  special  custom  of  election  inconsistent  with  such  right, 

or  expressly  excluding  it  by  negative  terms."    And  reliance  is 

placed  upon  the  judgment  of  Lord  Stowell  above-mentioned.    In 

£act,  the  general  line  of  reasoning  in  Camphell  v.  Maund  (2)  is 

token  from  the  views  of  that  learned  judge.    In  Beg.  v.  How  (3) 

"vrhen  the  poll  was  demanded,  the  vestrymen]  were  not  acting 

ixnder  a  jurisdiction  conferred  upon  them  by  the  common  law,  but 

^rere  discharging  a  statutory  duty ;  and  it  was  held  that  to  a 

(1)  1  Hagg.  C.  C.  C.  13.  (2)  6  A.  &  B.  865,  at  p.  880. 

(8)  33  L.  J.  (M.C.)  63. 
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1882        meetbg  of  that  kind  the  rule  of  the  oommon  law  did  apply,  and 

Tms  QuKBN  that  a  poll  was  demandable  as  of  common  right ;  the  power  of 

WiMBLEDOH  asking  for  a  poll  can  only  be  taken  away  by  the  clear  words  of  a 

^^      statute.    Both  reason  and  anthority  shew  that  where  a  large  class 

of  persons  exists  who  are  qualified  to  take  part  in  a  meeting,  an 

opportunity  ought  to  be  given  of  summoning  them  and  of  allowing 

them  to  record  their  votes. 

The  further  question  arises  whether  the  right  has  been  affected 
by  the  statutory  provisions  which  have  been  cited.  I  think  not. 
The  clause  at  the  end  of  s.  6  of  the  Public  Libraries  Act,  1855, 
which  provides  that  if  at  the  meeting  of  the  ratepayers  two-thirds  of 
those  present  shall  determine  that  the  Act  ought  to  be  adopted, 
'Hhe  same  shall  thenceforth  take  effect,"  does  not  destroy  the 
right  which  exists  at  common  law.  It  follows  from  Beg.  y^ 
How  (1),  that  the  right  to  demand  a  poll  cannot  be  taken  away  by 
a  mere  implication,  which  is  not  necessary  for  the  reasonable  con- 
struction of  the  statute.  It  may  have  become  under  40  ft  41 
Vict.  c.  54,  s.  1,  unnecessary  to  summon  a  public  meeting,  and 
the  opinions  of  the  ratepayers  might  have  been  ascertained  by 
voting  papers ;  but  a  public  meeting  was  in  point  of  tact  held, 
and  all  the  incidents  of  the  common  law  applied  to  it.  The 
taking  of  a  poll  is  a  mere  enlargement  of  the  meeting  at  which  it 
was  demanded. 

Cotton,  L.J.  I  think  that  the  mandamus  was  rightly  refused. 
The  view  of  the  Queen's  Sench  Division  was  correct  The 
meeting  was  composed  of  persons  whose  right  to  be  present 
depended  upon  rating :  in  the  eye  of  the  law  all  ratepayers  were 
entitled  to  be  present  and  to  record  their  votes.  They  were  in 
the  same  position  as  parishioners  assembled  in  vestry,  and  to  a 
meeting  of  this  kind  the  right  at  common  law  does  apply:  the 
case  of  Beg.  v.  Vestry  of  8t  Mathew,  Bethnal  Chreen  (2),  and 
the  judgment  of  Cockbum,  C.J.,  are  directly  in  point.  It  has 
been  argued  that  in  that  case  the  meeting  had  not  been  called 
by  a  public  body  such  as  a  local  board,  but  that  it  was  the 
meeting  of  a  vestry,  or  a  meeting  called  by  a  vestry.  It  is 
impossible  to  maintain  this  distinction.  The  right  to  the  poll 
(1)  33  L.  J.  (M.C.)  53.  (2)  32  L.  T.  568. 
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does  not  depend  upon  the  question  by  whom  the  meeting  is       1882 

•called.     A  poll  is  not  a  new  meeting,  but  it  is  a  mode  of  TbxQuikn 

ascertaining  the  sense  of  the  meeting  which  is  continued  for  ^i^k^n 

that  purpose,  and,  further,  where  a  qualification  exists,  it  is  a      ^^^^ 

mode  of  ascertaining  whether  the  persons  tendering  their  yotes  do 

in*fact  possess  that  qualification.    If  the  right  to  demand  a  poll 

extends  to  a  meeting  called  by  a  vestry,  or  by  overseers,  it  most 

be  extended  to  meetings  called  by  any  other  local  authority. 

The  meeting  of  ratepayers  did  not  come  to  an  end,  for  the  poll 

which  was  demanded  has  never  been  held.    I  do  not  think  that 

the  provisions  of  the  Public  Libraries  Acts,  which  have  been 

relied  upon,  make  any  difference.    It  is  provided  by  the  Public 

Libraries  Amendment  Act,  1877  (40  &  41  Vict,  c  54),  that  the 

local  authority  may  ascertain  the  opinions  of  the  majority  of  the 

ratepayers  by  voting  papers,  without  preliminary  discussion ;  but 

the  power  to  summon  a  public  meeting  is  preserved,  and  the  right 

at  common  law  to  demand  a  poll  is  not  taken  away.    It  is  true, 

that  the  right  to  demand  a  poll  in  Scotland  was  taken  away  by 

29  &  30  Vict.  c.  114,  s.  7 :  why  that  enactment  was  passed,  it  is  a 

little  difficult  to  say ;  but  it  is  not  sufficient  to  abolish  the  right 

in  England  if  it  is  shewn  that  it  existed  by  the  common  law.    On 

both  points  which  have  been  urged  before  us,  the  appeal  against 

the  decision  of  the  Queen's  Bench  Division  fails. 


Appeal  dtsmiaaed. 


Solicitor  for  prosecutor :  W.  F.  Summerhays. 
•Solicitor  for  defendants:  W.E.Whitfidd. 


J.  £u  H« 
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1882         THE  QUEEN  ON  THE  PROSECUTION  OF  THE  MAIDSTONE  RURAL 
Feb.  24.  SANITARY    AUTHORITY,    Rebpokdknts;    JESSE   ELLIS,  &   CO., 

Apfisllants. 

Highway — Hightoays  and  Locomotive  Amendmeni  Act,  1878  (41  db  42  Vtei, 
c.  77),  8.  23 — Extraordinary  Traffic—Excessive  Weight — Branch  Boad — 
Conveyance  of  Manure  to  Farm — Traction  Engines, 

Justices  haviDg  made  an  order  charging  the  expenses  of  repairing  a  highway 
upon  the  appellants  as  being  extraordinary  expenses  within  41  &  42  Vict,  c  77, 
s.  23,  it  appeared  that  the  highway  communicated  at  either  end  with  main  roads^ 
and  was  principally  used  by  farmers  and  occupiers  of  land  adjoining  it  for  ordi- 
nary farm  traffic.  The  appellants  having  been  employed  to  convey  a  quantity 
of  manure  to  a  farm  adjoining  the  road,  carried  it  there  by  means  of  a  traction 
engine  and  trucks,  the  engine  weighing  eight  and  the  truck  five  tons.  The  road, 
which  had  not  been  prepared  for,  and  was  not  adapted  to,  the  weight  of  traction 
engines,  was,  in  consequence  of  such  traffic,  rendered  unfit  for  use.  The  carriage 
of  £euin  materials  and  produce  by  traction  engines  was  usual  in  the  neighbourhood, 
though  not  upon  this  particular  road : — 

Eeld^  that  the  order  was  right,  the  passage  of  traction  engines  and  trucks  bdng 
"extraordinary  traffic  "  upon  the  particular  road. 

Upon  appeal  to  the  quarter  sessions  for  the  western  diyision  of 
Kent  agamst  an  order  of  justices,  adjudging  that  the  appellants 
should  pay  287.  9$.  and  costs  as  and  for  extraordinary  expenses 
incurred  by  the  respondents  in  repairing  damage  done  to  a 
highway  by  excessive  weight  and  extraordinary  traffic  conducted 
thereon  by  order  of  the  appellants,  the  sessions  confirmed  the 
order,  subject  to  the  following  case : — 

1.  The  road  in  question  is  called  the  Sroad  Torstal  and 
Mackender  Boad,  in  thie  parish  of  Marden.  It  is  about  two 
miles  in  length,  and  twenty-one  feet  wide  from  hedge  to  hedge, 
the  metalled  part  being  eight  feet  wide,  and  it  communicates 
at  either  end  with  a  main  road,  and  is  principally  used  by  &rmeis 
and  occupiers  of  land  adjoining  it  (for  ordinary  farm  traffic). 

2.  The  appellants  are  a  firm  of  proprietors  of  traction  engines 
and  waggons,  carrying  on  business  at  Maidstone  and  elsewhere  in 
£ent»  and  the  respondents  are  the  authority  which  is  liable^  or 
has  undertaken,  to  repair  the  highway  in  question. 

4.  In  February,  1881,  a  Mr.  Wigan,  a  farmer  living  at  Macken- 
der Farm,  adjoining  the  road,  purchased  about  sixty  tons  of 
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manure  at  Brenchley,  a  place  about  four  miles  distant  from  his       1S82 
farm,  and  his  foreman  employed  the  appellants  to  cart  the  manure  thb  Qcbm 
to  Mackender  Farm  at  the  rate  ef  ninepence  per  ton.    The  fore-      ^^ 
man  pointed  out  to  the  appellants  the  place  where  the  manure 
.was  to  be  deposited,  but  no  further  directions  were  given  as  to 
the  mode  in  which  the  same  was  to  be  oonyeyed.    The  foreman, 
however,  stated  that  he  employed  the  appellants  knowing  that 
they  owned  traction  engines  and  would  be  likely  to  use  them  in 
carting  the  manure,  and  because  there  was  no  other  way  of  getting 
it  carried  within  the  necessary  time. 

5.  The  manure  was  accordingly  conveyed  in  February  and 
March  to  Mr.  Wigan's  fSarm  by  means  of  the  appellants'  engine 
and  trucks.  The  engine  made  two  journeys  each  day  with  two 
trucks.  Each  truck  when  loaded  weighed  about  five  tons,  the 
weight  of  the  engine  being  eight  tons  or  thereabouts.  The  road 
was,  in  consequence  of  such  traffic,  worn  into  deep  ruts,  and  the 
metalled  part  was  bulged  into  the  ditches  on  each  side,  and  the 
road  was  rendered  unfit  for  use. 

6.  The  road  was  the  only  route  by  which  the  spot  indicated  by 
Mr.  Wigan's  foreman  for  the  deposit  of  the  manure  could  be 
reached. 

7.  On  the  question  whether  the  conveying  of  the  manure  along 
the  road  in  the  manner  aforesaid  amounted  to  extraordinary 
traffic  within  41  &  42  Yict.  c.  77,  s.  23,  it  was  admitted  that  the 
road  had  not  been  prepared  or  metalled  by  the  highway  authority 
with  a  view  to  bearing  traction  engines,  and  was  not  in  fact 
adapted  to  the  weight  of  the  appellants'  trucks  and  engine, 
especially  at  the  time  in  question,  when  the  season  was  very  wet. 

If,  however,  it  is  necessary  in  point  of  law  that  the  road  should 
be  repaired  up  to  the  standard  contended  for  by  the  appellants  as 
hereinafter  mentioned,  then  the  sessions  found  that  the  weights 
imposed  upon  it  were  not  excessive. 

8.  It  was  proved  that  the  carriage  of  farm  materials  and 
agricultural  produce  to  and  from  farms  by  means  of  traction 
engines  and  trucks  (such  as  those  used  in  the  present  instance)  is 
an  ordinary  incident  of  agricultural  industry  in  the  neighbour- 
hood, and  a  usual  mode  of  conveying  such  substances  as  the 
manure  in  question.    On  this  particular  road,  however,  a  traction 
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1882  engine  had  been  seen  only  on  two  occasions  preyiooslyy  and  sach 
Tub  Quesn  engines  had  then  in  dry  weather  made  a  single  journey  for  the 
^^^  purpose  of  taking  an  agricnltoral  machine  to  a  farm  in  the 
neighbourhood. 

The  appellants  contended — 1.  That  the  traffic  was  not  con- 
ducted by  their  order  within  the  meaning  of  s.  23  of  41  &  42  Vict 
c.  77,  but  by  the  order  of  Mr.  Wigan.  2.  That  the  carriage  of 
manure  and  agricultural  produce  by  traction  engines  haying 
become  a  recognised  incident  of  agricultural  industry  in  the  neigh- 
bourhood, the  respondents  are  liable  to  keep  all  roads  in  their 
district  up  to  the  necessary  standard  of  repair  for  such  traffic, 
and  that  the  traffic  was  not  therefore  extraordinary  within  the 
meaning  of  s.  23  of  41  &  42  Vict.  c.  77. 

The  respondents  contended — 1.  That  the  traffic  was  conducted 
by  the  order  of  the  appellants.  2.  That  the  traffic  was  extraor- 
dinary within  the  meaning  of  the  section. 

The  sessions  held  that  the  traffic  was  conducted  by  the  order  of 
the  appellants,  and  was  extraordinary  traffic  with  respect  to  the 
particular  road  or  lane  in  question  within  the  meaning  of  the 
section. 

The  questions  for  the  opinion  of  the  Court  were — 1.  Whether  or 
not  the  sessions  were  right  in  holding  that  the  appellants  were  the 
persons  by  whose  order  the  traffic  was  conducted ;  and  if  this 
question  was  answered  in  the  affirmative,  then,  2.  Whether  the 
sessions  were  right  in  holding  that  the  traffic  so  conducted  was 
extraordinary  traffic  within  the  meaning  of  the  section. 

Q.  Denman^  for  the  appellants.  First,  the  evidenoe  that  the 
traction  engines  were  used  by  the  order  of  the  appellants  was 
insufficient  But  if  this  view  is  not  adopted  by  the  Courti  it  is 
submitted  that  it  was  the  duty  of  the  highway  board  to  keep  the 
road  in  repair,  so  as  to  provide  for  any  natural  change  in  the 
traffic.  Even  conceding  that  the  passage  of  the  loaded  trucks 
upon  the  particular  highway  was  de  fiacto  extraordinary  traffic, 
the  fact  that  it  was  usual  upon  the  other  roads  of  the  parish  and 
might  at  any  moment  be  extended  prevents  it  fix>m  being  extra- 
ordinary so  far  as  the  liability  of  the  appellants  is  concerned.  In 
Pickering  Lyihe  East  Highway  Board  v.  Barry  (1),  Lopes,  J., 

(1)  8  Q.  R  D.  69. 
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expresses  his  opinion  that  by  ''  extraordinary,"  was  meant  some-       1882 
thing  unnsaal  in  weight  compared  with  what  is  nsnally  carried   thbQuxxn 
over  roads  of  the  same  nature  in  the  neighbonrhood,  or  as  com-      ^^ 
pared  with  that  which  the  road  in  its  ordinary  and  fair  nse  may 
be  reasonably  sabjected  to ;  and  that  it  would  not  be  sufficient  to 
compare  the  weight  and  traffic  complained  of  with  traffic  usually 
carried  on  the  particular  road. 

[BowEKy  J.  I  have  had  occasion  to  consider  this  passage  in 
the  judgment  of  my  Brother  Lopes,  and  I  cannot  adopt  it  to  its 
full  extent.] 

The  test  is,  whether  the  use  of  the  particular  yehides  is  an 
ordinary  incident  of  agricultural  traffic  in  the  neighbourhood. 
[He  cited  Lord  Avdand  y.  Luecis  (I) ;  WaUingUm  y.  IToaiina  (2) ; 
WiUiam  y.  Davies.  (3)] 

KingBford^  for  the  respondents,  was  not  heard. 

Field,  J.  I  am  of  opinion  that  the  order  of  sessions  was  right. 
As  to  the  first  question  raised  by  the  case,  it  is  hardly  necessary 
to  say  that  there  is  sufficient  eyidence  that  the  traffic  was  con- 
ducted by  order  of  the  appellants,  so  that  the  only  question  which 
remains  is,  whether  this  was  extraordinary  traffic  within  the 
meaning  of  the  section.  I  at  first  thought  that  the  justices  had 
found  in  fact  that  it  was  extraordinary  traffic.  If  this  were  the 
case,  I  see  no  reason  to  dissent  from  their  finding,  and  we  are 
boimd  by  it.  But  if  the  question  whether  it  is  extraordinary 
traffic  is  an  inference  of  law  from  the  facts,  we  must  consider  the 
point,  the  authorities  haying  already  decided  that  the  word  ^  ordi- 
nary "  must  be  interpreted  with  reference  to  the  road  in  question. 
The  facts  before  us  are  that  the  road  is  in  a  large  agricultural 
district  near  a  railway  station.  There  are  no  doubt  broad  main 
roads  which,  so  far  as  I  know,  may  be  and  are  repaired  so  as  to 
bear  the  traffic  in  question.  But  there  is  also  a  particular  road 
communicating  with  one  of  these  main  roads  and  principally  used 
by  fEurmers  whose  premises  adjoin  it.  Oyer  this  road  locomotiyes 
haye  gone  very  rarely  and^then  in  dry  weather,  but  on  the  parti- 
cular occasion  a  traction  engine  with  loaded  trucks  made  during 

(1)  5  C.  P.  D.  211,  361.  (2)  6  Q.  B.  D.  206. 

(8)  44  J.  P.  347. 
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1882  several  days  two  journeys  a  day  npon  it  with  the  result  of  practi- 
TeeQubbs  cally  squeezing  the  road  into  the  ditch  and  seriously  damaging  it. 
Now,  what  reason  can  be  suggested  for  inferring  that  this  was 
ordinary  traffic  ?  It  is  urged  that  the  use  of  traction  engines  is 
an  ordinary  incident  of  agricultural  industry.  But  haying  regard 
to  the  character  of  this  road  and  to  the  mode  in  which  it  was 
generally  used,  it  is  impossible  to  hold  that  the  use  of  such 
engines  was  an  ordinary  incident  of  the  traffic  upon  it  The 
justices  were  right. 

BowEN,  J.,  concurred. 

Judgment  for  the  respondents. 

Solicitor  for  appellants :  T.  SouihgaU^for  Oramsha/w,  Qravesend. 

Solicitors  for  respondents :  Becde^  Hoar^  Son,  dk  Howlett,  Maid- 

stone. 

A.  P.  S. 


March  11.   ^  [IN  THE  COURT  OF  APPEAL.] 


FERGUSSON  v.  DAVISON. 

Practice — Costs^-Beference  of  Action  hy  content — Costs  to  abide  the  Events 
County  Courts  Act,  1867  (30  <fc  31  Vict.  c.  142),  s.  6. 

By  an  order  made  by  consent  of  the  parties,  an  action  on  a  building  contzact 
was  referred  to  an  arbitrator  to  ascertain  the  amount,  if  auy,  due  from  the 
defendant  to  the  plaintiff, ''  the  costs  of  the  action,  reference,  and  award,  to  abide 
the  event."  The  arbitrator  found  the  sum  due  to  the  plaintiff  was  191.  2s,  Id. 
upon  which  an  order  was  made  for  judgment  for  the  plaintiff  for  that  sum, 
without  costs : — 

Hdd,  that  the  plaintiff  had  recovered  in  the  action  by  judgment  a  sum  not 
exceeding  207.,  and  that  he  was  therefore  deprived  of  his  costs  of  the  action  by 
the  County  Courts  Act,  1867  (30  &  31  Vict  c.  142),  s.  6,  unless  he  got  a  oei^ 
tificate  or  order  for  costs  under  that  section. 

Jones  V.  Jones  (7  C.  B.  (N.S.)  832)  overruled. 

The  plaintiff  brought  an  action  in  the  District  Eegistry  of 
Newcastle-upon-Tyne,  on  a  building  contract,  in  which  he  claimed 
24/.  Is.  lid. 

By  consent  of  the  parties  in  September  last  the  District 
Registrar  ordered  that  the  defendant  should  pay  into  court 
157. 148.  Id.,  which  he  admitted  to  be  due  to  the  plaintiff,  and 
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that  the  action,  and  all  matters  in  difference,  shonld  be  referred        1882 
to  a  practical  man  to  be  nominated  by  the  plaintiff  and  defend-    FxBoinssoK 
ant  or  their  solicitors,  and,  in  case  of  difference,  by  a  registrar,     oatuov. 
to  ascertain  and  fix  the  amount,  if  any,  due  from  the  defendant  to 
the  plaintiff — ''the  costs  of  the  action,  reference,  and  award, 
to  abide  the  e?ent"    The  arbitrator  found  that  3Z.  8a.  was  due  to 
the  plaintiff  beyond  the  151.  lis.  Id.  paid  into  court,  making  in 
the  whole  19Z.  2a.  Id.  due  from  the  defendant  to  the  plaintiff. 
The  district  registrar  made  an  order  for  judgment  for  the  plain- 
tiff for  the  amount  awarded,  without  costs,  considering  that  the 
plaintiff  was  deprived  of  his  costs  by  s.  5  of  the  County  Ciourts 
Act,  1867  (30  &  31  Vict.  c.  142).  (1) 

The  plaintiff  haying  appealed  to  Pollock,  S.,  at  chambers,  and 
afterwards  to  a  Divisional  Court,  without  success,  appealed  to 
this  Court. 

Oainsford  Bruee^  for  the  plaintiff.  In  this  case  the  order  of 
reference  was  made  by  the  consent  of  the  parties. 

[A.  T.  Lawrence^  for  the  defendant,  denied  that  it  was  by  con- 
sent. The  words  "by  consent"  are  not  in  the  order,  and  it 
appears  by  the  plaintiff's  affidavit  that  the  defendant  appealed 
against  the  order  being  made.] 

The  order  refers  *^  all  matters  in  difference  "  to  an  arbitrator  to 
be  nominated  by  the  parties.  It  therefore  could  not  have  been 
made  except  by  consent  Then  Jones  v.  Jones  (2)  is  an  express 
decision  in  favour  of  the  plaintiff,  that  where  a  cause  before  trial 
id  referred  by  the  agreement  of  the  parties  with  a  stipulation  that 
the  costs  of  the  cause  are  to  abide  the  event,  and  the  event  is 
determined  in  the  plaintiff's  favour  by  the  arbitrator,  the  County 
Court  Act  does  not  apply,  and  he  is  entitled  to  the  costs  of  the  cause. 
The  case  of  Moore  v.  Watson  (3),  it  must  be  admitted,  is  against 

(1)  By  30  &  31  Vict  c.  142,  s.  5,  it  unless  the  judge  certify  on  the  record 

is  enacted  that  *'  if  in  any  action  com-  that  there  was  sufficient   reason  for 

menced  after  the  passing  of  this  Act "  bringing  such  action  in  such  superior 

*'  the  plaintiff  shall  recover  a  sum  not  Court,  or  unless  the  Court  or  a  Judge 

exceeding  20/.  if  the  action  is  founded  at  chambers  shall  by  rule  or  order  allow 

on  contract,  or  102.  if  founded  on  tort,  such  costs.** 

whether  by  verdict,  judgment  by  de-         (2)  7  C.  B.  (N.S.)  832;  29  L.  J. 

iault,  or  on  demurrer,  or  otherwise^  he  (C.P.)  151. 
shall  not  be  entitled  to  any  costs  of  suit         (3)  Law  Bep.  2  C.  P.  314. 
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1882        the  plaintiff  being  entitled  to  costs,  bnt  in  that  case  there  was  a 
Feboxjssok    compulsory  reference  under  the  Common  Law  Procedure  Act, 
Datoon.     183^>  Ai^d  the  decision,  moreover,  is  disapproved  of  by  Bramwelly 
L.J.,  in  GalaUi  r.  Wdkefidd.  (1) 

[Brett,  L.  J.  The  decision  in  Moore  v.  Watson  (2)  was  only  on 
the  right  of  the  plaintiff  to  the  costs  of  the  reference,  and  it  did 
not  touch  the  question  as  to  the  plaintiff's  right  to  the  costs  of  the 
action. 

HoLKEB,  L.  J.  How  can  the  plaintiff  be  entitled  to  the  costs  of 
the  action  when  the  Act  of  Parliament  says  he  shall  not  be  entitled 
to  them  ?] 

The  parties,  instead  of  standing  on  their  strict  rights,  have  by 
agreement  chosen  to  make  the  costs  depend  on  the  event  No 
doubt  a  distinction  is  drawn  between  the  right  to  the  costs  of  the 
cause  and  to  the  costs  of  the  reference  :  Galatti  v.  Wakefidd  (1) 
and  Forshaw  v.  Be  Wette  (3),  and  the  only  case  which  decides  the 
plaintiff's  right  to  the  costs  of  the  cause  is  that  of  Jones  v. 
Jonea.  (4) 

A.  T.  Lawrence,  for  the  defendant.  Jones  v.  Jones  (4)  is,  in 
effect^  overruled  by  the  Court  of  Queen's  Bench  in  Cowdl  v. 
Amman  Cdliery  Company  (5),  where  that  Court,  after  conferring 
with  the  judges  of  the  Courts  of  Common  Pleas  and  Exchequer, 
adopted  as  the  rule  what  is  stated  by  Bramwell,  B.,  in  Smith  v. 
Edge  (6),  where,  after  reviewing,  inter  alia,  Jones  v.  Jones  (4),  he 
states. that  the  rule  ought  to  be,  ''that  wherever  the  plaintiff  is 
entitled  to  judgment  in  the  action  and  gets  his  damages  in  the 
action,  and  the  case  is  such  that  if  there  had  been  no  reference  the 
plaintiff  would,  by  virtue  of  the  County  Court  Act,  have  lost  his 
costs  in  the  cause,  so  does  he  equally  lose  them  when  there  is  a 
reference  which  fixes  the  amount,  unless  he  has  succeeded  in 
getting  the  necessary  certificate/' 

[He  was  then  stopped.] 

Bbett,  L.  J.    In  this  case  an  action  was  brought  in  the  superior 

(1)  4  Ex.  D.  249.  (C.P.)  151. 

(2)  Law  Rep.  2  0.  P.  314.  (5)  6  B.  &  S.  333;  34  L.  J.  (Q.R) 

(3)  Law  Bep.  6  Ex.  200.  161. 

(4)  7  C.  B.  (N.S.)  832;  29  L.  J.  (6)  33  L.  J.  (Ex.)  9. 
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Court  and  referred  to  an  arbitrator,  and  I  think  we  ought  to  take  1882 
it  that  it  was  referred  by  consent,  because  it  could  not  have  been  febgussom 
properly  referred  in  the  way  it  was,  except  by  consent.  By  the  d^vibok. 
terms  of  the  reference  the  costs  of  the  action  are  to  abide  the 
event.  The  arbitrator  found  that  there  was  due  to  the  plaintiff 
19Z.  28.  7c2.,  and  judgment  was  thereupon  entered  for  the  plaintiff 
for  that  sum.  The  question  is  whether  the  plaintiff  is  entitled  to 
the  costs  of  the  action,  or  whether  he  is  deprived  of  them  by  s.  5 
of  the  County  Court  Act,  1867  (30  &  31  Vict  c.  142),  and  it  seems 
to  me  that,  without  reference  to  any  authority  on  the  subject,  he 
is,  on  the  plain  words  of  that  section,  deprived  of  such  costs.  That 
section  says  that,  **  if  in  any  action  "  *^  the  plaintiff  shall  .recover 
a  sum  not  exceeding  202.  if  the  action  is  founded  on  contract," 
'<  whether  by  verdict,  judgment  on  default,  or  on  demurrer  or 
otherwise,*'  he  is  not  to  have  the  costs  of  the  action.  In  the 
present  case  the  result  is,  that  there  is  the  judgment  of  the 
superior  Court  for  the  plaintiff  for  a  sum  less  than  20Z.  That 
judgment,  it  is  true,  was  obtained  by  means  of  a  reference  by 
consent,  but  it  seims  to  me  that  the  sum  was  recovered  in  an 
action  by  judgment,  and  that  therefore  the  words  of  the  section 
are  sufficient  to  deprive  the  plaintiff  of  any  costs  of  the  action. 
Then  as  to  the  authorities.  The  only  case  in  favour  of  the  plaintiff 
is  that  ot  Jones  v.  Jones  (1) ;  all  the  others,  including  even  that  of 
Moore  v.  Waisan  (2),  are  against  him.  Now  there  had  been  a 
conflict  of  opinion  in  the  Courts  on  this  very  point,  when,  in 
CoweU  V.  Amman  Colliery  Company  (3),  the  judges  of  the  Court 
of  Queen's  Sench  did  what  was  the  practice  of  the  judges  in  such 
an  event,  that  is  to  say,  they  consulted  the  judges  of  the  other 
Courts,  and,  having  done  so,  they  came  to  the  conclusion  that  in 
such  a  case  as  the  present  the  plaintiff  was  deprived  of  his  costs, 
and  the  case  of  Jones  v.  Jones  (1)  was  wrongly  decided.  Of  course, 
after  having  stated  what  is  my  view  of  the  statute,  it  is  hardly 
necessary  for  me  to  say  that  I  quite  agree  with  the  case  of 
Cowdl  V.  Amman  CdUiery  Company  (3),  and  therefore  Jones  v. 
Jones  (1)  is  overruled* 

(1)  7  0.  B.  (N.S.)  832 ;  29  L.  J.  (3)  6  B.  &  S.  333;  34  L.  J.  (Q.B.) 
(C.P.)  161.                                               161. 

(2)  Law  Bep.  2  G.  P.  314. 
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1882,  HOLKEB,  L.J.    The  application  of  the  plaintiff  is  to  have  the 

Feroitsfon  costs  of  the  action.  I  think  that  they  cannot  be  recovered  in 
Davison.  c^Dsequence  of  the  Connty  Courts  Act,  1867,  because  the  words  of 
that  Act  are  quite  clear,  and  I  do  not  think  that  a  party  can 
contract  himself  out  of  the  Act  unless,  at  all  events,  he  does  it  in 
language  which  is  very  express.  With  reference  to  the  authorities, 
none  has  been  cited  in  favour  of  the  plaintiff  except  that  of  Jon^ 
v^  Jones  (1),  and  that,  we  find,  has  been  distinctly  overruled,  so 
that  the  sheet  anchor  of  the  plaintiff  is  gone. 

Bbett,  L.J.  I  wish  to  add  that  our  decison  does  not  apply 
to  the  case  in  which  an  arbitrator  has  made  an  award  under  a 
reference  where  no  action  has  been  commenced. 

Appeal  disfmiMei. 

Solicitors  for  plaintiff:  Pattison,  Wigg,  Gumetf,  <&  King. 
Solicitors  for  defendant :  Brownlow  <&  Howe. 

W.  P. 


Aprils.  [IN  THE  COURT  OP  APPEAL.] 


JACKSON  V.  JOHN  LITCHFIELD  &  SONS. 

Practice — Action  against  Partnenhip  Firm — Judgment — Order  IX.  r.  6,  and 

Order  XLIL  r.  8. 

Where  the  writ  in  an  action  is  issaed  against  a  partnership  firm  in  the  name 
of  the  firm  the  judgment  must  be  against  the  firm,  and  it  cannot  be  separately 
entered  against  an  individual  member  of  the  firm  who  has  made  default  in 
appearing  to  the  action. 

Appbal  from  the  refusal  of  the  Queen's  Bench  Division  to 
allow  judgment  to  be  entered  for  the  plamtiff  against  James 
Litchfield,  one  of  the  partners  of  John  Litchfield  &  Sons,  the 
defendants  in  this  action. 

The  action  was  brought  for  the  detention  of  a  brougham  and 
for  the  wrongful  levy  of  an  execution  on  the  goods  of  the  plaintiff. 
The  defendants  were  partners  trading  under  the  name  or  firm  of 
John  Litchfield  &  Sons,  and  the  writ  was  issued  against  them  in 

(I)  7  0.  B.  (N.S.)  832 ;  29  L.  J.  (G.P.)  151, 
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the  name  of  their  said  firm,  and  was  served  on  Greorge  Litchfield,        i882 
one  of  the  partners,  in  accordance  with  Order  IX.  rule  6.    It     j^^Kaov 
afterwards  appeared,  from  an  affidavit  made  by  the  said  Greorge  t  t_^1„ 
Litchfield,  that  James  Litchfield  was  a  partner  in  the  firm ;  but, 
although  appearances  to  the  action  were  entered  for  the  other 
partners,  no  appearance  was  entered  for  James  Litchfield,  and 
thereupon  the  plaintiff  moved  to  enter  judgment  against  him  for 
want  of  appearance.    The  Divisional  Court,  affirming  the  decision 
of  a  master  and  of  a  judge  at  chambers,  refused  the  motion. 

March  25.  Muffliston,  for  the  plaintiff,  moved  by  way  of  appeal 
from  such  refusal,  that  judgment  should  be  entered  for  the  plain- 
tiff against  James  Litchfield.  It  is  shewn  by  the  affidavits 
that  James  Litchfield  is  a  partner  of  the  firm,  and  that  he  was 
such  when  the  cause  of  action  arose.  According  to  Order  IX. 
r.  6,  where  partners  are  sued  in  the  name  of  the  firm,  the  writ 
may  be  served  as  it  was  here  upon  any  one  of  the  partners,  "  and 
such  service  shall  be  deemed  good  service  upon  the  firm."  The 
effect  therefore  is  the  same  as  if  James  Litchfield  had  been  per- 
sonally served.  It  is  true  that  this  Order  IX.  r.  6  does  not 
apply  to  proceedings  against  a  partner  under  the  Bills  of  Exchange 
Act,  in  which  personal  service  is  strictly  required :  PoUoek  v. 
CampbelL{l) 

In  ex  parte  Young  (2),  Young  had  ceased  to  be  a  member  of 
the  partnership  before  the  action  was  brought,  and  therefore  it 
was  thought  that  he  might  not  have  had  notice  of  the  action  by 
service  of  the  writ  on  the  other  partners.  That  reasoning,  how- 
ever, does  not  apply  here,  for  James  Litchfield  has  actually 
entered  an  appearance  to  this  action  as  administrator  for  a 
deceased  partner,  so  he  cannot  be  ignorant  of  this  action.  By 
Order  XIII.  r.  6, ''  where  the  defendant  fails  to  appear  to  the  writ 
6i  summons,  and  the  plaintiff's  claim  is  not  for  a  debt  or  liquidated 
demand  only,  but  for  detention  of  goods  and  pecuniary  damages, 
or  either  of  them,  no  statement  of  claim  need  be  delivered,  but 
interlocutory  judgment  may  be  entered."  If  that  rule  does  not 
apply,  then  by  rule  9  of  the  same  order  the  action  may  proceed 

(1)  \  Ex.  D.  60.  (2)  19  Oh.  D.  124.    . 
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1882       as  if  the  party  ger?ed  with  the  writ  had  appeared.    According  to 

Jackson     Order  XII.  r.  12,  where  partners  are  saed  in  the  name  of  their 

Lrrcm'iBU).  ^"^>  ^^^7  ^^  ^    appear   indiyidually  in   their   own   names. 

Order  XVI.  r.  10  enables  partners  to  be  sued  in  the  name  of 

their  firm,  and  enables  the  plaintiff  to  obtain  by  judge's  sum- 

mens  the  names  of  the  persons  who  are  partners. 

[Bbett,  L.J.   Is  it  not  a  general  rule  that  the  judgment  should 
follow  the  writ  ?    Is  there  any  judicature  order  or  rule  as  to  enter- 
ing judgment  where  partners  are  sued  in  the  name  of  the 
firm?] 
No ;  but  Order  XLII.  r.  8  (1)  states  how  execution  is  to  issue. 

No  one  appeared  for  James  Litchfield. 

Our.  adv.  vfdi. 

April  3.  Bbett,  LJ.  In  this  case  an  action  was  brought 
for  the  detention  of  a  brougham,  and  for  the  wrongful  levy  of  an 
execution  on  the  goods  of  the  plaintiff.  The  writ  was  issued 
against  a  partnership  firm  in  the  name  of  the  firm,  and  was  served 
in  accordance  with  the  rule  and  order  on  one  of  the  partners. 
Appearance  was  entered  for  all  the  partners  but  one,  namely 
James  Litchfield.  The  usual  proceeding  was  taken  for  the  dis- 
covery'of  those  who  were  members  of  the  partnership,  and  the 
result  was  an  affidavit  by  one  of  the  partners,  in  which  it  was 
stated  that  amongst  others  James  Litchfield  was  a  partner,  and 
indeed  it  is  not  denied  that  he  was  a  member  of  the  firm.  No 
appearance  to  the  action  was  entered  for  James  Litchfield,  and 

(1)  Order  XLII.  r.    8 :    Where   a  If  the  party  who  has  obtained  judg- 

judgment  is  agaiDst  partners  in  the  ment  claims  to  be  entitled  to  issue 

name  of  the  firm,  execution  may  issue  execution  against  any  other  person  as 

in  manner  following : —  being  a  member  of  the  firm,  he  may 

(a)  Against  any  property   of   the  apply  to  the  Gourt  or  a  judge  for  leave 

partners  as  snch.  so  to  do ;  and  the  Court  or  judge  may 

'  (()  Against  any  person  who  has  ad-  give  such  leave  if  the  liability  be  not 

mitted  on  the  pleadings  that  disputed,  or,  if  such  liability  be  dis- 

he  is  or  has  been  adjudged  to  puted,  may  order  that  the  liability  of 

be  a  partner.  such  person  be  tried  and  determined 

(e)  Against   any  person  who   has  in  any  manner  in  which  any  issue  or 

been  served  as  a  partner  with  question  in  an  action  may  be  tried  and 

the  writ  of  summons,  and  has  determined. 

failed  to  appear. 
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thereapon  and  therefore  the  plaintiff  moved  to  sign  jadgmpnt       i>'82 
4igain8t  him  separately  for  want  of  appearance.    The  Divisional     jaokmn 
Court  refused  to  allow  this  to  be  done,  and  in  my  opinion  the  LrrcHmu). 
Divisional  Court  were  right,  and  that  such  judgment  under  the 
•circnmstanoes  cannot  be  signed. 

I  think,  whether  the  writ  is  to  be  considered  as  having  been 
personally  served  on  James  Litchfield  or  not,  that  as  it  was 
against  the  firm  in  the  name  of  the  firm,  judgment  must  be 
entered  against  the  firm  only.  For  the  solution  of  this  question 
one  must  look  at  the  Judicature  Orders  and  Bules,  since  a  pro- 
ceeding against  a  firm  by  the  firm's  name  was  not  known  at 
common  law ;  and  it  is  a  new  proceeding.  At  common  law  there 
were  no  means  of  suing  or  of  obtaining  judgment  against  a  firm 
as  such;  it  was  necessary  that  the  members  of  it  should  be 
sued  individually,  and  therefore  we  must  examine  the  Judicature 
Orders  and  Bules  to  see  how,  in  such  a  case  as  the  present, 
judgment  is  to  be  signed. 

I  wish  to  state  what  I  consider  to  be  a  canon  or  rule  of  con- 
struction for  a  guide  in  such  a  matter,  and  it  seems  to  me  that 
the  following  rules  are  true,  that  in  all  cases  at  common  law, 
which  are  not  provided  for  by  the  Judicature  Acts,  the  proceed- 
ings are  to  be  as  they  were  before  those  Acts,  and  that  in  all  cases 
within  the  Judicature  Acts,  where  no  special  steps  in  proceedings 
are  provided,  the  proceedings  are  to  be  as  nearly  like  as  they  can 
be  to  analagous  proceedings  before  those  Acts. 

Now  to  apply  these  rules  to  the  present  case.  The  first  order 
and  rule  to  which  it  is  necessary  to  refer  is  Order  IX.  r.  i\ 
£The  learned  Judge  here  read  that  rule.]  In  my  opinion,  service 
of  a  writ  under  that  rule  is,  for  the  purpose  of  obtaining  judgment, 
made  service  on  every  member  of  the  firm.  Then  the  next 
material  order  and  rule  is  Order  XUL  r.  8.  It  begins  by  saying 
^  where  a  judgment  is  against  partners,  in  the  name  of  the  firm, 
execution  may  issue  in  manner  following.^*  [The  learned  Judge 
here  read  the  rest  of  that  rule.]  There  is  no  rule  or  order  as  to 
how  judgment  is  to  be  entered  where  the  writ  is  against  the  firm, 
therefore  the  way  in  which  it  is  to  be  entered  must  be  determined 
according  to  the  canon  rules  of  construction  which  I  have  enun- 
ciated.   The  rule  at  common  law  is  that  the  judgment  must 
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1882       follow,  or  accord  with  the  writ.    Under  the  Judicature  Act,  and 
Jaoxbqn     its  orders,  the  writ  may  be  against  the  firm.    Therefore  by  analogy 
Xjrpo^^oLD.  the  judgment  must  be  against  the  firm. 

After  the  writ  has  been  issued  against  the  firm,  it  can  be  ascer- 
tained by  discovery  who  are  the  members  of  the  firm,  and  where 
one  who  has  been  ascertained  to  be  a  member  does  not  appear  to 
the  action,  the  proper  course  is  to  proceed  nevertheless  against 
and  to  obtain  judgment  against  the  firm.  Nothing  can  be  done 
until  that  has  been  done,  for  the  writ  being  against  the  finn,  the 
judgment  must  be  against  the  firm.  The  only  mode  of  putting 
such  judgment  into  execution  is  by  proceeding  under  Order  XLIL 
r.  8.  That  rule  provides  that  execution  may  issue  **  against  any 
person  who  has  been  served  as  a  partner  with  the  writ  of  summons 
and  has  failed  to  appear."  It  is  not  necessary  to  determine  now 
whether  such  service  for  such  purpose  must  be  personal,  though  I 
still  incline  to  think  it  must  be. 

Upon  the  judgment  against  the  firm  execution  may  issue 
without  more  against  the  firm,  and  against  each  member  of  it  who 
has  appeared.  The  subsequent  part  of  r.  8,  seems  to  apply  to  the 
case  of  a  partner  not  discovered  at  the  time,  or  who  has  not 
appeared,  and  in  either  case  the  plaintiff  must  first  apply  for  and 
obtain  the  leave  of  the  Court  or  judge. 

However,  in  the  case  now  before  us  it  is  not  a  question  of 
execution,  but  only  whether  judgment  can  be  entered  against  a 
partner  who  has  made  default  in  appearing  to  the  action.  It 
does  not  raise  the  point  which  was  before  the  Oourt  in  JB»  parte 
Toung  (1),  where  the  question  was  as  to  which  partnership  firm 
the  Judicature  Orders  and  Rules  applied.  I  thought  in  that  case 
that  they  applied  to  the  firm  which  was  existing  at  the  time  ihe 
debt  was  incurred,  and  though  I  hardly  think  that  the  Lord 
Chancellor  differed  from  me  as  to  that,  yet  certainly  Cotton,  hJ., 
did.  But  no  such  question  is  here  raised  since  James  Litchfield 
was  a  member  of  the  firm  as  well  at  that  time,  as  when  the  writ 
was  issued. 

In  my  opinion  the  judgment  in  this  action  must  follow  the 
writ  and  be  against  the  firm,  and  then  execution  may  issue 
against  the  firm,  and  against  every  individual  member  of  it,  either 

(1)  19  Ch.  D.  124. 
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without  or  after  leave  given  to  do  so.    Therefore  the  decision  of        1882 
the  Divisional  Court  was  right,  and  the  application  for  leave  to     Jackion 
sign  judgment  must  be  refused.  ^     *' 

HoLKER,  L.J.    I  am  of  the  same  opinion. 

Motion  refused. 
Solicitor  for  plaintiff :  /.  Andrews. 

W.P. 


[IN  THE  COURT  OP  APPEAL.]  1881 

April  dO. 
SPARROW  V.  HILL  and  Anothbb.  

FracUce—Costi^  Taxation  of-~Flaintiff  succeeding  upon  One  Item  out  of  Three 
of  hie  Claim — Apportionment  cf  Cents  under  $pecial  Order. 

The  plaintiff  sned  for  three  items  of  a  claim  for  work  done,  and  recovered 
a  ram  in  respect  of  one  of  snch  items  only.  By  an  order  of  the  Court  it  was 
ordered  ''that  the  plaintiff  recover  against  the  defendants'*  that  sum,  "and 
such  coats  as  one  of  the  masters  may  find  that  he  has  rightly  incurred  in 
recoFering  the  ahove  amount,  and  that  the  defendants  recover  againat  the 
plaintiff  auch  costs  as  they  have  rightly  incurred  in  defending  themselves  on 
those  points  on  which  they  have  succeeded,  to  he  also  taxed." 

On  taxation  the  master  allowed  the  plaintiff  the  general  costs  of  the  cause, 
disallowing  only  those  which  applied  exclusively  to  the  parts  of  his  claim  on 
which  he  failed ;  and  he  allowed  the  defendants  such  costs  only  as  were  incurred 
by  them  by  reason  of  the  two  items  of  claim  which  they  suocessfully  resisted : — 

JEfdd^  reversing  the  decision  of  the  Queen's  Bench  Division,  that  the  master 
had  construed  the  order  rightly,  and  had  taxed  the  costs  on  the  right  principle. 

Appeal  by  the  plaintiff  from  the  decision  of  the  Qneen's  Bench 
Division  ordering  the  master  to  reyiew  his  taxation  of  costs.  The 
facts,  including  the  special  order  with  reference  to  the  costs,  the 
taxation,  the  grounds  of  the  defendant's  objection  to  snch  taxation; 
and  the  answer  of  the  master  with  the  principle  on  which  he  had 
taxed  are  fully  set  out  in  the  report  of  the  case  in  the  Queen's 
Bench  Division.  (1)  For  the  purposes  of  the  present  report  they 
sufiicienily  appear  in  the  head-note. 

Buszardf  Q.O.,  and  Duffdale,  for  the  plaintiff. 

Chrdhami  for  the  defendants.    The  following  authorities  were 

(1)  7  Q.  B.  D.  362. 
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1881       cited :  Fidd  v.  Great  NorOiem  By.  Go.  (1) ;  Hardy  y.  Hull  (2) ; 
gPABBow    Knight  v.  PursaeU  (3) ;  Mason  v.  Brentini  (4) ;  Myers  v.  D^fries  (5) ; 
j^       Eeighington  v.  Gran^  (6)  ;  and  SetoD  on  Decrees,  vol.  i.  4th  ed. 
p.  117. 

Bbamwell,  L.J.  I  interpret  this  order  to  mean  that  the 
plaintiff  is  to  get  the  general  costs  of  the  actioD,  but  not  the 
costs  of  attempting  to  recover  the  items  of  claim  as  to  which  he 
failed.  I  think  the  defendants  are  to  have  sach  costs  as  they 
incurred  in  defending  themselves  against  claims  which  were 
unfounded.  The  case  is  to  be  treated  as  if  there  had  been  a 
certain  issue  found  for  the  plaintiff,  with  judgment  for  him,  and 
certain  other  issues  found  for  the  defendants,  and  that,  in  my 
opinion,  is  what  is  meant  by  this  order.  The  master  has  rightly 
taken  this  view  of  it,  although  I  think  he  has  been  rather 
illiberal  in  his  allowances  to  the  defendants.  The  appeal,  there- 
fore, must  be  allowed. 

Brett,  L  J.  It  seems  to  me  that  the  whole  of  Mr.  Graham's 
argument  is  that,  since  the  Judicature  Acts,  costs  in  any  action 
are  to  be  dealt  with  just  as  costs  used  to  be  in  a  Chancery  suit. 
He  cited  cases  to  shew  that  there  were  only  two  forms  of  orders 
as  to  costs  in  a  Chancery  suiti'  and  which  were  interpreted  in 
a  particular  way.  The  fact  is  there  were  costs  applicable  to  a 
common  law  action,  and  there  were  costs  applicable  to  a  Chancery 
suit»  and  they  were  different  from  each  other,  because  the  subject- 
matter  of  each  was  different,  and  it  was  necessary  that  they 
should  be  differently  dealt  with,  and  there  is  nothing  in  the 
Judicature  Acts  to  alter  this,  and  therefore  when  an  action  in 
*  the  High  Court  is  in  a  Common  Law  Division,  the  only  proper 
way  of  dealing  with  the  costs  is  to  treat  the  action  as  if  it 
were  a  common  law  action.  But,  however,  be  that  as  it  may, 
no  cases  or  authorities  can  help  us  in  construing  this  order,  and 
the  question  we  have  now  to  determine  is  what  is  its  meaning  ? 
The  action  was   for  one  cause   of  action  consistiDg  of  three 

(1)  3  Ex.  D.  261.  (4)  15  Ch.  D.  287. 

(2)  17  Beav.  355.  (5)  4  Ex,  D.  176. 

(3)  49  L,  J.  (Ch.)  120.  (6)  1  Beav.  228. 
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items  of  claim,  and  the  defence  raised  only  one  issnei  and  on  1881 
that  the  plaintiff  succeeded,  bat  only  as  to  part  of  his  claim,  Sparbow^ 
that  is  to  say,  as  to  one  of  the  items,  and  he  failed  as  to  the  ^^^ 
others.  The  order,  therefore,  is  in  this  form: — [The  learned 
jndge  here  read  it.]  It  is  entirely  a  new  form  of  order,  and  one 
sui  generis.  I  think  this  order  was  intended  to  obviate  the 
difficulty  of  there  being  only  one  issue,  and  it  meant  that  the 
costs  were  to  be  taxed,  not  as  if  there  were  bat  one  issue  only,  but 
as  if  there  were  three  seyeral  issues,  on  one  of  which  the  plaintiff 
had  succeeded,  and  on  the  other  two  the  defendants.  It  seems 
to  me  that  the  master  thought  so,  and  that  he  has  taxed  on  that 
footing.  I  agree  with  Lord  Justice  Bramwell  and  I  should  have 
allowed  something  more  to  the  defendants  than  the  master  has 
done,  but  in  this  he  has  not  done  anything  so  wrong  that  we 
should  interfere,  and  being,  as  I  am  of  opinion  that  he  was,  right 
in  the  construction  he  has  put  upon  this  order,  the  order  of  the 
Diyisional  Court  is,  I  think,  wrong. 

Cotton,  L.J.  I  am  of  the  same  opinion.  The  judges  of  the 
Divisional  Court  seem  to  have  thought  that  this  case  was  the 
same  in  principle  as  that  of  Knight  y.  Pur$$eU  (1),  but  that  assumes 
that  the  order  in  this  case  is  the  same  as  was  the  order  there, 
which  it  is  not  It  differs  entirely  from  it  The  question  which 
we  have  to  consider  is  what  does  the  order  in  the  present  case 
mean.  It  does  not  give  a  portion  of  the  costs  of  this  action  to  one 
of  the  parties  and  a  portion  of  them  to  the  other,  but  in  my 
opinion  it  gives  the  general  costs  of  the  action  to  the  plaintiff 
except  such  as  were  incurred  with  reference  to  the  unfounded 
part  of  his  claim,  and  which  the  defendants  are  to  get  The 
master,  therefore,  I  think,  acted  on  a  right  principle. 

Appeal  allowed. 

Solicitors  for  plaintiff:  Walker,  Son,  d  Field,  far  Smith  d 
Eowe,  Wednesbury. 

Solicitors  for  defendants :  Tayhr,  Hoare,  d  Taylor,  for  Maples 
d  MeOraith,  Nottingham. 

(0  49  L.  J.  (Ch.)  120. 

W.  P. 
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1882  [IN  THE  COURT  OF  APPEAL.] 
Mareh  15. 
KEEN  V.  THE  MILLWALL  DOCK  COMPANY. 


Emphyer't  LiaMity  Act,  1880  (43  cfe  44  Vict.  c.  42),  m.  4,  l^NoUce  qf  Injury 
—  Written  Notice  nece98ary — Sufficiency  of  Notice. 

The  notice  of  injury  sastained  by  a  workraan  which  ia  to  bo  given  to  an 
employer  nnder  the  Employer's  Liability  Act,  1880  (43  &  44  Vict,  c  42),  must 
contain  in  writing  all  the  particulars  required  by  s.  7,  in  order  to  fulfil  the  condi- 
tion precedent  to  bringing  an  action  enacted  by  s.  4. 

Query f  if  such  notice  can  be  made  by  one  writing  referring  to  another  writing. 

Where  a  workman,  on  the  day  he  had  been  injured,  made  a  verbal  report  of 
such  injury  to  his  employer's  inspector  who  took  down  the  details  in  writing  and 
sent  them  to  the  employer's  superintendent,  and  afterwards  the  workman's  soli- 
citor wrote  a  letter  to  the  employer,  stating  that  he  was  instructed  by  such  work- 
man to  apply  for  compensation  for  injuries  received  on  the  employer's  pre- 
mises, "  particulars  of  which  have  already  been  communicated  to  your  supenn- 
tendent " : — 

ffdd,  that  such  letter  did  not  refer  to  any  other  writing,  and  was  not  a  notice 
in  compliance  with'  the  Act. 

Action  in  the  Bow  County  Court,  which  was  brought  under 
the  Employer's  Liability  Act,  1880  (43  &  44  Vict  c.  42),  for 
damages  for  injuries  sustained  by  the  plaintiff  whilst '  acting 
under  the  orders  of  the  defendants'  foreman,  and  through  the 
alleged  negligence  of  such  foreman. 

The  defendants  relied  on  no  notice  of  such  injuries  haying 
bee^  given  to  them  pursuant  to  sects.  4  and  7  of  the  Employer's 
Liability  Act,  1880.  (1) 

(1)  By  s.  4,  of  43  &  H  Vict.  c.  42,  was  reasonable  excuse  for  such  want  of 

**  An  action  for  the  recovery  under  this  notice." 

Act  of  compensation  for  an  injury  shall  By  s.  7 :  '*  Notice  in  respect  of  an 
not  be  maintainable  unless  notice  that  injury  under  this  Act,  shall  give  the 
injury  Has  been  sustained,  is  given  name  and  address  of  the  person  in- 
within  six  weeks,  and  the  action  is  jured,  and  shall  state  in  ordinary  Ian- 
commenced  within  sixmonths  from  the  guage  the  cause  of  the  injury  and  the 
occurrence  of  the  accident  causing  the  date  at  which  it  was  sustained,  and 
in  jury,  or  in  case  of  death  witbin  twelve  shall  be  served  on  the  employer,  or 
months  from  the  time  of  death :  Pro-  if  there  is  more  than  one  employer 
vided  always  that  in  case  of  death  the  upon  one  of  such  employers.  The 
want  of  such  notice  shall  be  no  bar  to  notice  may  be  served  by  delivering  the 
the  maintenance  of  such  action  if  the  same  to  or  at  the  residence  or  place  of 
judge  shall  be  of  opinion  that  there  businebs  of  the  person  on  whom  it  is  to 
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The  acoidenty  which  occasioned  the  injuries  in  respect  of  which       1882 
the  action  was  brought,  occurred  on  the  31st  of  May,  1881|  and       kov 
on  the  same  day  a  verbal  report  of  it  was  made  by  the  plaintiff  to    MrtT^^AfT. 
the  defendants'  inspector,  Mr.  Ileed,  who  took  down  in  writing  the    ^^^«»  ^ 
details,  and  afterwards  on  the  same  Slst  of  May  sent  a  memo- 
randum of  them  to  Mr.  Campbell  the  superintendent  of  the 
defendants.    On  the  7th  of  June  following,  Mr.  Bradley,  who  was 
then  the  plaintiff's  solicitor,  wrote  to  the  secretary  of  the  defend- 

ants  the  following  letter : 

**  7  June,  1881. 
"Sir, 

"  I  am  instructed  by  George  Keen,  of  136^  Ehodeswell 

Boad,  Limehouse,  to  apply  to  you  for  compensation  for  injuries 

received  at  your  dock,  particulars  of  which  have  already  been 

communicated  to  your  superintendent.    I  shall  be  glad  to  hear 

from  you  on  the  subject. 

«  Yours  faithfully, 

(Signed)        "  Henry  Bradley." 

At  the  trial  it  was  contended  on  behalf  of  the  plaintiff,  that  the 
above  facts  and]  letter  shewed  a  sufficient  notice  in  compliance 
with  the  requisites  of  the  statute.  The  county  court  judge  held 
that  there  had  been  no  sufficient  notice,  and  nonsuited  the 
plaintiff. 

Application  for  a  rule  nisi  to  set  aside  the  nonsuit  and  for  a 
new  trial  was  refused  by  the  Queen's  Bench  Division,  but  with 
leave  to  appeal. 

The  plaintiff  appealed  accordingly. 

OnspSf  for  the  plainti£    The  notice  was  sufficient.    It  is  true 


be  seired.  The  notice  tnaj  also  be  gistered  .'*...  '<  A  notice  under  this 
served  by  poet,  by  a  registered  letter  section  shall  not  be  deemed  invalid  by 
addressed  to  the  person  on  whom  it  is  reason  of  any  defect  or  inaooaracy 
to  be  served  at  his  last  known  place  of  therein,  unless  the  judge  who  tries  the 
residence,  or  place  of  business ;  and  if  action  arising  from  the  injury  men- 
served  by  post,  shall  be  deemed  to  have  tioned  in  the  notice,  shall  be  of  opinion 
been  served  at  the  time  when  a  letter  that  the  defendant  in  the  action  is  pre- 
eontaining  the  same  would  be  delivered  judioed  in  his  defence  by  such  ddbct 
in  the  ordinary  course  of  post;  and  in  or  inaoouracy,  and  that  the  defect  or 
proving  the  service  of  such  notice  it  inaccuracy  was  for  the  purpose  of  mis- 
shall  be  sufficient  to  prove  that  the  leading." 
notice  was  properly  addressed  and  re- 
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1S82       that  it  lias  been  held  that  the  notice  mast  be  in  writing :  Moyle  v» 
Kebn       Jenkins  (l\  but  the  section  is  only  directory,  and  the  notice  i» 
MiLLWALL    ^^*  ^  b®  deemed  invalid  by  reason  of  any  defect  or  inaccuracy. 
l>ocK  Co.    Notice  is  therefore  suflacient  where,  as  here,  by  reference  to  what 
had  been  already  commanicated,  the  requirements  of  the  enact- 
ments as  to  the  cause  and  particulars  of  the  injury  have  been 
sabstantially  fulfilled. 

Lord  Colbbidge,  C.J.  I  am  of  the  opinion  that  the  rnl& 
applied  for  in  this  case  must  be  refosed.  This  is  the  first  time 
that  this  Court  has  had  to  put  an  interpretation  on  the  fourth 
section  of  the  Employer's  Liability  Act,  which  is  an  Act  that  haa 
considerably  extended  for  the  benefit  of  workmen  the  law  as  pre- 
viously existing,  and  has  given  tbem  a  remedy  against  their 
employers  for  injuries  sustained  while  in  their  employers'  service,, 
which  the  workmen  would  not  otherwise  have  had.  In  giving  sach 
remedy  the  statute  has,  however,  limited  its  operation  by  saying 
in  terms,  that  an  action  under  this  Act  ^*  shall  not  be  maintainable 
unless  notice  that  injary  has  been  sustained  is  given  within^six 
weeks  "  "  from  the  occurrence  of  the  accident  causing  the  injury ."^ 
What  then  is  the  notice  which  will  satisfy  that  enactment?  I 
agree  with  the  Court  in  Mayle  v.  Jenkins  (1),  that  if  the  question 
depended  on  the  fourth  section  alone,  much  might  be  said  in 
favour  of  a  verbal  notice  being  sufficient,  but  the  fourth  section 
does  not  stand  alone,  and  the  seventh  section  which  mast  be  read 
with  it  says  this.  [His  Lordship  here  read  the  7th  section.]  The 
words  there  are  apt  only  to  a  written  notice,  and  it  is  clear  I 
think  that  that  section  cannot  be  fairly  fulfilled,  except  by  the 
notice  being  in  writing.  It  has  been  argued  that  a  notice  to 
satisfy  this  enactment  can  be  made  by  a  reference  in  it  to  some 
other  document.  In  my  opinion  it  cannot.  If  the  letter  relied 
on  in  this  case  had  referred  to  some  written  document  in  which 
the  nature  and  particulars  of  the  injury  were  given  it  would  not,  I 
should  have  thought,  have  been  a  compliance  with  the  words  of 
this  enactment,  which  describe  the  notice  as  one  and  single^  con- 
taining in  it  the  incidents  which  the  statute  has  required  it  to 
contain  as  a  condition  precedent  to  maintaining   any  action. 

(1)  Ante,  p.  116. 
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Thw,  however,  is  only  my  own  opinion,  and  the  point  is  one  ^^2 

which  it  is  not  necessary  to  determine  in  the  present  case,  as  we  Kxen 

are  all  agreed  that  the  letter  of  the  plaintiff's  solicitor  which  is  millwau. 

here  relied  on  does  not  incorporate  with  it,  or  refer  to  any  written  ^^^^^  ^ 
document,  and  is  clearly  not  a  notice  in  compliance  with  the 
requisites  of  the  Act. 

Bbett,  L.J.  I  am  of  opinion  that  in  this  case  the  condition 
precedent  to  bringing  the  action  has  not  been  complied  with.  It 
seems  to  me  that  there  must  be  a  notice  in  writmg  of  the  injury 
sustained,  that  it  must  be  served  on  the  employer,  and  given 
within  six  weeks  from  the  occurrence  of  the  accident,  that  it  must 
be  a  notice  that  injury  has  been  sustained,  and  must  contain 
certain  particulars  such  as  the  cause  of  the  injury,  and  date  at 
which  it  was  sustained.  It  must  give  also  the  name  and  address 
of  the  person  injured,  but  it  need  not  be  signed  by  any  one. 
However  the  notice  under  this  Act  is  not  to  be  deemed  invalid  by 
reason  of  any  defect  or  inaccuracy  unless  the  Judge  who  tries  the 
action  is  of  opinion  that  the  defendant  is  prejudiced  by  it,  and 
that  the  defect  or  inaccuracy  was  for  the  purpose  of  misleading. 
It  seems,  therefore,  to  me  that  a  notice  might  be  available  even 
if  it  should  be  defective  in  any  of  the  matters  required  to  be 
stated,  as  for  instance,  if  it  did  not  in  terms  name  the  day  when 
the  injury  was  sustained,  but  shewed  it  by  reference,  so  also  if  it 
did  not  describe  the  cause  of  the  injury  with  suf&cient  particularity 
but  still  did  not  describe  it  so  as  to  mislead.  I  agree  that  as  a 
general  rule  the  notice  must  be  given  in  one  notice,  but  I  am  not 
prepared  to  say  that  it  would  be  fatal  if  it  were  contained  in  more 
than  one  notice.  Suppose  for  example  a  person  in  his  letter 
written  on  one  day  should  describe  fully  the  injury  he  had 
sustained,  but  should  leave  out  his  address,  and  he  should  the 
next  day  send  a  letter  stating  that  in  the  letter  I  wrote  yesterday  I 
omitted  to  give  you  my  address,  and  I  now  give  it  If  both  these 
letters  were  written  in  time,  and  both  served  on  the  employer,  I 
am  not  prepared  to  say  that  the  last  might  not  be  taken  to  incor- 
porate the  first,  and  therefore,  though  not  an  accurate  but  an 
informal  notice,  it  might  be  considered  a  notice  within  the  meaning 
of  the  statute.    If  in  the  present  case  the  letter  of  Mr.  Bradley 
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1882       bad  referred  to  a  written  report,  and  to  the  date  and  particulare 

^^  ^     there  given  of  theinjnry,  I  should  not  at  this  stage  have  said  that 

,,  *-         there  had  not  been  a  notice  wi  thin  the  Act,  but  should  have  desired 

XitlLLWALL 

Dock  Co.  a  rule  in  order  that  the  matter  might  be  more  fully  discussed. 
The  letter,  however,  only  refers  to  a  statement  in  words  supposed 
to  have  been  given  by  the  plaintiff  to  the  defendants'  inspector 
and  not  to  a  statement  in  writing,  and  is  therefore  not  a  notice 
within  the  Act  which  in  order  to  be  such  must  I  agree  contain  all 
the  circumstances  in  writing. 

HoLKEB,  L.J.  I  agree  with  my  Lord,  and  on  the  same 
grounds  which  he  has  given  that  there  was  no  sufficient  notice,  in 
this  case.  But  I  cannot  say  that  a  good  notice  might  not  be 
made  out  by  one  written  document  referring  to  another. 

•  Bide  refiued. 

,  Solicitors  for  plaintifif:  Noon  £  Clarke. 

w.  p. 


^roh  15.  [IN  THE  COURT  OF  APPEAL.] 


THE  QUEEN  ON  THE  PROSECUTION  OF  THE  EAST  HAM  LOCAL 
BOARD  V.  BARCLAY  and  Akotheb,  Justices  of  Essex* 

Local  Government  Acts—Public  ffealih  Act,lS76  (38  A  89  Via.  c.  65X».  211— 
Owner  rcUed  instead  <^  Occupier — Rate  in  respect  of  Tenements  whether 
occupied  or  unoccupied — Reduced  Estimate — Proportion  of  annual  Value, 

By  the  Public  Health  Act,  1875  (38  &  39  Vict  c.  55),  s.  211,  the  owner 
instead  of  the  occupier  may,  at  the  option  of  the  urban  authority,  be  rated  to 
general  district  rates,  provided  that  in  cases  where  the  owner  is  rated  instead  of 
the  occupier  he  shall  be  assessed  on  such  reduced  estimate  as  the  urban  authority 
deem  reasonable  of  the  net  annual  value,  not  being  less  than  two-thirds  nor  more 
than  four-fifths  of  the  net  annual  value ;  and  where  such  reduced  estimate  is  in 
respect  of  tenements  whether  occupied  or  unoccupied,  then  such  assessment  may 
be  made  on  one  half  of  the  amount  at  \vhich  such  tenements  would  be  liable  to 
be  rated  if  the  same  were  occupied,  aud  the  rate  were  levied  on  the  occupiers : — 

Eddy  aflSrming  the  decision  of  the  Quecn*8  Bench  Division,  that  a  discre- 
tionary power  is  given  to  the  urban  authority  by  that  enactment  to  rate  the 
owner  in  respect  of  premises  whether  occuined  or  unoccupied,  but  where  the 
owner  is  so  rated  the  assessment  must  only  be  upon  one  half  of  the  rateable 
value. 

Appeal  from  a  decision  of  the  Queen's  Bench  Division  refusing 
a  rule  for  a  mandamus,  commandiug  two  justices  of  Essex  to  is 
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a  distress  warrant  against  the  goods  of  Biohard  Weaver  to  levy        1882 
62. 15s^  the  arrears  of  a  general  district  rate  made  for  East  Ham,  tbm  Qvun 
Essex,  on  the  9th  of  November,  1880.  (1)  Babolay. 

It  appeared  that  the  East  Ham  Local  Board  which  is  an  urban 
authority  within  the  meaning  of  the  Public  Health  Act,  1875 
(88  &  89  Yict.  c.  55)  (2),  having  made  a  rate  for  general  district 
purposes  under  that  Act,  passed  a  resolution  that  the  owners  of 
property  let  upon  monthly  or  weekly  tenancies  should  be  rated 
instead  of  the 'occupiers ;  that  they  be  rated  whether  occupied  or 
unoccupied,  and  that  they  be  rated  at  two-thirds  of  their  rateable 
value.  On  the  9th  of  November,  1880,  a  rate  was  made  on 
Bichard  Weaver  in  pursuance  of  this  resolution,  by  which  he  was 
rated  in  respect  of  twenty-seven  cottages  of  which  he  was  owner 
at  two-thirds  of  their  rateable  value.  Twenty  of  these  cottages 
were  unoccupied.  The  justices  beiug  of  opinion  that  s.  211  of  the 
Public  Health  Act,  1875,  did  not  enable  the  local  board  to  assess 
at  two-thirds  of  their  annual  rateable  value  tenements  in  respect 
of  which  the  owner  was  rated  whether  occupied  or  not,  refused  to 
order  a  distress  warrant  to  issue  in  respect  of  arrears  of  the  rate 
so  made  on  Bichard  Weaver.  A  rule  nisi  for  a  mandamus  to  the 
justices  to  issue  such  warrant  having  been  obtained  was  after- 
wards discharged  by  the  Queen's  Bench  Division. 

The  prosecutors  appealed. 

DAy>  Q»C.y  and  Tindal  Atkinson,  for  the  appellants.  The  211th 
section  of  the  Public  Health  Act,  1875,  has  drawn  a  clear  dis- 

(1)  Ante,  p.  306.  the  owner  is  rated  instead  o£  the  occn- 

(2)  By  the  Public  Health  Act,  1875  pier,  he  shall  be  assesfted  on  such 
(38  &  39  Yict.  c  55),  s.  211,  sub-s.  1,  reduced  estimate  as  the  urban  autho- 
general  district  rates  are  to  be  made  rity  deem  reasonable  of  the  net  annual 
and  levied  on  the  occupiers  subject  to  value,  not  being  less  than  two-tliirda 
the  following  ei^ceptions :  "  the  owner  nor  more  than  four-fifths  of  the  net 
instead  of  the  occupier,  may  at  the  annual  value ;  and  where,  such  reduced 
option  of  the  urban  authority,  bo  rated  estimate  is  in  respect  of  tenements 
in  cases  where  the  rateable  value  of  whether  occupied  or  unoocapied,  then 
any  premises  liable  toasses^moot  under  such  assessmeni  mi|y  be  made  on  one- 
this  Act  does  not  exceed  the  sum  of  half  of  the  amount  at  which  such 
101, ;  or  where  any  picmises  so  liable  tenements  would  be  liable  to  be  rated 
are  let  to  weekly  or  monthly  tenantsi ;  if  the  same  were  occupied,  and  the  rate 
'  •  •  .  Provided  t^at  ia  cases  where  were  lev  ltd  ou  the  occupiers.*' 
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tinction  between  what  is  imperative  and  what  discretionary  in  the 
ThkQuxkn  power  of  the  urban  anthoritj  under  that  enactment.  It  says  that 
Babclat  *^  ^^®  owner  instead  of  the  occupier  matfy  at  the  option  of  the 
urban  authority,  be  rated  *'  in  certain  cases  there  specified,  and 
afterwards  it  goes  on  to  provide  that  in  cases  where  the  owner  is 
rated  instead  of  the  occupier  he  shaU  be  assessed  on  such  reduced 
estimate  as  the  urban  authority  deem  reasonable,  not  being  less 
than  two-thirds  nor  more  than  four-fifths  of  the  annual  value,  and 
then  it  goes  on  to  say  ^'and  where  such  reduced  estimate  is  in 
respect  of  tenements,  whether  occupied  or  unoccupied,  then  such 
assessment  may  be  made  on  one- half "  the  value.  The  Queen's 
Bench  Division  have  decided  that  the  word  '^  may "  in  that  last 
part  must  be  read  as  ^^must"  That  is  a  wrong  construction. 
The  intention  of  the  legislature  is,  in  the  case  of  rating  the 
owner  in  respect  of  unoccupied  premises,  to  substitute  one-half  for 
two-thirds  of  the  value  given  in  the  previous  part  as  one  of  the 
limits  at  which  the  owner  is  to  be  assessed,  so  that  in  the  case  of 
unoccupied  premises,  there  is  a  discretionary  power  in  the  urban 
authority  to  make  the  assessment  on  the  owner  as  low  as  one-half, 
as  well  as  high  as  four-fifths  of  the  value.  They  may  make  it  aa 
low  as  one-half,  but  they  are  not  compelled  to  do  so.  The  Poor 
Bate  Assessment  and  Collection  Act,  1869  (32  &  33  Vict.  c.  41), 
s.  4,  which  enables  the  owner  to  be  rated  whether  the  premises 
be  occupied  or  not,  gives  power  to  the  overseers  to  allow  the 
owner  in  such  case  a  deduction  not  exceeding  30  per  cent.,  but 
the  legislature  has  never  gone  so  far  as  to  compulsorily  reduce  it 
to  one-half. 
No  one  appeared  for  the  respondents. 

LoBD  CoLEBiDGB,  G.  J.  I  am  of  opinion  that  the  judgment  of 
the  Queen's  Bench  Division  is  correct,  and  I  think  that  the  Poor- 
rate  Assessment  and  Collection  Act,  1869  (32  ft  33  Vict  c  41),  to 
which  Mr.  Atkinson  has  referred,  supports  such  decision. 

The  211th  section  of  the  Public  Health  Act^  1875,  gives  a 
general  power  to  the  urban  authority  at  its  option  to  rate  the 
owner  instead  of  the  occupier.  It  follows  that  that  applies  only 
to  the  case  where  there  is  an  occupier,  and  in  that  case  where  the 
owner  is  rated  he  is  to  be  assessed  on  such  reduced  estimate  as  the 
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urban  authority  deem  reasGnaUe,  not  beiDg  less  than  two-thirds  18S2 
nor  more  than  four-fifths  of  the  annual  value.  The  section  then  thb  Quxbn 
goes  on  to  deal  with  what  is  a  very  common  case  with  reference  babolat. 
to  the  collection  of  rates  in  respect  of  small  tenements,  which 
may  from  time  to  time  be  occupied  or  unoccupied  as  may  happen 
where  the  lettings  are  for  short  periods,  and  which  are  so 
inconyenient  for  rating  purposes  that  if  there  were  no  power  to 
jate  the  owner  the  general  district  would  often  suffer.  This  is 
met  by  the  power  under  which  the  owner  may  be  rated  irre* 
Bpectively  of  the  occupier,  whether  the  tenements  are  occupied 
or  unoccupied,  but  then  inasmuch  as  he  may  be  constantly 
paying  the  rate  in  respect  of  tenements  from  which  he  is 
receiving  no  rent  he  s&oS  be  rated  only  on  an  assessment  on 
one  half  the  rateable  value.  As  the  urban  authority  will  in  that 
case  be  getting  the  rate  regularly,  whilst  the  owner  may  be 
getting  his  rent  irregularly,  it  seems  to  me  to  be  extremely  just 
that  the  rating  should  be  on  such  a  reduced  estimate,  if  the 
words  of  the  enactment  will  allow  such  construction,  and  in 
my  opinion  they  will.  The  enactment  is  to  be  read,  I  think, 
as  enacting  that  in  respect  of  tenements,  whether  occupied  or 
unoccupied,  the  reduced  estimate  matf  be  made,  but  then  on  one 
half  of  the  amount  at  which  such  tenements  would  be  rated  if 
the  rate  were  levied  on  the  occupier.  That  makes  the  section 
intelligible  and  just,  and  I  think  such  construction  is  aided  by 
8.  4  of  the  earlier  Act,  32  &  33  Vict  c.  41,  in  which  the  same 
distinction  is  preserved,  though  the  amount  is  different  There, 
where  the  owner  is  rated  instead  of  the  occupier,  he  may  be 
allqwed  a  reduction  of  152.  per  cent.,  and  where  he  is  willing  to 
be  rated,  whether  the  premises  are  occupied  or  not,  he  may  be 
allowed  a  reduction  of  30Z.  per  cent. 

Bbbtt,  L. J.  I  think  that  both  the  reason  of  the  thing  and 
the  expression  of  the  enactment  support  the  decision  of  the  Divi- 
sional Court.  What  has  been  done  here  by  the  urban  authority 
in  rating  the  owner  has  been  done  altogether  without  his  consent. 
I  think  it  is  dear  that  the  earlier  part  of  the  211th  section  applies 
to  the  case  where  there  is  both  an  owner  and  an  occupier.  Now 
whether  the  owner  shall  or  not  be  rated  instead  of  the  occupier  is 
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1882  discretionary  and  not  imperative,  and  in  describing  the  power 
Thb  Qbems  given  to  the  urban  authority  to  rate  the  owner  instead  of  the 
Babcijiy.  ^>^Dpier,  the  word  "  may"  is  used.  Bat  when  the  urban  autho- 
rity has  exercised  that  discretion,  the  limitation  at  which  the 
owner  may  be  rated  is  imperative,  and  he  is  only  to  be  rated 
within  the  limits  of  two-thirds  and  four-fifths  of  the  annual 
yalue,  and  therefore  the  word  **  shall "  is  used.  Now  if  the 
power  of  rating  the  owner  was  confined  to  the  first  part  of  sub-s.  1 
of  s.  211,  where  the  owner  may  be  rated  instead  of  the  occupier, 
it  is  clear  that  the  owner  could  never  be  rated*  where  there  was 
no  occupier.  But  in  the  latter  part  of  that  sub-section  the  legis- 
lature was  desirous  of  giving  the  urban  authority  power  to  rate 
the  owner  in  respect  of  unoccupied  tenements,  and  accordingly 
that  part  of  the  sub-section  provides  that  the  urban  authority 
may  rate  the  owner  of  tenements  whether  occupied  or  unoccupied. 
A  discretionary  power  to  do  so  is  given,  and  if  the  legislature  had 
repeated  the  form  used  in  the  former  part  of  that  enactment  it 
wonld  have  said  that  the  owner  of  tenements,  whether  occupied  or 
unoccupied,  may,  at  the  option  of  the  urban  authority,  be  rated, 
but  instead  of  doing  this,  it  has  for  shortness,  left  only  the  word 
"  may."  Then,  if  in  the  exercise  of  its  discretion,  the  urban  autho- 
rity resolve  to  rate  the  owner  in  respect  of  tenements,  whether 
occupied  or  unoccupied,  what  is  the  limitation  at  which  the 
assessment  is  to  be  made  ?  It  would  have  been  as  well  if  the 
legislature  had  used  the  same  form  as  it  has  used  with  regard  to 
rating  the  owner  instead  of  the  occnpier,  but  it  has  not  done  so. 
It  has  only  said  that  then  such  assessment  may  be  made;  on 
what?  on  one  half  of  the  amount  of  the  rateable  value.  It 
would  have  been  better  if  following  the  former  form  it  had  said 
that  such  owner  shaU  then  be  assessed  at  one  half,  bnt  it  equally 
means,  I  think,  that  the  limitation  at  which  the  assessment  is  to 
be  made  is  as  imperative  as  in  the  former  case  where  the  owner 
is  rated  instead  of  the  occupier,  only  instead  of  the  limitation 
being  between  two  limits  there  is  only  one  limits  namely,  one 
half  of  the  rateable  value.  So  that  although  therefore  an  option 
is  given  to  the  urban  authority,  whether  the  owner  is  to  be  rated 
in  respect  of  tenements  occupied  or  unoccupied,  no  discretion  is 
given  as  to  assessing  him  in  that  case  on  any  estimate  between 
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one  half  and  any  other  portion  of  the  yalne,  but  it  must  only       1882 
be  on  one  half  of  the  rateable  value. 


HoLKEB,  L. J.  In  cases  in  which  the  owner  is  to  be  rated  in 
respect  of  tenements  which  are  nnoccupied  it  wonld  be  unreason- 
able if  there  were  a  power  to  rate  him  on  as  high  a  value  as  when 
he  is  rated  instead  of  the  occupier.  When  the  tenements  are 
occupied,  the  assessment  at  which  the  owner  mny  be  rated  rony 
reach  as  high  as  four-fifths  of  the  value,  but  it  would  not  be 
reasonable  that  it  should  be  at  the  same  amount  where  the 
tenements  are  unoccupied,  and  I  think  that  the  intention  of 
the  legislature  was  that  where  the  owner  is  rated  in  respect  of 
unoccupied  tenements  the  assessment  shall  be  only  on  one  half 

of  the  value. 

Appeal  dismissed. 

Solicitors  for  prosecutors :  WUson  d  Son. 

W.  P. 


|_TbB  Q0EEN 
V. 

Babglat. 


SOOTT  V.  SAMPSON. 

Defamation — Jtutification — Evidence  of  PlmnUff*e  general  had  Character-^ 
Humours  of  Flainiiff  having  committed  Offences  charged  in  LibeH-^Mitiga- 
Hon  of  Damages — Facts  not  stated  in  Pleadings — Order  XIX.^  r.  4. 

Action  for  a  libel  alleging  that  the  plaintiff^  a  theatrical  critic,  had  endeavoured 
to  extort  money  by  threatening  to  publish  defamatory  matter  concerning  a  deceased 
actress. 

Defence— that  the  allegation  was  true  in  substance  and  fact  :-7- 

Hddy  by  Mathew,  and  Cave,  JJ.,  that  evidence  of  rumours  before  the  publi- 
cation of  the  libel  that  the  plaintiff  had  committed  the  offences  charged  in  it,  and 
evidence  of  particular  facts  and  circumstances  tending  to  shew  the  misconduct  of 
the  plflintifif  as  a  theatrical  critic  could  not  be  admitted  in  reduction  of  damages. 

Eeld^  further,  that  assuming  such  evidence  to  be  material  it  was  rightly  rejected, 
for  the  particular  facts  and  circumstances  were  not  stated  or  referred  to  in  the 
pleadings  as  required  by  Order  XIX.,  r.  4. 

Statement  of  Claim.  That  plaintiff  was  a  dramatic  critic 
engaged  in  that  capacity  in  connection  with  '^  The  Daily  Telegraph  " 
newspaperi  and  the  proprietor  of  a  monthly  magazine  called  **  The 
Theatre;**  that  defendant  was  the  proprietor  and  publisher  of  a 
weekly  paper  called  **  The  Beferee,*'  That  defendant  published  of 
the  plaintiff  in  his  occupation  of  a  journalist  and  dramatic  critic 


March  i 
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1882  in  ^  The  Beferee  "  the  words  following — (settiog  out  an  article  ex- 
Qofyj^  tracted  from  the  paper),  meaning  that  the  plaintiff  bad  obtained 
from  Admiral  Carr  Glyn  500^.  nnder  a  threat  of  publishing  facts 
injurious  to  the  memory  of  Miss  Neilson  (an  actress),  and 
systematically  abused  his  position  as  a  dramatic  critic  and  a 
journalist  for  the  purpose  of  extorting  money. 

The  fourth  paragraph  of  the  statement  of  defence  stated  that 
the  allegations  in  the  article  were  true  in  substance  and  in  fact. 

Beply  joining  issue. 

The  action  was  tried  in  November,  1881,  at  Westminster  before 
Lord  Coleridge,  G.J.,  and  a  special  jury,  when  the  plaintiff's 
counsel  called  witnesses  to  refute  the  charge  contained  in  the 
libel.  These  witnesses  were  cross-examined  by  the  defendant, 
and  in  the  course  of  the  cross-examination  questions  were  put 
with  the  object  of  shewing  that,  apart  from  the  particular  libd, 
the  plaintiff's  magazine  was  conducted  in  a  discreditable  manner. 
It  further  appeared  that  before  the  trial  a  large  number  of 
interrogatories  had  been  administered  by  the  defendant  to  the 
plaintiff  with  the  same  object.  The  plaintiff's  case  having  been 
closed  without  calling  the  plaintiff,  he  was  called  by  the  defen- 
dant's counsel  and  questioned  at  great  length  with  regard  to  his 
general  conduct  of  the  magazine.  Questions  were  put  to  him 
and  to  witnesses  afterwards  called  by  the  defendant  which  were 
disallowed  by  the  learned  judge.  These  questions  are  set  out  in 
the  judgment  of  Cave,  J.  The  jury  ultimately  found  a  verdict 
for  the  plaintiff,  damages  1500Z. 

A  rule  having  been  obtained  calling  on  the  plaintiff  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial 
had,  on  the  ground  that  the  learned  judge  at  the  trial  improperly 
refused  to  receive  evidence  relating  to  the  character  of  the 
plaintiff,  and  also  evidence  to  shew  that  rumours  existed  prior  to 
the  publication  of  the  libel,  to  the  same  effect  as  the  matters 
complained  of, 

Feb.  28;  March  1.  0.  RumU,  Q.C.  (F.  0.  Ortmp,  with  hiro), 
shewed  cause. 

WiUis,  Q.0.,  and  Moloney  (MaccloneU,  with  them),  in  support  of 
the  rule. 
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The  nature  of  the  arguments  upon  the  rule  and  the  cases  cited        1882 
will  be  found  in  the  judgment  of  Cave,  J.  Sooir 

The  counsel  for  the  defendant  also  referred  (with  reference     sximox. 
to  the  admissibility  of  eyidence  of  general  bad  character,  in 
reduction  of  the  damages   for  libel),  to  Townehend  on  Libel, 
Srd  ed.  (New  York),  s.  406 ,  p.  677. 

Cur»  adv.  vuU. 

March  20.  The  following  judgments  were  delivered : — 

Mathew,  J.  l^his  was  an  action  brought  for  publishing  in 
a  paper  called ''  The  Beferee  "  a  libel  imputing  to  the  plaintiff  that 
by  threatening  to  publish  in  a  journal  called  *^  The  Theatre  "  de- 
famatory statements  with  reference  to  a  deceased  actress,  he  had 
extorted  a  sum  of  500/.  from  Admiral  Glyn. 

The  case  was  tried  before  the  Lord  Chief  Justice  and  a  special 
jury,  when  the  defence  set  up  was  that  the  alleged  libel  was  true. 
The  jury  returned  a  yerdict  for  the  plaintiff,  damages  1500/. 

A  rule  was  afterwards  obtained  by  Mr.  Willis  to  set  the  verdict 
aside,  on  the  ground  that  the  Chief  Justice  had  refused  to  admit 
evidence  of  rumours,  before  the  publication  of  the  libel,  that  the 
plaintiff  had  been  guilty  of  the  misconduct  imputed  to  him,  and 
also  had  declined  to  permit  the  defendant  to  give  evidence  of 
previous  acts  of  the  plaintiff,  which  were  said  to  have  been  of  a 
discreditable  character. 

It  was  urged  for  the  defendant  upon  the  argument  of  the  rule 
that,  even  upon  the  assumption  that  the  libel  in  question  was  false 
and  malicious,  it  was  open  to  the  defendant  to  attack  the  character 
of  the  plaintiff  with  a  view  to  reducing  the  damages.  This  it  was 
said  might  be  accomplished  either  by  calling  witnesses  to  shew 
that  before  the  libel  was  published  they  had  been  told  that  the 
plaintiff  was  guilty  of  the  misconduct  charged  against  him,  or  by 
giving  evidence  of  any  acts  of  the  plaintiff  in  the  course  of  his 
life  from  which  the  jury  might  infer  that  he  was  not  a  person 
of  good  conduct  or  reputation,  and  therefore  ought  not  to  be 
compensated  in  damages  as  if  he  were. 

The  learned  counsel  for  the  defendant  did  not  insist  upon  the 
right  to  disparage  the  character  of  the  plaintiff  in  reduction  of 
damages  as  one  peculiar  to  publishers  of  newspapers,  but  he 
You  Via  2  L  2 
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1882  claimed  it  on  behalf  of  all  persons  who  were  shewn  to  the  satis- 
gcoTT  faction  of  a  jury  to  have  published  what  was  defamatory^  and  who 
had  failed  in  the  attempt  to  prove  a  justification. 

It  was  treated  as  a  matter  too  clear  for  argument  that  evidence 
of  such  rumours  about  a  plaintiff's  conduct  ought  to  influence  the 
minds  of  a  jury  in  reduction  of  the  damages,  even  though  the 
rumours  were  admitted  to  be  false,  and  it  was  insisted  that  the 
defendant  might  give  the  evidence  in  the  course  of  the  case, 
although  the  effect  would  be  to  make  it  extremely  difficult  for  a 
jury  to  discriminate  between  evidence ^  which  might  appear  to  be, 
but  which  was  not  legitimate  i»roof  of  the  truth  of  the^libel,  and 
that  which  was  offered  merely  in  reduction  of  damages. 

Now,  if  rumours  of  the  truth  of  the  libel  might  be  proved 
in  reduction  of  damages,  it  would  seem  to  follow  that  rumours 
of  any  other  misconduct  on  the  part  of  the  plaintiff  ought  also  to 
be  admitted. 

In  each  case  the  jury  might  infer  that  the  plaintiff  was  not 
a  person  of  good  character,  and  the  evidence  would  therefore 
become  relevant  in  mitigation  of  damages ;  but  this  extreme  view 
of  the  defendant's  right  was  not  insisted  upon  by  Mr.  Willis. 

The  contention  that  for  a  similar  purpose  any  previous  mis- 
conduct of  the  plaintiff  might  be  proved  was  referred  to  the  same 
supposed  rule  of  law. 

It  was  pointed  out  on  behalf  of  the  plaintiff  that  if  the  defendant 
were  right  a  plaintiff  in  an  action  for  libel  would  be  placed  in  a 
position  of  great  difficulty,  for  lie  might  not  be  prepared  to  meet 
charges  of  which  he  would  have  had  no  notice,  and  an  unscropulous 
or  vindictive  defendant  might  thus  make  use  of  the  action  brought 
to  clear  the  plaintiff's  character  to  heap  calumnies  upon  him  as 
unfounded  as  the  original  libel.  The  result  would  be  that  a  court 
of  law  would  be  less  dreaded  by  the  worst  libellers  than  by  their 
victims,  for  few  men  would  face  a  trial  at  the  risk  of  having  to 
encounter  charges  which  the  malicious  ingenuity  of  the  defendant 
might  render  it  almost  impossible  to  meet.  Thus  a  man  of  the 
highest  reputation  in  his  own  country,  who  had  been  cruelly 
libelled,  might  be  charged  with  having  done  something  many 
years  before,  and  in  another  country,  while  it  would  be  practically 
out  of  his  power  to  disprove  the  charge  by  any  other  evidence 
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than  his  own  teBtimony,  and  this  the  jaiy  might  be  asked  to 
diBbelieve.  Soott" 

It  was  not  disputed  by  the  counsel  for  the  defendant^  when  q^j^^ 
pressed  with  these  oonsiderationSy  that  where  such  evidence  was 
offered  on  behalf  of  the  defendant,  it  might  be  reasonable  to  permit 
the  plaintiff  to  call  witnesses  to  contradict  the  witnesses  for  the 
defendant,  and  if  the  plaintiff  were  not  able  to  do  so  at  once  it  was 
pointed  out  that  the  C!ourt  possesses  a  power  to  adjourn  any  trial 
in  order  that  further  evidence  may  be  obtained,  and  that  this 
power  would  doubtless,  in  a  proper  case,  be  exercised  in  the 
plaintiff's  favour. 

When  it  was  pointed  out  for  the  plaintiff  that  such  a  course 
must  inflict  grievous  hardship,  the  counsel  for  the  defendant 
insisted  that  considerations  of  hardship  were  not  admissible  in 
discufising  the  question^  because,  as  he  maintained,  the  law  upon 
the  subject  was  settled,  and  must  continue  to  be  enforced. 

In  support  of  his  contention  Mr.  Willis  mainly  relied  on  the 
ease  of  Leicester  v.  WaUer  (1),  a  decision  which,  he  asserted,  was 
recognised  by  writers  of  authority  on  the  subject  of  defamation,  to 
several  of  whose  works  he  referred. 

I  have  had  the  advantage  of  seeing  the  judgment  which  my 
Brother  Cave  is  about  to  deliver,  and  I  agree  with  him  in  the 
condasions  at  which  he  has  arrived  after  a  careful  examination  of 
the  cases.  I  think  that  imder  our  old  system  of  pleading  the  more 
weighty  authority  was  in  favour  of  the  admissibility  of  general 
evidence  of  bad  character,  even  though  no  notice  were  given  to 
the  plaintiff  of  the  intention  to  raise  any  such  issue.  I  do  not 
think  that  evidence  of  rumours  that  the  plaintiff  had  done  what 
was  charged  against  him  in  the  libel,  or  of  particular  acts  of  mis- 
conduct, would  have  been  admissible.  Bat  I  rest  my  judgment  in 
this  case  upon  the  consideration  that  the  authorities  relied  upon 
by  Mr.  Willis  have  no  application  to  the  pleadings  which  have 
been  prescribed  by  the  Judicature  Acts. 

Under  our  new  procedure  a  statement  of  the  material  facts  upon 
which  the  defendant  intended  to  rely  ought  to  have  appeared  in 
bis  pleadings.    But  there  had  been  no  notice  upon  the  statement 

(1)  2  Camp.  261. 
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18S2  of  defence  in  this  case  that  evidence  would  be  offered  at  the  trial 
SooTT  of  the  matters  with  respect  to  which  the  ruling  of  the  Lord  Chief 
SAimoN  J^tice  is  complained  of,  and  on  this  ground  I  am  of  opinion  that 
the  evidence  was  properly  rejected. 

A  further  ground  upon  which  the  rule  was  opposed  by  Mr. 
Bussell  was  this,  that  under  Order  XXXIX.,  rule  8,  even  upon 
the  assumption  that  the  evidence  should  have  been  admitted, 
a  new  trial  ought  not  to  be  granted  unless  the  defendant  could 
shew  that  some  substantial  wrong  had  been  done  him. 

The  particular  acts  of  misconduct  which  were  sought  to  be 
proved  at  the  trial,  and  with  reference  to  which  the  evidence  was 
rejected,  arose  out  of  the  plaintiff's  relations  to  two  newspapers, 
«*  The  DaUy  Telegraph*'  and  «  The  Hornet:' 

It  was  asserted  that  the  plaintiff  had  published  in  **  The  DctUy 
TeUffraph:'  in  the  year  1878,  a  hostile  criticism  on  an  actor  with 
whom  it  was  alleged  he  had  quarrelled.  The  only  information 
before  this  Court  with  respect  to  the  article  was  the  statement  of 
counsel  that  he  had  read  it  and  that  it  was  severe. 

I  cannot  say  upon  this  information  that  any  substantial  wrong 
was  done  the  defendant  within  the  meaning  of  Order  XXXIX., 
rule  3,  by  the  rejection  of  thb  evidence. 

With  respect  to ''The  Hornet;'  it  was  said  that  the  plaintiff  had 
instituted  in  1873  a  prosecution  against  that  paper  from  which  he 
had  withdrawn  under  discreditable  circumstances.  But  this  evi- 
dence was  withdrawn  by  Mr.  Willis  at  the  trial,  and  I  understood 
it  to  have  been  admitted  in  the  course  of  the  argument  that 
there  was  no  such  rejection  of  the  evidence  by  the  Lord  Chief 
Justice  as  amounted  to  a  mis-direction. 

With  respect  to  the  rumours  which  the  defendant  was  pre- 
vented from  giving  in  evidence,  I  may  add  that  I  am  not  satisfied 
that  any  substantial  wrong  has  been  thereby  done  the  defendant, 
for  the  defendant  was  not  prepared  to  shew  that  the  rumours 
were  believed. 

The  heavy  damages  would  seem  to  be  due  to  the  Tindictive 
spirit  in  which  the  action  was  defended.  For  this  the  jury  appear 
to  have  thought  that  the  defendant  deserved  to  be  punished  in  an 
exemplary  manner.  I  see  no  reason  to  think  that  the  rejected 
evidence  would  have  had  any  effect  in  inducing  the  jury  to  take  a 
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more  indalgent  view   of  the  defendant's  conduct  towards  the        1882 
plaintiff.  ~   6oott~~" 

The  rule  must  be  discharged.  Samwok 

Cays,  J.  In  this  case  the  defendant  claims  a  new  trial  on  the 
ground  that  the  Lord  Chief  Justice  misdirected  the  jury  in 
rejecting  1,  evidence  of  the  plaintiff's  general  bad  character; 
2,  evidence  that  rumours  to  the  same  effect  as  the  libel  com« 
plained  of  were  in  general  circulation  before  the  publication  of 
the  libeL 

The  action  was  for  a  libel  published  by  the  defendant  of  the 
plaintiff,  alleging  that  the  latter  had  extorted  a  sum  of  500/. 
from  Admiral  Carr  Glyn,  by  threatening  to  publish  deramatory 
matter  of  Miss  Neilson,  an  actress,  then  lately  dead. 

The  questions  which  were  rejected  consisted  in  part  of  questions 
put  to  the  plaintiff  who  was  called  by  the  defendant  as  his 
own  witne88|  and  in  part  of  questions  put  to  other  witnesses  called 
by  the  defendant.  The  questions  put  to  the  plaintiff  were 
directed  to  prove :  1.  That  being  engaged  as  a  theatrical  critic 
on  ^  The  Daily  Tdegrajh^'  he  had,  after  a  quarrel  with  Mr.  Yezin, 
the  actor,  written  for '^  The  Daily  Telegraph^  a  fedse  and  dishonest 
criticism  of  Mr.  Yezin's  acting,  for  the  purpose  of  gratifying 
Us  spite  against  that  gentleman.  2.  That  he  had  apologised 
to  other  people  for  libels  he  had  published  of  them ;  and  8.  That 
he  had  taken  proceedings  for  libel  against  a  paper  called  ''  The 
Bomet"  and  in  the  course  of  those  proceedings  had  made  state- 
ments  on  oath  diametrically  opposed  to  those  he  had  made  in  the 
witness-box  on  the  then  proceeding  trial. 

The  questions  put  to  the  other  witnesses  were,  1.  Questions  put 
to  Mr.  Martin,  Chief  Olerk  at  the  Guildhall  Police  Court,  directed 
to  prove  what  had  been  sworn  by  the  plaintiff  in  the  course  of  his 
proceedings  against ''  The  Hornet^  and  2,  a  question  put  to  Mr. 
Ledger,  as  to  whether  he  had  anywhere  heard  from  any  one  before 
the  publication  of  the  libel  in  question  a  statement  about  the 
plaintiff  to  the  same  effect  as  the  libel. 

As  to  the  questions  put  to  the  plaintiff  himself,  the  case  is 
a  little  complicated  from  the  adoption  by  the  defendant  of  the 
very  unusual  course  of  calling  the  plaintiff  as  his  own  witness. 
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The  consequence  of  this  was  that  the  questions  could  not  as  was 
gooTT  admitted,  be  justified  as  going  to  the  plaintiff's  credit,  since  the 
Saidsov  defendant  by  electing  to  call  him  as  his  own  witness  had  disabled 
himself  from  impeaching  his  credit.  The  rule  was  moved  and 
obtained  on  the  ground  that  the  evidence  was  admissible  in  miti- 
gation of  damages,  but  on  the  argument  it  was  also  contended 
that  the  evidence  was  admissible  under  the  plea  of  justification. 

The  authorities  on  the  subject  consist  principally  of  decisions  at 
Nisi  Prius,  some  of'  which  are  contained  in  Nisi  Prius  reports, 
while  others  are  to  be  found  only  in  the  shape  of  short  extracts  in 
text^books,  in  which  last  cases  the  principle  underlying  the 
admission  of  the  evidence  is  not  always  easy  to  discover.  These 
decisions  relate  to  the  admissibility,  1,  of  evidence  of  reputation ; 
2,  evidence  of  rumours  of  and  suspicions  to  the  same  efiect  as  the 
defamatory  matter  complained  of,  and,  3,  evidence  of  particular 
facts  tending  to  shew  the  character  and  disposition  of  the  plain- 
tiff*.  The  case  most  often  cited  is  that  of  Leicester  v.  Walter  (1) 
decided  in  1809,  which  was  an  action  for  a  libel  in  a  newspaper 
alleging  that  the  plaintiff  had  been  guilty  of  unnatural  practices. 
Sir  James  Mansfield  allowed  the  defendant  to  call  witnesses  to 
prove  in  mitigation  of  damages,  that  before  the  publication  of  the 
libel  there  was  a  general  suspicion  of  the  plaintiff's  character  and 
habits ;  that  it  was  generally  rumoured  that  such  a  charge  had 
been  brought  against  him ;  and  that  his  relations  and  former 
acquaintances  had  on  this  ground  ceased  to  visit  him.  The 
learned  judge  in  summing  up  told  the  jury  that  they  would  have 
to  consider  in  assessing  the  damages  whether  the  reports  which 
had  been  proved  were  sufficient  to  shew  that  he  could  receive 
little  injury,  and  that  in  this  point  of  view  it  did  not  matter 
whether  the  reports  were  well  or  ill  founded,  provided  they  got 
into  many  men's  mouths. 

Sir  James  Mansfield  in  that  case  expressed  his  own  dissatisfao* 
tion  with  the  arguments  adduced  in  support  of  the  admissibility 
of  the  evidence,  but  yielded  to  three  cases  which  were  cited 
to  him ;  one  was  Knobdl  v.  Fuller  (2),  where  Eyre,  C. J.,  held 
that  the  defendant  may  on  the  general  issue  prove  in  mitigation 
of  damages  such  facts  and  circumstances  as  shew  a  ground  of 
(1)  2  Camp.  251.  (2)  Peake  Add.  Gas.  139. 
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snspioion  not  amounting  to  actual  proof  of  the  plaintiff's  guilt*        1882 
The  second  was  Earner  v.  Merle  (1)  when  Lord  EIlenborough|       goorr 
in  an  action  for  words  of  insolvency,  permitted  the  defendant  ^  ^jj^jg 
to  prove  that  at  the  time  there  were  rumours  in  circulation  that 
the  plaintiffs'  acceptances  were  dishonoured.    The  third  was  an 
anonymous  case,  in  which  Le  Blanc,  J.,  was  stated  to  have  re- 
ceived evidence  under  the  general  issue  that  the  plaintiff  ^had 
been  guilty  of   attempts  to  commit  the  crime  of  which  the 
defendant  had  imputed  to  him. 

I.  In  Earner  v.  Merle  (1)  the  evidence  admitted  fell  under  the 
second  of  the  above  heads,  while  in  EnoheU  v.  Fuller  (2)  and  the 
anonymous  case,  the  evidence  was  admitted  on  the  principle  that 
facts  not^  amounting  to  a  complete  jastification  might  under 
the  plea  of  not  guilty  be  proved  in  mitigation  of  damages  as  in 
some  way  excusing  the  defendant.  This  principle  has  long  been 
exploded,  as  it  is  obvious  that  it  was  impossible  in  practice  to 
draw  the  line  between  facts  amounting  to  suspicion  only  and  fSftcts 
amounting  to  a  justification. 

In  Leieeeter  v.  Walter  (3)  there  seems  to  have  been  some  con- 
fusion between  evidence  of  general  reputation  and  evidence  of 
rumours  and  suspicions,  which  may  account  for  Sir  James  Mans- 
field's doubts  as  to  the  admissibility  of  the  evidence. 

In  Eirkman  v.  Oxley  (4),  the  date  of  which  I  have  not  been 
able  to  ascertain  precisely.  Heath,  J.,  in  an  action  for  slander, 
allowed  the  defendant  to  go  into  evidence  of  the  plaintiff's  bad 
character  in  mitigation  of  damages.  Here  the  evidence  admitted 
would  seem  to  fall  under  the  first  head. 

In  Wittiame  v.  OaUender  (5),  decided  in  1810,  Lord  Ellen- 
borough  held  that  in  libel  the  defendant  might  give  in  evidence 
somewhat  of  the  real  character  of  the  plaintiff,  and  shew  that 
it  was  not  unblemished  and  entire ;  and  in  this  case  again  the 
evidence  appears  to  range  itself  under  the  first  head. 

In y.  Moor  (6),  decided  in  181S,  the  question  came 

before  a  court  in  banc,  consisting  of  Lord  Ellenborongh,  C  J.,  and 

(1)  Not  reported.  (4)  Phil,  on  Ev.  189;  2  Stark,  on 

f  2)  Peake  Add.  Cas.  139.  Ev.  306,  n.  (k). 

(3)  2  Camp.  251.  (5)  Holt,  N.  P.  307. 

(6)  1  M.  &  S.  284. 
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1882  Grose  and  Ba}  ley,  JJ.  That  was  an  action  for  words  imputiDg  to 
SooTT  the  plaintiff  unnatural  practices,  and  the  declaration  alleged  that 
Sai^x.  ^^^  plaintiff  had  never  been  suspected  to  have  been  guilty  of  the 
^^j  misconduct  alleged,  and  claimed  general  damages.  Oroee,  J*, 
allowed  the  witness  who  proved  the  words  to  be  asked  on  cross* 
examination  whether  he  had  not  heard  reports  in  the  neighbour- 
hood that  the  plaintiff  had  been  guilty  of  similar  practices.  This 
was  done  upon  the  authority  of  Leieesier  v.  WcUter  (1),  and  on 
the  ground  that  it  was  evidence  to  contradict  the  plaintiff's 
allegation  that  he  was  of  good  fame,  and  that  the  speaking  of  the 
words  occasioned  the  injury  to  it^  whereupon  the  plaintiff  elected 
to  be  non-suited.  Upon  motion  for  a  new  trial  the  rule  was 
refused  on  the  ground  that  a  person  of  disparaged  fame  is  not 
entitled  to  the  same  measure  of  damages  with  one  whose  character 
is  unblemished,  and  that  it  was  competent  to  shew  that  by 
evidence.    In  this  case  the  evidence  fell  under  the  first  head. 

In  NewBam  v.  Carr  (2),  decided  in  1817,  which  was  an  action 
for  malicious  prosecution,  Wood,  B.,  refused  to  allow  a  witness  to 
be  asked  whether  he  had  not  searched  the  plaintiff's  house  upon  a 
former  occasion,  and  iivhether  he  was  not  a  person  of  suspicious 
character,  but  expressed  an  opinion  that  such  evidence  was 
admissible  in.  slander  in  mitigation  of  damages. 

In  Waithman  v.  Weaver  (3),  decided  in  1822,  which  was  an 
action  for  a  libel  in  attributing  to  the  plaintiff  that  having  sold 
two  shawls  be  had  repurchased  them  the  next  day  from  a  man  of 
suspicious  character  at  a  much  lower  price,  Abbott,  C. J.,  expressed 
a  doubt  whether  evidence  was  admissible  that  rumours  were 
prevalent  at  the  time  of  the  publication  of  the  libel  to  the  effect 
of  the  facts  there  stated,  and  in  deference  to  the  judge's  doubt 
the  evidence  was  withdrawn.  The  evidence  here  appears  to  fidl 
under  the  second  head. 

In  Jones  y.  Stevens  (4),  which  was  an  action  for  a  libel  on  the 
plaintiff  in  the  way  of  his  profession  of  an  attorney,  the  judge,  at 
the  trial,  had  rejected  evidence  that  the  plaintiff  was  of  general 
bad  character  and  repute  in  hb  practice  and  profession  of  an 
attorney.    On  a  rule  for  a  new  trial  the  evidence  was  held 

(1)  2  Camp.  251.  (3)  11  Price,  267,  n. 

(2)  2  Stark.  C9.  (4)  11  Price,  236. 
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inadmissibley  on  the  gronnd  that  it  would  allow  the  defendant       1882 
to  impeach  all  the  transactions  of  the  plaintiff's  life,  and  throw  on       g^^^ 
him  the  difficulty  of  shewing  an  uniform  propriety  of  conduct     g^JJ^^ 
during  all  his  existence.    Looking  at  the  reasons  giyen  by  the 
learned  judges,  it  would  almost  appear  that  they  regarded  the 
evidence  tendered  in  that  case  as  eyidence  of  particular  facts 
tending  to  shew  the  plaintiff's  disposition,  or  eyidence  under  the 
third  of  the  heads  given  above. 

Although  this  case  was  decided  by  a  court  in  banc  in  1822,  it 
seems  to  have  attracted  bat  little  attention,  and  does  not  appear 
to  have  been  cited  in  any  of  the  five  cases  next  following : — 

In  EUershaw  v.  Bohinaon  (I),  decided  in  1824,  an  action  for 
words  imputing  adultery  to  the  plaintiff,  a  widow,  Holroyd,  J., 
held  that  it  was  competent  to  the  defendant  to  go  into  general 
evidence  to  impeach  the  plaintiff*8  general  character  for  chastity. 
So,  in  Mau^  v.  Barber  (1),  decided  in  1826,  Lord  Tenterden,  C.  J., 
admitted  general  evidence  of  the  plaintiff's  bad  character;  and  in 
Moore  v.  OasUer  (1),  decided  in  1836,  Lord  Denman,  C.  J.,  did  the 
same  after  consulting  Parke,  B.  A  similar  course  was  adopted  by 
Coltman,  J.,  in  Hardy  v.  Alexander  (2),  decided  in  1837,  but 
Cresswell,  J.,  in  Bichards  v.  Bieharde  (3),  stated  from  his  own 
recollection  that  in  that  case  the  evidence  was  received  without 
opposition.  In  all  of  these  last  four  cases  the  evidence  admitted 
fell  under  the  first  head. 

In  Bieharde  v.  Bieharde  (3),  decided  in  1844,  which  was  an 
action  of  slander  for  imputing  to  the  plaintiff  that  he  had  grossly 
ill-treated  a  woman,  Cresswell,  J.,  after  consulting  Wightman,  J., 
allowed  defendant  to  cross-examine  plaintiff's  witnesses  for  the 
purpose  of  shewing  that  the  supposed  misconduct  of  the  plaintiff 
had  been  a  frequent  topic  of  conversation  among  those  who  were 
employed  by  the  plaintiff  in  his  business,  and  was  commonly 
rumoured  in  the  town  in  which  the  plaintiff  resided  before  the 
conversation  which  was  the  subject  of  the  action,  for  the  purpose 
of  shewing  that  the  defendant  was  at  all  events  not  the  inventor 
of  the  slander,  and  that  the  injury  arising  from  the  slander  could 
not  be  wholly  ascribed  to  him.  In  this  case  the  evidence  would 
seem  to  fall  under  the  second  head, 

(1)  2  Stark,  on.  Ev.  641,  n.  (e).  (2)  2  Stark,  on  Ev.  642,  n.  (e). 

(3)  2  Mood.  &  Rob.  667. 
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1882  In  Thompson  r.  Nye  (1),  decided  in  1850,  which  was  an  action 

gooTT      fo^  words  imputing  unnatural  practices,  it  was  held  that  a  witness 

Sampsoh     ^^^^  ^^*  "^  asked  generally  whether  he  had  heard  that  the 

plaintiff  was  addicted  to  such  practices,  the  question  being  general 

and  not  confined  to  reports  existing  before  the  time  of  the  slander. 
The  other  judges  declined  to  express  an  opinion  whether  the 
question  would  have  been  admissible  if  limited  to  rumours  in 
existence  before  the  date  of  the  alleged  slander,  but  Coleridge,  J.» 
stated  that  his  impression  was,  that  evidence  of  rumours  that  the 
plaintiff  had  been  guilty  of  the  conduct  imputed  to  him  by  the 
defamatory  matter  complained  of  was  not  admissible.  The  ques- 
tion in  this  case  was  yery  loosely  put,  and  the  evidence  which  was 
rejected  hardly  seems  to  have  amounted  to  g<)neral  eyidence  of 
reputation. 

In  Bracegirdle  v.  Bailey  (2),  decided  in  1859,  which  was  an 
action  for  slander  imputing  a  forgery,  Byles,  J.,  after  consulting 
Willes,  J.,  held,  that  the  plaintiff  not  haying  been  examined  in 
chief  could  not  in  mitigation  of  damages  be  cross-examined  as  to 
his  past  conduct  and  life.  The  evidence  here  rejected  would 
seem  to  fall  under  the  third  head  as  evidence  of  particular  facts 
tending  to  shew  the  disposition  of  the  plaintiff. 
—  In  Bell  y.  Parke  (3),  decided  in  1860,  which  was  an  action  of 
slander  for  imputing  to  the  plaintiff  that  he  had  attempted  to 
steal  a  gold  chain,  the  judge  at  the  trial  had  rejected  evidence  of 
rumours  that  the  plaintiff  had  committed  the  act  imputed  to  him 
by  the  slander,  which  was  tendered  in  mitigation  of  damages.  Upon 
the  argument  of  a  conditional  order  for  a  new  trial  Pigot,  C.B., 
was  of  opinion  that  not  only  could  eyidence  of  general  reputation 
of  general  bad  character,  or  of  habitual  yice,  or  habitual  misoon- 
duct,  be  adduced,  but  also  what  he  called  general  evidence  (tf  a 
general  reputation  of  the  particular  crime  alleged  in  the  imputed 
slander  to  have  been  committed  by  the  plaintiff;  but  Fitxgendd 
and  Hughes,  BB.,  were  of  opinion  that  the  latter  class  of  evidence 
was  not  admissible.  The  evidence  rejected  in  this  case  seems  to 
have  fallen  under  the  second  head. 

From  this  review  of  the  authorities  it  will  be  seen  that  there  is 
a  considerable  conflict  of  opinion,  and  before  discussing  them 
further  it  seems  desirable  to  consider  the  principles  underlying 

(1)  16  Q.  B.  175.  (2)  1  F.  &  F.  536.  (3)  11  Ir.  C.  L.  Rep.  413. 
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them.  Speaking  generally  the  law  recognizes  in  every  man  a  1882 
right  to  have  the  estimation  in  which  he  stands  in  the  opinion  q^^ 
of  others  unaffected  by  false  statements  to  his  discredit ;  and  ^• 
if  snch  false  statements  are  made  without  lawful  excuse,  and 
damage  results  to  the  person  of  whom  they  are  made,  he  has  a 
right  of  action.  The  damage,  however,  which  he  has  sustained 
must  depend  almost  entirely  on  the  estimation  in  which  he  was 
previously  held.  He  complains  of  an  injury  to  his  reputation  and 
seeks  to  recover  damages  for  that  injury;  and  it  seems  most 
material  that  the  jury  who  have  to  award  those  damages  should 
know  if  thefieict  is  so  that  he  is  a  man  of  no  reputation.  ^*  To  deny 
this  would/'  as  is  observed  in  Starkie  on  Evidence,  '^  be  to  decide 
that  a  man  of  the  worst^character  is  entitled  to  the  same  measure 
of  damages  with  one  of  unsullied  and  unblemished  reputation.  A, 
reputed  thief  would  be  placed  on  the  same  footing  with  the  most 
honourable  merchant,  a  virtuous  woman  with  the  most  abandoned 
prostitute.  To  enable  the  jury  to  estimate  the  probable  quantum 
of  injury  sustained  a  knowledge  of  the  party's  previous  character 
is  not  only  material  but  seems  to  be  absolutely  essential." 

It  is  said  that  the  admission  of  such  evidence  will  be  a  hardship 
upon  the  plaintiff,  who  may  not  be  prepared  to  rebut  it;  and 
under  the  former  practice,  where  the  damages  could  not  be 
pleaded  to,  and  general  evidence  of  bad  character  was  allowed  to 
be  given  under  a  plea  of  not  guilty,  there  was  something  in  this 
objection,  which,  however,  is  removed  under  the  present  system  of 
pleading  which  requires  that  all  material  facts  shall  be  pleaded, 
and  a  plaintiff  who  has  notice  that  general  evidence  of  bad  charac* 
ter  will  be  adduced  against  him,  can  have  no  difficulty  whatever 
if  he  is  a  man  of  good  character  in  coming  prepared  with  friends 
who  have  known  him  to  prove  that  his  reputation  has  been  good. 

On  principle,  therefore,  it  would  seem  that  general  evidence  of 
reputation  should  be  admitted,  and  on  turning  to  the  authorities 
previously  cited  it  will  be  found  that  it  has  been  admitted  in  a 
great  majority  of  those  cases,  and  that  its  admission  has  been 
approved  by  a  great  majority  of  the  judges  who  have  expresssd 
an  opinion  on  the  subject. 

As  to  the  second  head  of  evidence  or  evidence  of  rumours  and 
suspicions  to  the  same  effect  as  the  defamatory  matter  complained 
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1882  o^  it  woTild  seem  that  on  principle  such  evidence  is  not  admissible* 
gcoTT  fts  only  indirectly  tending  to  affect  the  plaintiff's  reputation.  If 
these  ramonrs  and  suspicions  hare,  in  fact,  affected  the  plaintiff's 
reputation,  that  may  be  proved  by  general  evidence  of  reputation. 
If  they  have  not  affected  it  they  are  not  relevant  to  the  issue.  To 
admit  evidence  of  rumours  and  suspicions  is  to  give  any  one  who 
knows  nothing  whatever  of  the  plaintiff,  or  who  may  even  have  a 
grudge  against  him,  an  opportunity  of  spreading  through  the 
means  of  the  publicity  attending  judicial  proceedings  what  he 
may  have  picked  from  the  most  disreputable  sources,  and  what  no 
man  of  sense,  who  knows  the  plaintiffs  character,  would  for  a 
moment  believe  in.  Unlike  evidence  of  general  reputation,  it 
is  particularly  difficult  for  the  plaintiff  to  meet  and  rebut  such 
evidence ;  for  all  that  those  who  know  him  best  can  say  is  that 
they  have  not  heard  anything  of  these  rumours.  Moreover,  it 
may  be  that  it  is  the  defendant  himself  who  has  started  them. 

Turning  to  the  authorities,  it  will  be  seen  that  while  such  evi- 
dence appears  to  have  been  admitted  by  Lord  EUenborough,  C.  J., 
in  Earner  v.  Merle  (1),  and  by  Cresswell,  J.,  with  the  approbation 
of  Wightman,  J.,  in  Bichards  v.  Biehards  (2),  and  while  its  admis- 
sibility was  supported  by  Pigot,  O.B.,  in  Bell  v.  Parke  (3),  it  was 
doubted  by  Abbott,  C.J.,  in  Waithman  v.  Weaver  (4),  and  by  Cole- 
ridge, J.,  in  Nye  v.  Thomp8on  (5),  and  it  was  held  inadmissible  by 
Fitzgerald  and  Hughes,  BB.,  in  BeU  v.  Parke  (3),  and  by  the 
whole  Court  of  Exchequer,  in  Jones  v.  Stevens.  (6) 

In  Leicester  v.  Walter  (7),  evidence  of  rumours  and  suspicions 
was  admitted  by  Sir  James  Mansfield  against  his  own  judgment ; 
but  in  that  case  it  was  proposed  to  prove  that  the  plaintiff's  rela- 
tions and  former  acquaintances  had  ceased  to  visit  him  on  account 
of  these  rumours  and  suspicions,  so  that  the  evidence  would  seem 
really  to  have  amounted  to  evidence  of  general  reputation. 

Upon  the  whole,  both  the  weight  of  authority  and  principle 
seem  against  the  admission  of  such  evidence. 

As  to  the  third  head  or  evidence  of  fSeu^ts  and  circumstances 

(1)  Not  reported.  (4)  11  Price,  267,  n. 

(2)  2  Mood.  &  Rob.  567.  (5)  16  Q.  B.  175. 
(8)  11  Ir.  C.  L.  Rep.  413.  (6)  11  Price,  235. 

(7)  2  Camp.  251. 
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tending  to  shew  the  disposition  of  the  plaintiff,  both  principle  and  ^^882 
authority  aeem  equally  against  its  admission.  At  the  most  it  tends  sooir 
to  proye  not  that  the  plaintiff  has  not,  but  that  he  ought  not  to  SAim»r. 
hayOy  a  good  reputation,  and  to  admit  evidence  of  this  kind  is  in 
effect  as  was  said  in  Jc/neii  y.  8tefoefn»  (1)  to  throw  upon  the  plaintiff 
the  difficulty  of  shewing  an  uniform  propriety  of  conduct  during 
his  whole  life.  It  would  give  rise  to  interminable  issues  which 
would  have  but  a  very  remote  bearing  on  the  question  in  dispute, 
which  is  to  what  extent  the  reputation  which  he  actually  possesses 
has  been  damaged  by  the  defamatory  matter  complained  of. 
Among  all  the  cases  which  have  been  reviewed  there  is  not 
one  which  can  be  cited  in  support  of  the  admissibility  of  this 
evidence.  In  Bracepirdle  v.  BaUey  (2)  such  evidence  was  re« 
jected  by  Byles,  J.,  after  oonsalting  with  Willes,  J.,  and  in  Jmes 
y.  Stevens  (1)  the  evils  attending  its  admission  are  eloquently 
pointed  out. 

To  apply  these  principles  to  the  case  in  hand.  In  the  course 
of  his  examination  in  chief  of  the  plaintiff,  Mr.  Willis  asked 
him  whether  he  had  used  his  position  as  a  critic  of  **  The  Daily 
Telegrajih*'  to  injure  or  annoy  an  actor?  The  witness  answered 
**  Never ;  **  whereupon  a  discussion  ensued  between  Mr.  Bussell 
and  Mr.  Willis  as  to  the  admissibility  of  the  question.  Ulti- 
mately, Mr.  Willis  proposed  to  pursue  the  inquiry  further  by 
asking  the  witness  whether  on  the  16th  of  May,  1881,  he  reviewed 
in  ^  The  Daily  Telegraphy*  Mr.  Yezin's  appearance  as  lago  at  Drury 
Lane?  The  question  was  objected  to,  and  Mr.  Willis  supported 
the  question  on  the  ground  that  it  was  material  to  the  justifica- 
tion, as  shewing  that  the  plaintiff  had  abused  his  position  as  a 
critic  for  other  purpose  than  that  of  extorting  money,  viz.,  for 
the  purpose  of  grossly  abusing  a  man  he  personally  disliked. 

Lord  Coleridge  held,  as  I  think  rightly,  that  the  question 
was  not  admissible,  as  tending  to  prove  justification ;  the  natural 
meaning  of  the  libel  being  that  the  witness  abused  his  position  as 
a  critic  for  the  purpose  of  extorting  money.  Mr.  Willis  now  con- 
tends that  it  was  also  admissible  as  evidence  tending  to  shew  the 
plaintiff's  general  bad  character.  I  am  of  opinion*  that  it  falls 
under  the  third  head  of  evidence  above  discussed,  viz.,  evidence  of 
(1)  11  Price,  236.  (2)  1  F.  &  F,  636. 


Cave,  J. 
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1882        particular  facts  tending  to  shew  the  plaintiiTs  disposition,  and  is 

SooTT  therefore  inadmissible. 
Sajuwn.  ^"^'  W^Ui^  ^®^*  asked  the  witness  whether  he  had  pablisbed 
libels  himself?  to  which  the  witness  answered  ^'  No,  not  within  my 
knowledge.*'  Mr.  Eussell  objected  that  this  was  cross-examina- 
tion to  credit.  Lord  Coleridge  thereupon  said,  '^  It  is  open  to 
every  conceivable  objection/'  and  the  topic  was  not  further  pur- 
sued by  Mr.  Willis.  Mr.  Willis  next  asked,  "  Have  you  apologised 
for  libels  ? "  This  question  was  objected  to,  and  rejected  by  his 
Lordship.  Mr.  Willis  who  appears  at  the  time  to  have  acquiesced 
in  this  decision,  now  contends  that  he  should  have  been  allowed 
to  pursue  the  first  question  and  put  the  second ;  but  I  am  clearly 
of  opinion  that  both  were  inadmissible,  on  the  same  ground  as  the 
first  question  about  the  article  in  *^  The  Daily  Telegraphy 

In  the  re-examination  of  the  plaintiff,  Mr.  McDonell  asked  him 
whether  he  took  criminal  proceedings  in  1873,  at  the  Guildhall, 
against  ^*The  Hornet/'  and  afterwards  stopped  the  proceedings? 
This  question  was  objected  to,  as  not  arising  out  of  the  cross- 
examination,  and  on  Mr.  McDonell's  admission  that  it  did  not  so 
arise,  it  was  rejected.  The  rejection  of-  the  evidence  on  this 
ground  was  a  matter  for  the  discretion  of  the  judge  who  presided 
at  the  trial,  and  that  discretion  appears  to  have  been  rightly  exer- 
cised as  the  question  was  clearly  inadmissible  on  the  same  ground 
as  those  already  discussed. 

Mr.  McDonell  then  called  Mr.  Martin,  the  Chief  Clerk  at  the 
Guildhall  Police  Court,  to  prove  what  took  place  at  the  Guild- 
hall, in  1873,  when  the  plaintiff  took  proceedings  against  '*'  2%a 
SometJ*  with  a  view  to  shew  by  this  among  other  instances  what 
the  plaintiff's  character  was,  and  that  he  had  been  in  the  habit  of 
libelling  persons.  This  [evidence  was  objected  to,  and  rejected, 
and,  I  think,  rightly  rejected,  for  the  same  reason  as  the  former 
questions. 

Lastly,  Mr.  Ledger  was  called  on  behalf  of  the  defendant^  and 
was  asked  whether  he  had  heard  anywhere  the  story  which  was 
the  libel  in  question  before  he  saw  it  in  "  The  Beferee?'*  This 
question  was  also  objected  to  and  rejected.  The  form  of  the 
question  shews  to  my  mind  very  forcibly  the  injustice  of  admit- 
ting evidence  of  rumours.    The  witness  was  asked  whether  he  had 
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heard  the  story  anywhere  ?  bat  in  the  discassion  which  ensued  it       1882 


CaTCb  J. 


was  stated  that  he  had  heard  it  in  some  dab.  !  The  defendant  jfas  sooit 
charged  with  having  published  a  false  and  malicious  libel  in  a  g^i^^r. 
magazine,  and  it  is  suggested  that  he  ought  to  be  allowed  to  call 
a  witness  to  say  that  he  had  previously  heard  the  same  story  from 
some  one  in  a  club.  How  can  the  gossip  of  some  idler  in  a  club 
be  material  to  the  issue  in  this  case  ?  How  is  it  shewn  that  the 
plaintiffs  reputation  was  in  the  slightest  degree  affected  by  such 
gossip?  and  how  can  the  plaintiff  meet  such  evidence  as  this? 
The  person  who  repeated  the  story  to  Mr.  Ledger  might,  if  he 
were  put  into  the  witness-box,  be  compelled  to  admit  on  cross- 
examination,  that  he  had  himself  heard  the  story  from  the 
defendant,  or  that  he  had  told  the  story  without  the  .slightest 
ground  for  it,  or  be  shewn  to  be  a  person  whom  no  one  who  knew 
him  would  believe  for  a  moment 

I  hold  that  the  evidence  was  rightly  rejected  as  falling  under 
the  second  head  of  evidence,  viz.,  evidence  of  rumours  and  suspi- 
cions discussed  above. 

I  have  now  gone  through  the  whole  of  the  evidence  which  was 
tendered,  and,  in  my  opinion,  the  whole  of  it  was  properly  rejected. 
There  is,  however,  still  another  ground  on  which,  even  assuming 
the  evidence  to  have  been  material,  it  was  rightly  rejected.  The 
defendant  proposed  to  prove  certain  facts  which  he  alleged  were 
material,  but  these  facts  were  not  stated  or  referred  to  in  the  plead- 
ings as  required  by  Order  XIX.,  rule  4,  and  it  appears  to  me 
that  on  that  ground  their  rejection  might  have  been  supported, 
had  they  been  material,  which,  however  I  have  said,  I  think  they 
were  not. 

Rtde  discharged. 

Solicitors  for  plaintiff :  Lewis  d  Lewis. 
Solicitors  for  defendant :   fVatsony  Sons,  <£*  Boom. 

A.  F.  S. 
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1882  NORDON  v.  DBFBIES  ahd  Othkbs. 
ManA  13. 
L  Praetice—Disoovery  and  inspection  of  DocumenU^l^orthand  Notes  of  Proceed- 
ings in  previous  Action — Privilege, 


An  action  having  been  oominenoed  to  determine  whether  the  defendant  had  or 
had  not  execated  a  certain  agreement,  the  defendant,  while  the  action  was  pend- 
ing, commenced  an  action  against  other  persons,  whom  he  charged  with  a  conspi- 
racy to  defrand  him,  and  to  utter  the  agreement  as  binding  upon  him,  knowing  it 
to  be  a  forgery.  After  the  commencement  of  the  second  action,  the  defendani 
caused  shorthand  notes  to  be  taken  of  the  evidence,  speeches,  and  somming-np  at 
the  trial  of  the  first  action,  as  he  deposed,  for  the  purpose  [*'  amongst  others  ^\ 
of  his  case  in  the  second  action : — 

Beld^  upon  the  above  facts,  that  the  shorthand  notes  were  privileged  from 
inspectionin  the  second  action,  and  that  the  affidavit  need  not  shew  that  the 
notes  came  into  existence  exclusively  for  the  purposes  of  such  action. 

Motion  by  way  of  appeal,  from  an  order  of  North,  J.,  in 
Chambers,  allowing  the  defendants  (except  one  defendant,  M.  J. 
Nordon),  inspection-^of  certain  shorthand  notes  specified  by  the 
plaintiff  in  his  affidavit  in  answer  to  interrogatories. 

The  material  paragraphs  of  the  affidavit,  were  as  follows : 

**  1.  I  have  in  the  possession  of  my  solicitor,  a  transcript  and 
several  prints  of  shorthand  writer's  notes  of  the  evidence,  speeches^ 
and  snmming-Dp  on  the  trial  of  the  issue  of  fact,  directed  by  the 
Master  of  the  Bolls  to  be  used  in  the  action  Nordon  v.  Nordon^ 
1881  (in  which  action  I  am  the  defendant),  relating  to  the 
question  of  the  genuineness  of  the  alleged  agreement  referred  to 
in  my  statement  of  claim. 

^5,  The  said  shorthand  notes  were  taken,  transcribed,  and 
printed  [at  my  sole  expense]  after  the  commencement  of  this 
action,  for  the  purpose,  amongst  others,  of  my  case  in  this  action. 

**  6.  I  claim  that  the  said  shorthand  notes  are  privileged  from 
inspection  in  the  same  manner  as  notes  taken  by  an  advocate  or 
a  suitor  are.  Moreover,  the  said  notes  are  not  documents  relating 
to  the  matters  in  question  in  this  action." 

It  was  admitted  during  the  argument,  that  the  issue  in  Nardar^ 
V.  Nordon,  had  been  directed  to  determine  whether  the  plaintiff 
had  executed  the  agreement  referred  to  in  the  affidavit,  and  thai, 
while  Nordon  v.  Nordon  was  pending,  the  plaintiff  had  commenced 
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the  present  action  charging  the  defendants  with  a  conspiracy  to       1S82 
defraud  him,  and  to  ntter  the  agreement  as  binding  upon  him,     nordon 
knowing  it  to  be  a  forgery.    It  was  farther  admitted,  that  the     D^p^^ 
issue  in  Nordon  y.  Nordm  had  been  decided  against  the  present 
plaintiff. 

March  3.  H.  Kisch^  for  the  plaintiff.  The  order  was  wrong, 
for  the  afBdavit  snflBciently  shews  that  the  shorthand  notes  were 
taken  for  the  purposes  of  the  present  action,  and  are  therefore  pri- 
vileged. It  is  not  necessary  that  the  shorthand  notes  should 
have  been  prepared  solely  for  the  present  action,  and  in  any  case 
the  Court  will  infer  that  they  were  taken  with  a  view  to  future 
litigation.  [He  cited  (in  addition  to  the  cases  referred  to  in  the 
judgment),  Nicholl  v.  Jones.  (1)] 

W.  EngUsh  Harrison^  for  the  defendants.  The  statement  in 
the  plaintiff's  affidavit,  that  the  shorthand  notes  were  taken  for 
the  purpose  '^amongst  others/'  of  the  plaintiff's  case  in  this 
action,  does  not  afford  sufficient  ground  for  privilege.  The  affi- 
davit ought  to  have  shewn  that  the  notes  were  taken  ezclasively 
for  the  purposes  of  the  present  action.  The  statement  must  be 
taken  most  strongly  against  the  deponent.     [He  cited  Thomas  v. 

Bawlings.  (2)] 

Cur.  adv.  vult. 

March  13.  The  judgment  of  the  Court  (Mathew,  J.,  and 
Cave,  J.,)  was  delivered  by 

Mathew,  J.  This  was  an  appeal  from  an  order  made  at 
Chambers  directing  the  plaintiff  to  produce  for  the  inspection  of 
the  defendants  a  print  of  the  shorthand  notes  of  the  evidence 
which  had  been  taken  for  the  plaintiff  upon  the  hearing  of  a  case 
of  Nordon  v.  Nordon. 

In  Nordon  v.  Nordon,  an  issue  had  been  directed  to  deter- 
mine whether  the  present  plaintiff  had  or  had  not  executed  a 
certain  agreement.  While  the  suit  of  Nordon  v.  Nordon  was 
pending,  the  plaintiff  commenced  the  present  action,  charging 
the  defendants  with  a  conspiracy  to  defraud  the  plaintiff,  and  to 
utter  the  agreement  as  binding  upon  him,  knowing  it  to  be  a 
forgery. 

(1)  2  H.  &  M.  588.  (2)  27  Beav  140. 

Vol.  VIII.  2  M  2 
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1882  It  appeared  from  the  statements  of  counsel  that  the  issue  had 

NoRDON~  been  decided  against  the  present  plaintiff^  and  that  this  action 

Detoieb.     ^^^  ^^^  proceeded  with.    Upon  an  application  for  the  production 

of  the  documents  in  the  plaintiff's  possession  he  had  resisted  an 

inspection  of  the  shorthand  notes  on  the  ground  that  they  were 

privileged. 

Exception  was  taken  to  the  form  of  the  affidavit  under  which 
the  privilege  was  set  up,  and  if  it  were  not  that  the  material  facts 
relating  to  the  litigation  were  properly  admitted  by  counsel  in 
the  course  of  the  argument^  the  objection  would  seem  well 
founded  that  the  grounds  of  the  privilege  were  not  stated  with 
sufficient  precision.  But  having  regard  to  these  admissions,  we 
think  that  the  case  ought  not  to  be  determined  upon  the  technical 
point  which  was  raised  before  us  and  at  Chambers.  The  affidavit 
states  that  the  shorthand  notes  were  taken  for  the  purpose  among 
others  of  the  plaintiff's  case  in  this  action.  It  was  argued  that 
unless  the  affidavit  shewed  that  documents  sought  to  be  protected 
came  into  existence  exclusively  for  the  purposes  of  the  pendicg 
action  they  were  not  privileged.  But  no  authority  was  cited  in 
support  of  this  contention.  It  is  probable  in  this  case  that  the 
notes  of  the  evidence  were  taken  as  well  with  a  view  to  ulterior 
proceedings  in  the  case  of  Nordon  v.  Nordon  as  for  the  pur- 
poses of  this  action.  If  so  the  notes  would  seem  to  have  been 
clearly  privileged  in  that  suit,  and  it  is  difficult  to  see  why  their 
being  privileged  in  one  suit  should  destroy  the  privilege  in 
another  arising  out  of  the  same  subject  matter.  It  seems 
unreasonable  that  a  privilege  in  each  should  become  a  privily 
in  neither. 

Assuming,  then,  that  the  privilege  may  exist  if  properly 
claimed,  we  have  to  see  whether  it  is  sufficiently  made  out  in  the 
present  case.  We  think  that  it  does  appear  that  the  document 
came  into  existence  with  a  view  to  and  in  contemplation  of  the 
present  action,  and  in  order  to  assist  the  plaintiff,  who  is  a 
solicitor,  in  its  conduct  and  prosecution.  If  the  plaintiff  has  a 
cause  of  action  against  the  defendants,  it  is  manifest  that  it  would 
be  most  important  for  the  plaintiff  to  be  enabled  to  submit  to  his 
counsel  a  full  and  precise  statement  of  the  evidence  given  by  the 
defendants  and  their  witnesses  at  the  former  trial.    We  are  there- 
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fore  disposed  to  gire  credit  to  the  suggestion  that  the  notes  were       1SS2 
intended  to  form  materials  for  the  guidance  of  the  plaintiff  and     ^okdon 
ills  connsel  in  the  prosecution  of  the  present  action,  and  we  think     jy^^^^jj^^ 
that 'the  affidavit  of  the  plaintiff  is  sufficient  to  enable  us  to  act 
upon  this  view. 

In  accordanccy^therefore,  with  the  principles  laid  down  in  Souths 
VKwh  Water  Co.  y.  Qaith  (1),  Anderwn  y.  Bank  of  Odumbia  (2), 
and  M^Ocrqmdale  y.  BeU  (3),  we  are  of  opinion  that  the  short- 
hand notes  are  protected  from  inspection  and  that  the  appeal 

must  be  allowed. 

Order  r$&omded. 

Solicitors  for  plaintiff:  A.  Ahrahams  A  Co. 

Solicitor  for  defendants :  Hands. 

A.  P.  S. 


Jn  be  clew.  1881 

Lkennng  Act,  1872  (36  S  36  ViU.  c  94),  u.  3,  61— IVfks  or  /TOpHjofimaiO— Ab  _^^1*_ 
Order  of  Distress— Summary  Jurisdiction  Ad,  1879  (42  A  43  Vid.  c  49), 
«.  21,  Mi5«.  3. 

The  Sammary  JariBdiction  Act,  1879  (42  &  43  Viet  e.  49),  s.  21,  sabs.  3, 
^068  not  apply  to  the  Lic^Dsing  Act,  1872  (36  &  36  Yiot  c.  94)^  8.  3,  suhe.  1, 
«L  61,  sabs.  2,  80  as  to  give  justices  jurisdiction  to  order  imprisonment  for  non- 
payment of  a  penalty  exceeding  62.,  under  s.  3,  without  first  ordering  a  distress. 

By  the  Licensing  Act,  1872,  s.  2,  an  unlicensed  person  selling  intoxioating 
Kquors  is  liable  to  a  penalty  or  to  imprisonment  :— 

Eddy  that  a  conviction  imposing  a  penalty  exceeding  62.,  and,  in  default  of 
|Miyment,  imprisonment,  was  bad. 

BuLE  calling  upon  justices  of  Sussex  and  the  goYemor  of 
Lewes  Qaol  to  shew  cause  why  a  writ  of  habeas  corpus  should  not 
issue  commanding  them  to  bring  up  the  body  of  Elizabeth  Evans 
Clew,  and  whji  in  the  event  of  the  rule  being  made  absolute,  she 
should  not  be  discharged  out  of  custody. 

From  affidavits  it  appeared  that  on  the  31st  of  October,  1881, 
an  information  laid  against  the  prisoner  under  the  Licensing  Act, 
1872  (35  &  36  Yict  c  94),  s.  3,  for  selling  exoiseable  liquors 
without  a  license,  was  heard  by  the  justices  sitting  as  a  Court  of 
summary  jurisdiction.    She  was  repreeented  by  a  solicitor  who 

(1)  3  Q.  B.  D.  816.  (2)  2  Ch.  D.  644. 

<3)10.P.D.473. 

2  M  2  2 
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1881  stated  on  her  behalf  that  she  was  a  married  woman,  and  that  no 
^^  penalty  imposed  on  her  conld  be  levied  by  distress,  as  all  the 
^^^^'  goods  in  the  hnt  which  she  occapied  belonged  to  her  hosbanck 
The  superintendent  of  police  certified  to  the  justices  that  no 
sufficient  distress  conld  be  levied  upon  her  goods.  The  charge 
was  proved  and  she  was  convicted  of  it.  The  conviction  stated 
that  it  was  adjudged  that  the  defendant  ''do  for  her  said  offence 
forfeit  and  pay  the  sum  of  12Z.  and  lOs.,  and  do  also  pay  11  6$.  6d^ 
for  costs.  And  it  is  ordered  that  the  said  sums  be  paid  forthwith. 
And  if  default  is  made  in  payment  according  to  this  adjudication 
and  order,  it  is  adjudged  that  the  defendant  be  imprisoned  in 
Her  Majesty's  prison  at  Lewes,  and  there  kept  to  hard  labour  for 
the  space  of  one  calendar  month,''  unless  the  said  sums  and  all 
costs  and  charges  of  her  commitment  and  conveyance  to  the  said 
prison  be  sooner  paid. 

No  warrant  of  distress  was  issued.  On  the  5th  of  December, 
1881,  the  penalty  being  unpaid,  the  informant  applied  to  the 
justices  for  a  warrant  of  commitment  which  was  granted  against 
the  woman  in  pursuance  of  the  conviction,  and  she  was,  on  the 
7th  of  December,  lodged  in  the  gaol. 

Orain,  shewed  cause.  The  prisoner  ought  not  to  be  discharged. 
She  was  heard  and  convicted  under  35  &  36  Vict.  c.  94,  s.  3.  It 
appeared  to  the  Court  that  bhe  had  no  goods,  and  she  might  have 
been  committed  forthwith.  Time  was  however  given  to  her,  and 
she  was  long  in  default  before  she  was  sent  to  gaol. 

[BowEN,  J.  Had  she  not  notice  of  the  application  to  commit 
her?] 

Notice  was  unnecessary :  Jervis'  Act,  11  &  12  Vict.  c.  43,  s.  19. 
She  confessed  that  she  had  no  goods  whereon  distress  might  be 
levied.  The  Summary  Jurisdiction  Act  (42  &  43  Vict,  c  49), 
s.  21,  subs.  3,  applies. 

Lockwood,  in  support  of  the  rule.  The  conviction  is  bad.  The 
punishment  by  fine  or  imprisonment  under  35  &  36  Vict  c.  94, 
s.  3,  is  alternative.  The  justices  had  no  power  to  impose  a  fine 
exceeding  51,  and  in  default  of  payment  to  imprison  without 
ordering  distress :  In  re  Broton.  (1) 

(1)  3  Q,  B.  D.  646. 
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Orain,  to  support  the  conviction.    The  imprisonment  is  not  an       j^^^ 
alternative  punishment,  but  is  in  default  of  payment  of  the  fine.      ^'^^' 
Default  was  made.    The  conviction  merely  informed  the  offender 
of  the  consequence  which  would  follow  her  failure  to  pay. 

Grove,  J.  I  am  of  opinion  that  the  conviction  is  bad.  The 
question  may  have  arisen  from  the  justices  having  a  printed  form 
of  conviction,  which  appears  to  be  the  form  given  in  the  schedule 
to  11  &  12  Vict.  c.  43.  They  seem  to  have  used  this  form  to 
record  the  conviction  of  a  person  under  s.  3  of  the  Licensing  Act. 
I  think  s.  21  of  the  Summary  Jurisdiction  Act,  1879,  does  not 
contemplate  the  Licensing  Acts,  but  many  other  Acts  under  which 
persons  may  be  convicted  and  punished  by  fine,  or,  in  default  of 
payment  of  the  fine,  imprisonment.  The  words  of  the  Licensing 
Act,  35  &  36  Vict.  c.  94,  s.  3,  are  clear.  The  offender  shall  be 
liable  to  a  penalty  or  to  imprisonment  The  punishment  is  either 
fine  or  imprisonment.  I  think  the  section  does  not  mean  a  fine 
and,  in  default  of  payment  of  the  fine,  imprisonment,  for  in  Acts 
where  that  is  intended  the  legislature  expresses  it  in  terms. 

If  we  could  only  have  recourse  to  s.  3,  we  should  find  no  power 
to  enforce  the  penalty  in  the  present  case,  assuming  the  convic- 
tion to  merely  impose  a  fine.  Bat  a  provision  meeting  the  case 
is  contained  in  s.  51,  sab-s.  2  of  the  Licensing  Act,  **  Where  the 
Court  of  summary  jurisdiction  orders  that  a  distress  shall  be  made 
in  default  of  payment  of  any  penal  sum  exceeding  5Z.  •  • .,  the 
Court  may  order  that  in  default  of  the  said  sum  being  paid  as 
directed,  the  person  liable  to  pay  the  same  shall  be  imprisoned.'' 
To  carry  that  provision  into  effect  the  Court  of  summary  jurisdic- 
tion must  order  a  distress  to  be  made,  and  in  default  of  the  sum 
being  paid  as  directed  may  order  imprisonment  I  think  the 
section  must  include  not  only  non-payment  but  non-realisation  of 
the  sum  by  distress.  This  section  meets  the  difficulty  caused  by 
the  absence  from  s.  8  of  any  mode  of  enforcing  the  penalty,  for  it 
may  be  enforced  by  distress,  and  in  default  of  distress  imprison- 
ment But  the  justices  had  no  jurisdiction  to  order  imprisonment 
before  exercising  the  powers  conferred  on  them  in  s.  51  by  order- 
ing a  distress.    It  is  unnecessary  in  this  case  to  decide  whether, 
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^^^       if  the  defendant  appears  and  says  that  he  has  no  goods,  the 

In  rt       distress  can  be  dispensed  with. 

Clew. 

LoPE£f,  J.  I  think  that  the  conviction  onght  to  be  qoashed. 
It  was  under  s.  3  of  the  Licensing  Act,  1872,  empowering  the 
justices  either  to  fine  or  imprison.  The  punishment  is  altematiye. 
They  have  no  power  under  that  section  to  imprison  in  default  of 
payment  of  a  fine.  But  purporting  to  act  under  that  section, 
they  ordered  that  the  defendant  should  pay  a  fine  and  costs,  and 
in  default  of  payment  should  be  imprisoned.  I  think  the  justices 
have  exceeded  their  power,  and  the  conviction  is  bad.  Mr.  Grain 
called  in  aid  sub-s.  3  of  &  21  of  the  Summary  Jurisdiction  Act, 
1879,  and  argued  that  even  if  the  justices  had  not  power  under 
the  first  Act  they  had  under  that  one.  I  think  the  Summary 
Jurisdiction  Act  had  no  application.  Sect.  21  sub-s.  3  provides 
that  where  a  person  is  adjudged  to  pay  any  sum  of  money,  and 
in  default  of  payment  a  warrant  of  distress  is  authorized  to  be 
issued,  and  it  appears  to  the  Court  that  the  person  has  no  goods 
or  insufficient  goods,  or  that  the  levy  of  the  distress  will  be  more 
injurious  than  imprisonment,  such  Court  may  order  the  person,  on 
non-payment,  to  be  imprisoned.  I  think  that  sub-s.  3  applies 
solely  to  cases  where  the  justices  may  impose  punishment  by  fine 
or,  in  default  of  payment,  imprisonment.  I  abstain  from  express- 
ing any  opinion  whether  under  sub-s.  3  there  must  necessarily  be 
a  rehearing. 

BowEN,  J.  I  am  of  the  same  opinion,  a*nd  for  the  reasons 
given  by  my  learned  brethren,  I  think  the  conviction  bad.  With 
respect  to  the  hearing  of  a  defendant  before  committal  ander 
sub-s.  3  of  s.  21,  I  express  no  opinion,  but  I  think  it  well  to 
reserve  consideration  as  to  whether  a  man  can  be  rightly  sent  to 
prison  until  after  he  has  at  some  time  or  other  been  heard  on  the 
question  whether  he  has  sufficient  goods  to  satisfy  a  distress. 

Bvle  cimbde. 

Solicitors  for  applicant:  A)fo,  Twmer^  &  Knight. 
Solicitor  for  respondents :  Eadie. 

J.B, 
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[IN  THE  COURT  OP  APPEAL.]  1882 

JP\s&.  21. 

IN  THE  MATTER  OP  THE  APPLICATION  OF  POSTER  asb  Ahotbkr 

V.  THE  GREAT  WESTERN  RAILWAY  COMPANY. 

RaUway^CotU — BaUway  Camminumen — Suecestfid  Dtfendant  ordered  to  pay 
unewseen/td  AppHoatWi  Cotts^BegtdcUion  qf  Bailufayg  Ad,  1873  (36  db  37 
VicL  e.  48),  «.  28— /Supreme  Court  </  Judicature  Act,  1875,  Order  L  F. 

The  Railway  CommissioQen  have  no  jurudiotion  under  the  Regulation  of 
Railways  Act,  1873,  a.  28,  to  order  a  railway  company,  in  whose  favour  they 
have  decided  upon  an  application  to  them  against  such  company,  to  pay  ooBts  to 
the  unsuccessful  applicant. 

Judgment  of  the  Queen's  Bench  Division,  ante,  p.  25,  reversed. 

The  &ct8  of  the  case  are  fully  stated  in  the  report  of  the 
proceedings  before  the  Qaeen's  Bench  Division  (1),  and  it  is 
necessary  here  only  to  give  the  following  short  sammary  of  them. 

Messrs.  Foster  made  an  application  to  the  Bailway  Commis- 
sioners against  the  Great  Western  Bailway  Company,  which 
purported  to  be  under  the  Begalation  of  Railways  Act,  1873,  and 
prayed  that  the  company  might  be  ordered  to  repair  and  maintain 
a  canal  on  the  ground  that  they  were  the  owners,  or  had  the 
management  of  it.  The  Bailway  Commissioners  gave  judgment 
for  the  company  on  the  ground  that  they  were  not  the  owners  and 
had  not  the  management  of  the  canal  and  were  not  liable,  and 
could  not  be  ordered  to  repair  or  maintain  it ;  but  they  ordered 
the  company  to  pay  half  the  applicants'  costs,  not  on  the  ground 
of  anything  which  happened  or  was  done  or  omitted  in  relation 
to  the  suit  or  application,  but  solely  oq  the  ground  that  in  the 
opinion  of  the  Commissioners  the  company  ought  some  time  pre- 
viously to  the  application  to  have  given  a  public  notice  that  they 
were  not  the  owners  and  had  not  the  management  of  the  canal. 
The  Queen's  Bench  Division  dismissed  an  application  to  stay  the 
taxation  of  costs  or  for  a  prohibition. 

The  Great  Western  Bailway  Company  appealed. 

B.  E.  WeUter,  Q.O.  (B.  S.  Wright,  with  him),  for  the  Great 
(1)  Ante,  p.  25. 
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1882  .  Westem  Bail  way  Company.  The  Railway  Commissioners  had  no 
BbFosxbb"  power  to  order  the  company,  who  were  succes^trnl  defendants,  to 
QraAT  P^7  ^^  ^^  ^^  applicants'  costs.  By  the  Railway  and  Canal 
Wmtbbn  Traffic  Act,  1854  (17  i&  18  Vict.  c.  31),  s.  3,  the  Court  of  Common 
*  Pleas  at  Westminster  had  power  to  entertain  complaints  against 
railway  companies  in  respect  of  the  management  of  the  traffic 
over  their  lines,  and  the  costs  of  the  proceedings  were  in  the 
discretion  of  the  Court  By  the  Regulation  of  Railways  Act,  1873 
(36  &  37  Yict  c.  48),  s.  6,  the  jurisdiction  of  the  Court  of  Common 
Pleas  has  been  transferred  in  a  modified  form  to  the  Railway 
Commissioners,  and  Messrs.  Foster  made  an  application  to  them 
for  redress  on  the  ground  of  an  alleged  contravention  of  s.  17  by 
the  railway  company.  By  s.  28  it  is  enacted  that  "  the  costs  of 
and  incidental  to  any  proceeding  before  the  Commissioners  shall 
be  in  the  discretion  of  the  Commissioners."  These  words  are  no 
doubt  capable  of  a  very  wide  mekning,  but  they  do  not  enable  the 
Railway  Commissioners  to  make  the  order  appealed  against.  It 
will  be  useful  to  compare  with  s.  28  the  words  of  the  Supreme 
Court  of  Judicature  Act,  1875,  Order  LV.,  which  enacts  that 
**  the  costs  of  and  incident  to  all  proceedings  in  the  High  Court 
shall  be  in  the  discretion  of  the  Court."  This  enactment  does  not 
enable  the  High  Court  to  impose  upon  a  successful  defendant  any 
part  of  the  general  costs  of  the  proceedings,  although  it  may 
have  power  to  order  a  successful  plaintiff  to  pay  the  costs  of  the 
action :  Witt  v.  Corcoran  (1) ;  Dicks  v.  Totes.  (2) 

[CoTTOK,  L.J.  According  to  the  practice  in  the  Court  of 
Chancery,  relief  was  sometimes  granted  on  condition  that  the 
plaintiff  should  pay  the  costs  of  suit.] 

It  is  not  denied  on  behalf  of  the  company  that  the  Court  may 
take  into  consideration  the  conduct  of  a  plaintiff  previous  to  the 
action  in  determining  whether  he  ought  to  be  deprived  of  costs : 
Harnett  v.  Vise  (3) ;  but  it  is  a  very  different  question  whether  a 
successful  defendant  can  be  made  to  pay  part  of  the  general  costs 
of  the  cause.  It  is  true  that  now  the  costs  of  an  action  tried 
without  a  jury  are  in  the  discretion  of  the  Court :  but  the  practice 
of  the  Court  of  Chancery  must  be  followed,  and  according  to  that 

(I)  2  Ch.  D.  69.  (2)  18  Ch.  D.  76. 

(3)  5  Ex.  D.  307. 
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practice  the  Court  could  not  give  costs  against  the  successful       1882 

party,  but  was  at  liberty  to  withhold  the  payment  of  costs  to   BcFonxu" 

him :  Daniell's  Chan.  Prac  vol.  fi.  ch.  zzxi.  s.  1,  p.  1238  (5th  ed.).       q^t 

In  aarke  r.  HaH  (1),  Lord  Cran worth  said :  ^^I  think  that  the\^  Wwhebn 

BauiWatGo. 
general  principle  upon  the  subject  of  costs  is,  and  ought  to  be, 

that  which  was  often  laid  down  and  acted  upon  by  Lord  Cottenham, 
that  the  costs  ought  never  to  be  considered  as  a  penalty  or 
punishment,  but  merely  as  a  necessary  consequence  of  a  party 
haying  created  a  litigation  in  which  he  has  failed."  In  Tidwell 
V.  Arid  (2),  it  is  said  by  Leach,  V.C,  at  the  end  of  his  judgment : 
'*  The  bill  must  be  dismissed,  but  without  costs.  I  wish  I  OQuld 
pive  the  plaintiff  his  costs ;  but  the  Court  cannot  do  this  when  it 
dismisses  the  bill."  In  Cooih  y.  Jackson  (3)  it  was  said  by  Lord 
Eldon,  L.C.:  '^With  respect  to  the  costs,  if  I  dismiss  the  bill, 
I  cannot  give  the  plaintiff  his  costs.  Certainly,  I  shall  not  give 
the  defendant  his  costs,  though  I  do  dismiss  the  bill."  It  follows 
from  these  authorities  that  the  High  Court  has  no  power  to  order  ' 
a  successful  defendant  to  pay  costs,  and  the  Bailway  Commis- 
sioners can  have  no  greater  authority  than  the  judges  of  the  High 
Court. 

Anstie^  and  Bosanquet^  for  Messrs.  Foster.  It  is  not  unreason- 
able that  a  successful  party  should  sometimes  be  called  upon  to 
pay  part  of  the  costs  of  the  litigation :  under  the  former  practice 
of  the  Ecclesiastical  Courts,  defendants,  although  they  were  success- 
ful, might  be  compelled  to  pay  costs :  BoUe's  Abridg.  Prohibition, 
(P.)  9 ;  Viner*s  Abridg.  Prohibition,  (P.)  6.  It  must  be  admitted 
that  according  to  the  report  of  what  seems  to  be  the  same  case  in 
Brownlow,  86,  a  prohibition  was  granted  to  the  Ecclesiastical 
Court :  it  appears,  however,  that  according  to  the  practice  of  the 
Spiritual  Courts  the  plaintiff,  although  he  failed  in  his  suit,  was 
allowed  his  costs  if  he  had  causa  litigandL  It  is  contended  for 
the  railway  company  that  the  order  of  the  Bailway  Commissioners 
was  ultra  vires ;  but  a  party  to  a  suit,  who  is  successful  as  to  the 
chief  issue,  may  render  himself  liable  to  costs  in  respect  of  the 
other  issues ;  in  Dufaur  v.  Sigd  (4)  a  successful  defendant  was 
ordered  to  pay  part  of  the  costs  on  the  ground  of  his  misconduct. 

(1)  6  H.  L.  C.  633,  at  p.  667.  (3)  6  Vea.  11,  at  p.  41. 

(2)  3  Madd.  403,  at  p.  409.  (4)  4  De  G.  M.  &  G.  520. 
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1882        It  is  not  to  be  assumed  that  the  railway  company  succeeded  as  to 

Bk  Foster    every  issue. 

Obeat  [Bbktt,  LJ.  .  In  Jhkfaw  v.  Bigd  (1)  the  misconduct  of  the 

WEsrmN    defendant  took  place  in  the  course  of  the  litigation :  here  the 

supposed  ground  of  complaint  happened  before  the  litigation 

arose;  the  Railway  Commissioners  made  the  order  complained 

of  because  the  company  did  not  issue  a  notice  which  they  were 

not  bonnd  to  issue. 

CoTTONy  L.J.  In  DufauT  y.  Sigd  (1)  the  misconduct  of  the 
successful  defendant  was^  in  fact,  contempt  of  court ;  for  he 
inserted  irrelerant  matter  in  the  affidayits.] 

In  WittY.  Oorooran  (2)  the  decision  was  simply  that  the  defend- 
ant was  not  appealing  against  an  order  for  costs.  Dicks  y. 
Tales  (8)  is  the  only  case  which  colourably  supports  the  argument 
for  the  railway  company.  Howeyer  erroneous  the  direction  of  the 
Railway  Commissioners  as  to  costs  may  have  been,  it  related  to  a 
matter  within  their  jurisdiction,  and  therefore  their  decision 
cannot  be  oyerruled. 

Wdfster,  Q.O.f  in  reply,  was  stopped. 

Brett,  L.J.  We  think  that  the  matter  is  clear  enough,  and 
that  we  need  not  trouble  the  counsel  for  the  railway  company 
further. 

The  Bailway  Commissioners  have  held  an  inquiry  between  par* 
ties ;  that  inquiry  was  within  their  jurisdiction,  and  they  have 
given  judgment,  except  as  to  the*  question  of  costs,  entirely  in 
favour  of  the  railway  company,  on  the  ground  that  the  railway 
company  were  not  in  any  way  liable  to  the  claim  made  against 
them  by  Messrs.  Foster.  They  have  also  dealt  with  the  costs  of 
the  litigation,  and  although  they  have  found  that  the  company  are 
entitled  to  judgment  absolutely,  so  far  as  the  causes  of  complaint 
are  concerned,  nevertheless  they  have  adjudged  that  the  company 
shall  pay  half  the  costs  of  the  applicants.  For  the  company  it 
has  been  argued,  that  the  Bailway  Commissioners  have  no  juris- 
diction to  make  an  order  like  that  under  any  circumstances.  For 
the  applicants  it  has  been  argued,  that,  however  erroneous  the 

(1)  4  De  G.  M.  &  G.  520.  (2)  2  Ch.  D.  69. 

(3)  18  Ch.  D.  76. 
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exercise  of  the  jurisdiction  may  have  been,  the  Oommissioners       1882 
have  power  to  deal  with,  the  question  of  costs  in  such  manner    rkFostbb 
as  they  may  think  fit    It  has  been  further  alleged  on  the  part      q^^ 
of  the  applicants  (who  are  in  this  Court  the  respondents)|  that    ^■"^■'^ 
possibly  the  Commissioners  haye  directed  half  the  costs  to  be  paid       ' — 
by  the  company  on  the  ground  that  the  applicants  have  suc- 
ceeded on  some  of  the  issues  of  fact  which  were  raised  at  the 
hearing. 

With  regard  to  the  latter  point,  it  seems  to  me  that  it  would 
be  an  unfair  manner  of  attempting  to  support  the  judgment  of  the 
CommissionerBy  if  we  were  to  assume  that  they  may  have  done 
something  which  by  the  very  terms  of  their  judgment  they  do  not 
assume  to  have  done.  They  have  stated  the  exact  grounds  of 
their  jadgment,  which  are,  that  some  public  notice  might  have 
been  given  of  the  change  of  circumstances  and,  that  although  there 
was  no  legal  obligation  on  the  part  of  the  company  to  give  that 
notice,  yet  the  company  are  responsible  for  the  uncertainty  as  to 
the  ownership  and  liability  to  repair  which  occasioned  the  pro- 
ceedings, and,  consequently,  that  the  company  ought  to  pay  part 
of  the  applicants'  costs.  Therefore,  I  think  that  this  case  must 
be  decided  on  the  assumption  that  the  Commissioners  have  not 
dealt  with  any  issues  of  fact,  and  have  not  given  costs  in  respect 
of  the  success  of  the  applicants  upon  any  issuer,  and  it  must  be 
assumed  that  although  every  issue  of  fact  has  been  found  in 
favour  of  the  company,  yet,  on  account  of  some  neglect  on  their 
part  before  the  litigation  began,  the  Commissioners  considered 
that  they  had  jurisdiction  to  give  part  of  the  costs  to  the  appli- 
cants against  the  company.  When  it  is  urged  that  the  Com- 
missioners may  have  given  these  costs  in  respect  of  issues,  I 
cannot  help  observing  that  the  costs  are  not  measured  by  any  issue 
on  which  the  applicants  have  succeeded.  It  is  obvious  that  the 
Commissioners  did  not  act  on  the  ground  suggested  but  on  the 
ground  which  they  have  stated. 

The  question,  therefore,  is  whether  the  Commissioners  have  ex- 
ceeded their  jurisdiction,  or  whether  they  have  merely  come  to 
an  erroneous  decision.  It  is  true  that,  however  erroneous  the 
decision  may  have  been,  yet,  if  they  had  jurisdiction  to  make  the 
order  complained  of,  we  cannot  interfere.    I  shall  not  shrink 
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1882       from  expressing  in  decided  langoage  the  opinion  to  which  I  have 

Re  FomB~  come,  after  hearing  many  cases  with  regard  to  the  Oommissioners  ; 

OiuuLT      ^  think  it  a  misfortune  both  to  the  Commissioners  themselyes 

WasmK    and  to  the  suitors,  that  no  appeal  is  allowed  in  respect  of  the 

important  matters  brought  before  them.  It  would  be  advantage- 
ous if  they  could  be  assisted  as  to  their  decisions  by  a  Court  of 
Appeal.  The  argument  which  convinces  me  that  the  order  com- 
plained of  was  an  excess  of  jurisdiction  is  this,  that  before  the 
Supreme  Court  of  Judicature  Acts,  1873, 1875,  there  was  a 
Superior  Court  which  had  an  absolute  discretion  with  regard  to 
costs  within  its  jurisdiction,  and  that  Court  was  the  Court  of 
Chancery.  I  cannot  see  that  there  was  any  limit  to  the  discretion 
as  to  costs,  which  were  within  its  jurisdiction.  As  that  power 
existed  in  the  Court  of  Chancery,  the  judges  of  it  were  obliged  to 
consider  whether  they  had  jurisdiction  to  make  an  order  compel- 
ling a  defendant  to  pay  part  of  the  plaintifiTs  costs,  where  the 
defendant  succeeded  absolutely  and  shewed  that  the  plaintiff  had 
had  no  title  to  maintain  the  litigation  which  he  had  commenced ; 
and  it  seems  to  me  that  they  came  to  the  conclusion,  not  that 
they  would  not  exercise  a  discretion  belonging  to  them,  but  that 
they  had  no  jurisdiction.  They  gave  reasons  for  their  decisions, 
and  the  language  which  they  used  shews  clearly  to  my  mind  that 
they  considered  they  had  no  jurisdiction.  The  terms  used  by 
Sir  John  Leach  and  by  Lord  Eldon  in  the  two  cases  cited,  seem 
to  me  to  shew  that  in  their  opinion  to  give  costs  to  an  unsuccess- 
ful plaintiff  would  have  been  to  do  that  which  they  had  no  juris- 
diction to  do.  That  being  the  rule  existing  in  the  Court  of 
Chancery,  and  the  Courts  of  Common  Law  having  no  discretion 
as  to  costs,  the  Supreme  Court  of  Judicature  Acts  passed,  and  by 
force  of  Order  LY.,  gave  to  the  Common  Law  Divisions  an  abso- 
lute discretion  as  to  costs.  Order  LY.  so  far  as  it  confers  a 
discretion,  was  not  wanted  with  regard  to  the  Chancery  Division : 
it  adopted  the  power  of  the  Court  of  Chancery  and  applied  it  to 
the  Chancery  and  Common  Law  Divisions  of  the  High  Court 
The  discretion  as  to  costs  was  given  in  as  large  terms  as  the 
power  was  given  to  the  Bailway  Commissioners  by  s.  28  of  the 
Begulation  of  Bailways  Act,  1878.  This  raises  the  question 
whether  the  former  jurisdiction  of  the  Court  of  Chancery  has  been 
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extended^  and  whether  a  larger  jarisdiotion  has  been  given  to  the  1882 
Divisions  of  the  High  Oonrt  including  the  Chancery  Division^  or  rk  fostbb 
whether^  notwithstanding  the  words  of  Order  LV.,  the  meaning  of  gbbat 
the  Legislature  was  that  the  Chancery  and  Common  Law  Divisions  d^""^?j^ 
of  the  High  Court  should  have  the  same  power  which  the  Court  — 
of  Chancery  had  had  before,  namely,  absolute  discretion  as  to  all 
costs  within  their  jurisdiction ;  and  the  further  question  arises 
whether  where  a  defendant  has  so  far  succeeded  as  to  shew  that 
the  plaintiff  had  no  right  to  maintain  the  litigation  against  him, 
nevertheless  costs  could  be  given  against  the  defendant.  Now, 
the  judgments  in  WtU  v.  Chreoran  (1)  and  Dicks  v.  TcUes  (2) 
seem  to  me  to  shew  that  in  the  opinion  of  the  judges  in  the 
Court  of  Appeal,  which  if  it  is  the  ground  of  their  judgments  is 
binding  upon  us  even  although  we  did  not  agree  with  it,  the 
meaning  of  Order  LY.  is  that  there  should  be  an  absolute  discre- 
tion over  all  costs  within  the  jurisdiction  of  the  High  Court,  and 
that  the  jurisdiction  of  the  High  Court  should  be  precisely  what 
the  jurisdiction  of  the  Court  of  Chancery  was  before,  and  there- 
fore that  where  the  defendant  has  absolutely  succeeded  no  order 
can  be  made  against  the  defendant  in  favour  of  the  plaintiff  for 
any  part  of  the  costs  of  the  litigation.  That  seems  to  me  to 
be  the  foundation  of  the  judgment  in  Witt  v.  Coreoran.  (1) 
James,  L. J.,  says,  *^  The  Act  says  that  there  shall  be  no  appeal 
for  costs  where  they  are  in  the  discretion  of  the  Court,  but  there 
is  no  discretion  as  to  whether  a  man  has  or  has  not  been  guilty  of 
something  alleged  against  him.''  He  afterwards  proceeds :  **  The 
defendant  says  he  has  been  guilty  of  nothing,  and  if  the  Court 
had  been  of  that  opinion,  it  could  not  have  ordered  him  to  pay 
the  costs,  any  more  than  it  could  dismiss  a  bill  and  order  the 
defendant  to  pay  the  costs  of  the  suit.**  The  language  of  this 
judgment  seems  to  me  to  adopt  the  old  rule  of  the  Court  of 
Chancery,  which  was  declared  by  Lord  Eldon  and  Sir  John 
Leach.  In  DmsIs  v.  Fate  (2)  the  Master  of  the  Bolls  says  (p.  84), 
**  Now,  if  a  plaintiff  has  no  title,  are  the  costs  of  the  action 
in  the  discretion  of  the  Court,  so  that  the  Court  can  give  the 
whole  of  them  to  the  plaintiff?  It  seems  to  me  that  they  are 
not  No  one  has  ever  heard  of  a  defendant  being  ordered  to 
(1)  2  Ch.  D.  69.  (2)  18  Ch.  D.  76. 
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1882  pay  the  costs  of  the  ]^bdntiff  who  has  failed  to  make   out 

,  BeFobtbr  any  title,  nor  did  the  Yiee-Chancellor  intend  to  make  any  such 

Gmat  order.'*    By  nsing  the  phrase  "  so  that  the  Court  can  giro  the 

WE8TEBK  ^hoie  of  them  to  the  plaintiff/'  all  that  the  Master  of  the  Bdls, 

Railway  Co.  ^  ••ttii^         ii#*t« 

in  my  opinion,  meant  was  that  if  the  defendant  had  fuled  on 

a  part  of  the  litigation,  or  if  he  had  been  guilty  of  such  misoon- 
dnot  as  occurred  in  Hufawr  y.  Sigd  (1),  the  defendant,  although 
successful  on  the  whole,  would  have  to  pay  the  costs  to  the 
plaintiff  occasioDed.  by  the  matters  in  respect  of  which  he  had 
failed  or  misconducted  himself.  The  Master  of  the  Bolls  seems 
to  noke  to  adopt  the  rule  of  the  Court  of  Chancery,  and  James,  LJ., 
uses  still  stronger  language  (p.  85) :  ^*  A  plaintiff  may  succeed  in 
getting  a  decree  and  still  have  to  pay  all  the  costs  of  the  action, 
but  the  defendant  is  dragged  into  Court  and  cannot  be  made 
liable  to  pay  the  whole  costs  of  the  action  if  the  plaintiff  had  no 
title  to  bring  him  there."  These  cases  seem  to  me  to  shew  that 
the  true  construction  of  Order  LY.  is,  that  it  adopts  the  jurisdic- 
tion of  the  Court  of  Chancery  as  to  costs  with  the  same  limitatkm 
of  jurisdiction  as  formerly  existed  in  that  Court  The  farther 
question  arises  whether  s.  28  of  the  Regulation  of  Railways  Act, 
1873,  is  to  be  construed  in  the  same  manner  as  Order  LY. :  it  is 
substantially  identical;  it  gives  a  power  to  a  judicial  tribunal 
and  therefore  is  in  pari  materia ;  and  for  these  reasons  I  think 
that  s.  28  ought  to  be  construed  in  the  same  manner  as  Order  LY., 
and  that  the  same  rule  is  applicable  to  the  Railway  Commis- 
sioners as  is  applicable  to  the  Chancery  and  Common  Law  Divi- 
sions of  the  High  Court,  and  consequently  that  the  order  of  the 
Railway  Commissioners  as  to  the  payment  of  costs  was  not 
merely  an  erroneous  decision,  but  was  something  beyond  the 
limits  of  their  discretion.  Under  the  circumstances  the  proper 
mode  of  curing  the  excess  of  jurisdiction  is  \.q  say  that  a  prohibi- 
tion must  go  against  the  taxation  of  these  costs. 

Cotton,  L.J.  The  only  question  which  we  have  now  to  con- 
sider is  whether  the  Railway  Commissioners  had  jurisdiction  to 
make  the  order  complained  ofl  Messrs.  Foster  brought  the 
Great  Western  Railway  Company  into  Court  before  the  Railway 

(1)  4  De  G.  M.  &  a  520. 
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Oommiflsioners.     The  oomplaiut  was  founded  upon  s.  6  of  the 
Begalation  of  Bailways  Act,  1873,  and  Messts.  Foster  alleged  that   BBFosraa 
the  eompany  had  the  control  of  a  canal,  and  had  not  properly      q^t 
performed  the  duties  imposed  upon  them  by  s.  17.     The  Bailway  ^'"^^ 

Comadssioners  haye  decided  that  the  company  had  not  oflfended       

against  the  statate,  and  that  Messrs.  Foster  had  no  ground  of  com- 
plaint against  them ;  neyertheless,  the  Commissioners  have  ordered 
the  company  to  pay,  not  the  costs  of  particular  matters  introduced 
into  the  pleadings,  or  the  costs  of  particular  steps  which,  in  the 
opinion  of  the  Commissioners,  had  been  improperly  taken,  but 
part  of  the  general  costs  of  the  proceedings,  that  is,  part  of  the 
costs  incurred  by  the  applicants  in  bringing  the  company  into 
Court  in  order  that  the  matter  in  dispute  might  be  decided.  Had 
the  Baflway  Commissioners  jurisdiction  to  make  the  order  com- 
plained of?  It  seems  strange  that,  although  a  Court  decides 
that  no  ground  exists  for  instituting  a  suit,  nevertheless  it  shall 
have  power  to  compel  the  successful  party  to  pay  the  costs  of 
improperly  harassing  him  with  litigation.  I  am  not  now  alluding 
to  the  costs  occasioned  by  improperly  conducting  the  proceedings, 
as  by  introducing  irrelevant  or  scandalous  matter;  these  costs  the 
successful  party  may  be  ordered  to  pay,  and  as  to  this  point  I  may 
mention  Dufatn'  y.  Siffel  (1),  and  other  similar  cases  may  also  be 
referred  to.  The  whole  question  is,  what  is  the  true  construction 
of  s.  28  of  the  Begulation  of  Bailways  Act,  1873  ?  Does  it  give  . 
the  Court  of  the  Bailway  Commissioners,  a  court  first  established 
by  that  Act,  power  in  deciding  a  litigation  between  adverse 
parties  to  make  the  party  who  has  been  unjustly  sued  pay  the 
costs?  In  considering  this  question  we  must  recollect  what  was 
the  practice  of  the  Superior  Courts  existing  in  1873.  The  Courts 
of  Common  Law  had  no  discretion  as  to  costs ;  in  them  the  costs 
followed  the  result,  and  it  seems  to  have  been  the  object  of  the 
Supreme  Court  of  Judicature  Act,  1875,  Order  LY.,  that  this  rule 
of  practice  should  not  apply  to  the  new  tribunal,  and  that  costs 
should  not  follow  the  result,  but  that  a  discretion  should  be 
exercised  as  to  how  the  costs  should  be  paid.  In  1873  one 
tribunal  existed  which  exercised  a  discretion  as  to  costs,  namely, 
the  Court  of  Chancery :  but,  although  that  Court  did  exercise  a 
(1)  4  De  G.  M.  &.  G.  520. 
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1882       jarisdiotion  as  to  costs  of  litigation,  yet  it  was  always  held,  down 
BiTFofiTim   to  the  time  of  passing  the  Begolation  of  Railways  Aot»  1873,  that 
GuBAT      ^b^^  t^^  plaintiff  entirely  failed,  that  is,  where  the  Coart  came 
WBSTBiuf    to  the  conclosion  that  he  was  utterly  wrong  in  harassing  the 
—     '  defendant  with  litigation,  the  Court  had  no  power  of  making  a 
saccessfal  defendant  pay  the  costs  of  the  sait    To  my  mind  it  is 
immaterial  that  only  half  of  the  applicants'  costs  hare  been 
ordered  to  be  paid  by  the  company,  because,  if  the  Court  had 
jurisdiction  to  make  them  pay  half,  of  course  it  could  haye  made 
them  pay  the  whole.    By  the  Begulation  of  Bail  ways  Acts,  1873, 
8.  23»  a  discretionary  power  is  given  to  a  new  tribunal ;  but  that 
tribunal  was  to  exercise  jurisdiction  as  between  adverse  litigants, 
and  I  think  it  must  be  held  that  Parliament  intended  to  confer 
only  such  power  as  had  been  exercised  by  the  Court  of  Chancery. 
It  was  urged — ^and  I  refer  to  the  argument  to  shew  that  I  have 
not  forgotten  it — ^that  the  Ecclesiastical  Courts  exercised  the 
jurisdiction  which  the  Railway  Commissioners  claimed  to  exercise 
by  making  the  order  appealed  against.    It  is  established  that  the 
Ecclesiastical  Courts  did  claim  to  exercise  a  jurisdiction  to  make 
a  person  brought  before  them  without  cause  pay  the  whole  of  the 
costs,  although  it  was  decided  that  there  was  nothing  against  hinu 
It  is  at  least  doubtful  whether  it  was  not  decided  by  the  Courts  of 
Common  Law  that  this  claim  was  an  excess  of  jurisdiction  on  the 
part  of  the  Ecclesiastical  Courts.    If  it  were  necessary  to  settle 
the  point,  I  should  say  that  the  Courts  of  Common  Law  did  decide 
that  it  was  an  excess  of  jurisdiction,  because,  as  it  seems  to  me,  a 
decision  to  that  effect  would  accord  with  the  practice  existing  both 
at  Common  Law  and  in  Chancery ;  but  if  the  Courts  of  Common 
Law  did  not  so  decide,  the  result  would  simply  be  that  the 
Ecclesiastical  Courts,  haying  regard  for  the  purpose  for  which 
they  were  constituted,  namely,  the  correction  of  manners,  thought 
it  right  to  assume  the  power  of  ordering  that  the  costs  of  the 
litigation  should  be  paid  by  persons  who,  although  no  decree 
could  be  made  against  them,  had  by  their  conduct  given  some 
ground  for  suspicions.    But  even  this  latter  view  cannot  properly 
bring  us  to  decide  that  the  Begulation  of  Bailways  Act,  1873,  in 
giving  to  this  new  tribunal  power  as  to  costs  intended  to  follow 
the  doubtful  practice  of  the  Ecclesiastical  Courts,  but  we  ought 
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to  hold  that  the  legialatare  intendei  to  arm  the  new  tribanal       1882 
with  the  difloretion  exercised  by  the  Court  of  Chancery,  subject   bkFosikb 
to  the  limitations  existing  also  in  that  Court,  that  a  successful      q^^^, 
defendant  cannot  be  ordered  to  pay  costs.    It  is  unnecessary  to    WEarERN 
go  through  the  cases  referred  to  by  Brett,  L.  J.    In  my  opinion, 
no  power  was  given  to  the  Bailway  Commissioners  to  make  a 
successful  defendant  pay  any  part  of  the  general  costs,  and 
therefore  a  prohibition  must  go  to  stay  further  proceedings 

upon  the  taxation. 

Appeal  aUawed. 

Solicitor  for  company :  B.  B.  NeUon. 

Solicitors  for  applicants :  Orovoder^  AnsHe,  db  Vizard. 

J.  K  H. 


THE  QUEEN  ON  THE  PROSECUTION  OP  F.  D.  PALMER  v.  F«&.27. 

THE  JUSTICES  OF  GREAT  YARMOUTH. 

Justice  f^  Peae^^DisjualifiocUian  from  Bia$^Litigant  in  nmHar  Oaaes^ 
%  Waiver  of  Ohfectum, 

At  a  special  aesrioas  for  appeals  against  a  poor-rate,  the  chairman  of  the 
magistrates,  who  was  himself  appellant  in  one  of  the  oases  for  hearing,  took  part 
in  the  decision  of  all  the  cases  except  his  own.  When  his  own  case  was  csdled 
on,  he  left  the  hench  and  went  to  the  hody  of  the  court  and  conducted  the  case 
himself.  On  a  rale  for  a  certiorari  to  bring  up  all  the  orders  for  the  purpose  of 
quashing  them : — 

Bdd,  by  Field  and  Bowen,  JJ.,  that  the  chairman,  being  a  litigant  in  a 
matter  similar  to  the  other  matters  before  the  Court,  was  disqualified  from  acting 
as  a  justice,  and  that  the  orders  were  bad. 

Before  the  sessions  were  held  the  appellants  gave  notice  to  the  clerk  of  the 
justices  that  objection  would  be  made  "if  any  justices  who  were  rated  in 
Yarmouth  heard  the  appeals.**  At  the  hearing  this  objectiont  and  no  other,  was 
made,  and  it  was  overruled  by  the  justices : — 

Etld^  that  the  appellants  were  not  precluded  by  the  form  of  their  notice  from 
contending,  in  support  of  the  rule  for  a  certionvi,  that  the  chairman,  even  if  not 
disqualified  by  reason  of  his  being  rated,  was  disqualified  by  reason  of  his  being 
himself  a  litigant;  although  this  latter  objection  was  not  specifically  mentioned 
in  the  notice,  or  made  before  the  justices. 

Bulb  for  a  certiorari  to  bring  up  and  quash  certain  orders 
made  by  the  justices  of  Great  Yarmouth. 

The  facts,  so  far  as  material  to  the  points  decided  by  the  Court, 
were  as  follows: — The  parish  of  Great  Yarmouth  is  not  corn- 
prised  in  any  union  but  is  a  parish  in  itself,  and  was  brought  by 

You  VllJ.  2  N  2 
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1882  the  Union  Assessment  Act,  1880  (43  &  44  Yict  o.  7,  s.  2), 
Tbe  Quxnr  under  the  operation  of  the  Union  Assessment  Committee  Act, 
JCWIOT8  OF  1862  (25  &  26  Vict.  c.  108),  s.  45.  A  committee  was  accordingly 
Yarmout  Appointed  by  the  board  of  guardians,  and  made  a  valuation  list 
for  the  parish  for  the  purpose  of  the  poor-rate.  Several  of  the 
inhabitants  objected  to  the  valuation,  and  failing  to  obtain  relief 
from  the  assessment  committee,  gave  notice  of  appeal  to  the 
borough  magistrates  in  special  sessions,  held  under  6  &  7  Wm.  4, 
c.  96,  8.  6,  against  the  poor-rate  made  on  the  3rd  of  October, 
1881,  being  the  first  poor-rate  after  the  valuation  list  came  into 
force.  The  special  sessions  for  hearing  such  appeals  was  held  on 
the  22nd  of  November,  1881,  and  on  the  17th  of  the  same  month 
the  clerk  to  the  assessment  committee,  Mr.  F.  D.  Palmer,  wrote 
to  the  clerk  to  the  justices  as  follows: — "I  beg  to  inform  yon 
that  at  the  hearing  of  the  poor-rate  appeals  on  Tuesday  next 
objection  will  be  made  if  any  justices  who  are  rated  in  Yarmouth 
proceed  to  hear  the  appeals.*' 

On  the  day  on  which  the  sessions  were  held  there  were  present 
on  the  bench  Mr.  Aldred,  the  mayor,  who  acted  as  chairman,  and 
five  other  magistrates,  and  there  were  in  court  other  justices  who 
were  members  of  the  assessment  committee.  All  the  justices  on 
the  bench  were  resident  inhabitants  and  rated  to  the  relief  of  the 
poor,  and  the  chairman  was  one  of  the  appellants  against  the 
rate.  At  the  sitting  of  the  court  he  announced  that  he  and 
the  magistrates  present,  other  than  those  who  were  members  of 
the  assessment  committee,  would  hear  the  appeals.  No  objection 
was  then  raised  to  their  doing  so.  The  first  five  cases  were  dis- 
posed of,  and  in  each  case  a  reduction  was  made  in  the  valuation. 
The  case  in  which  the  chairman  was  appellant  was  then  called 
on,  whereupon  the  chairman  left  the  bench  and  went  into  the 
body  of  the  court  and  himself  conducted  his  appeal,  and  the 
bench  reduced  the  assessment  in  that  case  also.  Another  case 
was  disposed  of,  and  the  remainder  were  adjourned  until  the 
20th  of  December,  when  the  mayor  again  presided,  the  bench 
being  constituted  nearly  as  on  the  preceding  occasion.  At  such 
adjourned  sessions  an  objection  was  made  to  justices  rated  in 
Great  Yarmouth  hearing  the  appeals,  but  it  was  overruled. 

The  rule  was  obtained  on  the  groun^d  that  the  justices  were 
disqualified  by  being  rated  in  Great  Yarmouth,  and  that  ihi^y 


VOL.  Yin.  QUEEira  BENCH  BITIBION.  527 

had  sat  and  decided  upon  appeals  in  which  they  themselveB  were       i882 
interested. 


THBQvmr 

Bfdwer,  Q.0^  and  MouUon,  shewed  canse,  and  contended  that  '^^SSSf/' 
the  justices  were  not  disqualified  by  being  rated  inhabitants  of  the  Yabvotttb. 
borough.  [As  the  Conrt  expressed  no  opinion  on  this  point  the 
arguments  are  omitted.]  They  also  contended  that  this  was 
the  only  objection  specified  in  the  notice  of  the  17th  of  NoTem- 
ber,  or  relied  on  at  the  adjourned  sessions  on  the  20th  of 
November,  and  that  any  other  objection  which  might  have  been 
open  to  the  assessment  committee  had  been  waived  by  the  con- 
duct of  their  derk.  They  cited  Beg.  v.  OheUenham  Commia- 
Bionen  (1);  WdkefiM  Board  of  Health  v.  West  Biding  md 
GHfMby  By.  Co.  (2) ;  and  Wildes  v.  BimeU.  (3) 

JFbries,  Q.O.  (£.  S.  Wright,  with  him),  contended  that  the 
justices  were  disqualified;  that  the  letter  of  the  17th  of  Novem- 
ber was  a  general  notice  of  objection,  on  the  ground  of  the 
interest  of  the  justices,  and  applied  to  the  case  of  a  magistrate 
being  himself  an  appellant ;  that  it  was  not  necessary  to  repeat 
the  objection,  and  that  nothing  had  been  done  to  waive  it  He 
cited  Bex  v.  Justices  of  Essex  (4) ;  Beg.  v.  Beeorder  of  Oam- 
bridge.  (5) 

Field,  J.,  after  stating  the  facts  of  the  case  continued : — Under 
these  circumstances  application  is  made  to  bring  up  these  orders 
on  the  ground  that  they  ought  to  be  quashed,  and  with  great 
reluctance  we  have  come  to  the  conclusion  that  we  have  no 
alternative  but  to  make  the  rule  absolute  in  respect  of  all  the 
orders  made  on  the  two  occasions.  The  administration  of  justice 
ought  not  only  to  be  pure  in  itself,  and  capable  of  being 
demonstrated  to  be  so,  but  nothing  should  be  done  by  those  who 
are  administering  it  to  throw  on  it  a  substantial  doubt.  It  is  not 
enough  that  the  conclusion  arrived  at  was  right,  and  that  it  has 
been  arrived  at  on  right  principles,  for  every  person  having  a 
personal  interest  in  any  litigation,  or  having  a  direct  or  indirect 
motive  for  desiring  a  particular  decision  to  be  come  to,  should 

(1)  1  Q.  B.  i67.  (3)  Law  Rep.  1  0.  P.  7l2. 

(2)  6  B.  ft  S.  794.  (4)  6  M.  ft  a  618. 

(6)  8  E.  ft  B.  687. 
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ife82  abstain  from  putting  him&elf  in  each  a  position  as  that,  nncon- 
Thb  Qttxeh  scionsly  to  himself,  a  bias  adverse  to  the  due  administration  of 
.  ^-  ^  justice  might  take  possession  of  his  mind.  This  principle  is  acted 
Gbiat  on  in  a  case  of  less  importance  than  that  of  the  administration  of 
justice,  namely,  the  relation  of  principal  and  agent.  Nothing  is 
clearer  than  that  where  an  agent  takes  a  reward  from  the  other 
side,  or  puts  himself  in  the  position  of  having  a  personal  benefit 
out  of  the  matter  in  which  he  is  acting  for  his  employer,  it  is  not 
necessary  to  shew  any  damage  resulting,  nor  any  bias  in  point  of 
fact,  it  is  enough  to  shew  that  he  has  put  himself  in  a  poeition 
that  is  inconsistent  with  the  fair  and  unbiased  discharge  of  his 
duties.  The  reason  for  this  is  plain,  for  it  is  impossible  to  measure 
the  effect,  great  or  little,  that  such  a  bias  may  produce.  In  the 
case  o{  Harringtof^  y.  Victoria  Graving  Bock  Company  (1)  this  was 
established  conclusively,  for  the  jury  found  that  the  plaintiff  had 
entered  into  an  agreement  by  which  he  was  to  receive  commission 
'  for  superintending,  and  that  this  was  inconsistent  with  his  duty  to 
his  employer,  but  that  he  had  not  acted  in  pursuance  of  any  bias^ 
and  that  no  damage  had  resulted,  yet  the  Court  held  that  the 
plaintiff  could  not  maintain  an  action  for  the  commission  on  the 
ground  that  the  consideration  for  the  contract  was  corrupt. 

Applying  those  principles  to  this  case  it  is  difficult  not  to  see 
that  the  course  adopted  on  this  occasion  was  not  only  very  much 
to  be  deplored,  but  also  very  much  to  be  condemned.  What  was 
done  was  this :  the  mayor  knowing,  as  all  his  brother  justices  must 
have  known,  that  he  was  one  of  the  litigants,  acted  in  five  appeals 
and  reduced  the  amount  of  the  assessment,  a  decision  which,  when 
his  own  property  came  to  be  considered,  it  is  impossible  to  say 
would  not  have  a  considerable  effect  upon  the  minds  of  those 
justices  who  had  to  decide  the  appeal.  They  state  that  the 
reductions  were  their  united  judgment;  but  if  they  discussed  the 
matter  among  themselves,  and  if  the  mayor  said  anything  to  his 
brethren  upon  it,  what  he  said  must  have  been  that  which  he  was 
going  to  repeat  afterwards  in  his  own  case.  They  may  have  been 
legitimate  arguments  and  well  founded,  but  it  is  impossible  not  to 
see  that  there  was  a  relation  produced  between  the  mayor  and  the 
other  justices  which  would  tend  to  induce  in  their  minds  a  bias 
from  which  the  judicial  mind  should  be  kept  free.    Had  this  been 

(1)  0  Q.  B.  D.  549. 
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a  matter  snoh,  for  instance,  as  an  assault^  or  something  having  no        1882 

common  ground  with  the  other  cases,  the  fact  that  the  mayor  was  thb  Quben 

going  to  conduct  such  a  case  would  have  had  no  bearing  on  the  j^g^i^  or 

decisions  in  the  other  cases.  Here,  however,  there  was  a  common   ^,  Grbat 

'  '  Yabmouth.; 

feature  in  all  the  cases,  namely,  that  to  arrive  at  the  rateable 
value  in  each  of  the  six  cases  the  same  elements  of  value  had  to 
be  considered,  for  these  houses  were  all  in  the  occupation  of  the 
owners.  The  value  would  have  to  be  arrived  at  in  each  case  by 
comparison  with  that  of  the  other  hereditaments  in  its  neighbour- 
hood and  the  character  of  the  property  itself,  as  the  Court  would 
have  no  criterion  arising  from  the  amount  of  rent  paid  to  guide 
thenL 

There  was  another  point,  that  of  disqualification  arising  from 
these  justices  being  rated,  on  which  I  give  no  opinion.  It  is  said, 
however,  that  the  objection  to  these  justices  was  waived,  or  in 
other  words  that  the  conduct  of  the  assessment  committee  by 
their  derk  has  been  such  that  they  must  be  taken  to  have 
consented  to  the  jurisdiction.  At  one  time  I  was  inclined  to  think 
the  letter  of  the  17th  of  November  was  limited  to  the  objection 
to  justices  sitting  who  were  rated  inhabitants;  but  it  has  been 
pointed  out  that  this  is  a  personal  exception,  and  looking  to  the 
fact  that  they  were  rated  inhabitants  and  that  they  were  in  a 
worse  position  than  if  they  had  been  merely  rated  inhabitants, 
because  one  of  their  number  was  a  litigant  himself,  I  am  unable 
to  come  to  the  conclusion  that  the  particular  objection  of  bias  was 
not  sufficiently  specified.  The  two  objections  are  of  the  same 
nature  and  character,  and  we  cannot,  in  my  opinion,  say  that  the 
assessment  committee  by  their  clerk  have  so  conducted  them- 
selves as  to  render  it  unjust  or  inequitable  for  them  to  take  the 
objection  which  they  now  take  to  the  orders. 

The  rule  therefore  will  be  made  absolute  in  its  terms. 

BowEH,  J.    I  am  of  the  same  opinion. 

Bule  dhsoluU. 

Solicitors  for  applicant:  Torr^  JanewaySj  dk  Co.,  for  Danby 
Palmer^  Great  Yarmouth. 

Solicitors  for  defendants:  Jfoples,  Teesdale^  A  Co.,  for  Win. 
HoU,  Qreat  Yarmouth. 

A.  M. 
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1882  [GROWN  CASE  BESEBYED.] 

AfonAll. 
THE  QUEEN  v.  BOWLANDS  and  Othrbs. 


Orimindl  Lauf^The  Dehtor^s  Act,  1869  (32  <fe  33  Via.  e.  62),  b.  13  (3)  — 
Ckediton,  removing  Property  wUh  intent  to  defraud^Execution,  remmrin^ 
Property  to  defeat  — Evidene&^Indictmeat-^Exeewtum  Chreditor^ 

A^  B^  and  0.  were  oonyioted,  under  e.  13,  enb-e.  3,  of  32  &  33  Yict.  c  62,  of 
havings  with  intent  to  defraud  the  creditors  of  A.,  removed  the  property  of  A. 
einoe  the  date  of  an  unsatisfied  judgment  against  A. 

The  eyidence  was,  that  on  the  next  night  after  a  judgment,  which  was  still 
unsaiisfied,  had  been  obtained  against  A.,  the  pn^mrty  of  A«  was  lemoyed  from, 
his  house  by  A.,  B.,  and  C,  in  order  to  defeat  the  creditor  who  had  obtained  the 
judgment,  and  to  prevent  him  from  levying  thereon  to  satisfy  the  judgment. 
There  was  no  evidence  that  A.  had  any  other  creditors,  or  that  there  was  any 
intention  to  defeat  the  daims  of  any  creditors  of  A.  other  than  this  particular 
creditor. 

No  petition  in  bankruptcy  had  been  presented  against  A^  nor  had  any  proceed- 
ings  been  taken  to  have  his  affairs  liquidated  by  arrangement : — 

ffeld,  by  Lord  Coleridge,  G. J.,  Denman,  Stephen,  Mathew,  and  Gave,  JJ.,  that 
the  absence  of  proceedings  in  bankruptcy  or  for  liquidation  was  not  material ; 
that  the  provisions  in  question  of  the  above  statute  applied  to  all  persons;  but 
that  the  conviction  must  nevertheless  be  quashed,  inasmuch  as  an  intent  to 
defraud  creditors  was  charged  but  was  not  proved. 

The  following  case  was  stated  for  the  opinion  of  this  Court  hj 
the  chairman  of  the  Carmarthen  Qaarter  Sessions : 

"  Dayid  Eowhuids,  John  Williams,  and  John  Williams  were  tried 
before  me  at  the  last  quarter  sessions  holden  for  the  county  of 
Carmarthen  on  the  6th  day  of  January,  1882,  upon  an  indictment 
framed  upon  the  3rd  sub-section  of  section  13  of  32  &  33  Yict 
c.  62. 

'*  It  was  proved  that  a  judgment  had  been  reooyered  in  the 
county  court  upon  the  8th  of  November,  1881,  against  David 
Rowlands  for  18/.  is.  8cL,  which  judgment  was  unsatisfied  at  the 
time  of  the  trial.  It  was  further  proved  that  upon  the  night  of 
the  same  day  upon  which  judgment  had  been  recovered,  Rowlands, 
with  the  assistance  of  the  two  Williams',  removed  his  goods  under 
circumstances  which  justified  the  conclusion  at  which  the  jury 
arrived,  that  the  removal  was  efiected  with  the  object  of  defeating 
and  delaying  the  execution  creditor  from  obtaining  the  fruits  of 
his  judgment. 

"  It  was  proved  that  after  the  removal  of  the  goods  on  the  8th 
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of  November  David  Bowland's  house  was  shat  ap,  and  that  the       1882 
bailiff  of  the  county  court  endeavoured  to  serve  two  summonses  Thb  QusnT 
upon  him,  but  was  not  able  to  effect  service.  RovlIim. 

^  It  was  objected  by  counsel  for  the  prisoner  that  the  words  'any 
person*  in  s.  13  must  be  read  in  connection  with  the  words  of 
n.  11  and  s.  12,  and  that  a  person  to  be  liable  under  the  13th 
section  must  be  either  a  bankrupt  or  have  liquidated  his  affiurs 
by  arrangement. 

'*  It  was  further  objected  that  there  was  no  evidence  of  any 
intention  to  defraud  creditors  generally,  and  that  the  effect  to 
defeat  and  delay  a  particular  creditor  did  not  satisfy  the  words  of 
the  8rd  subsection  of  section  13. 

'^  I  overruled  both  objections,  and  left  the  question  of  intention 
to  defraud  the  creditors  to  the  jury,  who  convicted  all  the 
prisoners. 

**  At  the  request  of  the  counsel  for  the  prisoners  I  reserved  this 
case  for  the  opinion  of  the  Court  for  the  consideration  of  Grown 
Gases  Reserved. 

**  The  question  for  the  opinion  of  the  Court  is,  whether  I  ought 
to  have  decided  in  &vour  of  either  of  the  above  objections." 

The  indictment  was  as  follows :— First  count :  **  That  heretofore 
and  before  the  committing  of  the  offence  next  hereinafter  men- 
tioned, to  wit^  on  the  eighth  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-one,  judgment  was 
recovered  against  David  Bowlands  in  the  county  court  bolden  at 
Swansea,  in  the  county  of  Glamorgan,  at  the  suit  of  Phillips  & 
Son,  merchants,  trading  in  the  said  town  of  Swansea,  the  county 
court  judge  sitting  at  Swansea  and  making  and  ordering  the  said 
judgment,  having  jurisdiction  in  that  behalf,  and  that  the  said 
David  Bowlands  and  John  Williams,  a  grocer,  and  John  Williams, 
a  roUerman,  afterwards,  with  intent  to  defraud  the  creditors  of  the 
said  David  Bowlands,  and  within  two  months  of  the  said  judgment 
(which  said  judgment  was  at  the  time  of  the  committing  of  the 
offence  herein  mentioned,  and  still  is  unsatisfied)  removed  goods 
and  chattels  (specifying  them),  the  property  of  the  said  David 
Bowlands,  against  the  form  of  the  statute,"  Ac* 

Second  count,  after  setting  out  judgment  recovered,  as  in  the 
first  count,  alleged  that  the  said  David  Bowlands^  aided  and 
abetted  by  John  Williams,  a  grocer,  and  by  John  Williams,  a 
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1882       rollerman,  afterwards^  and  with  intent  to  defraad  the  creditors,  a» 
Tra  QumT  in  first  connt,  remoyed,  &c. 

RowLANM.       Third  conat,  after  setting  out  judgment  recoyeiedy  as  in  the 
first  oounty  alleged  that  Dayid  Rowlands  afterwards  with  intent 
to  defraud  his  creditors,  as  in  first  count,  removed,  &a 
No  counsel  appeared. 

LoBD  Coleridge,  C.J.  With  some  reluctance  we  have  arrived 
at  the  conclusion  that  this  conviction  must  be  quashed.  That 
there  has  been  conduct  in  its  nature  dishonest  would  seem  dear, 
but  in  order  to  sustain  the  conviction  we  have  to  see  that  the 
conduct  has  been  such  as  to  bring  the  persons  charged  within  the 
provisions  of  the  statute  upon  which  the  charge  is  founded,  and 
within  the  indictment  as  framed.  It  is  not  part  of  our  duty 
to  make  law.  Our  duty  is  to  carry  out,  according  to  law,  the 
provisions  of  the  statute.  The  indictment  is  framed  upon  sub-&  3 
of  s.  13  of  32  &  33  Vict  c.  62,  which  enacts  that  ""any  person " 
shall  be  guilty  of  a  misdemeanour  in  certain  cases,  one  of  which  is 
*^if  he  has,  with  intent  to  defraud  his  creditors,  concealed  or 
removed  any  part  of  his  property  since  or  within  two  months 
before  the  date  of  any  unsatisfied  judgment  or  order  for  payment 
of  money  obtained  against  him."  The  statute  in  question  is  **  an 
Act  for  the  abolition  of  imprisonment  for  debt,  and  for  the  punish- 
ment of  fraudulent  debtors,'*  passed  with  a  Bankruptcy  Act,  though 
separately  from  it.  It  is  a  separate  and  independent  Act,  dealing 
no  doubt  with  cases  in  which  the  fraudulent  debtor  has  become 
subject  to  the  law  of  bankruptcy,  but  not  with  those  cases  alone. 
There  is  nothing  substantial  in  the  first  objection  taken  that  the 
prisoner  has  not  become  a  bankrupt,  and  that  his  affairs  are  not  in 
liquidation.  The  offence  charged  is  quite  independent  of  bank- 
ruptcy. Other  sections  apply  only  to  cases  of  bankruptcy  or 
liquidation:  this  one  is  not  so  restricted.  It  applies  to  ''any 
person,"  whether  bankrupt  or  not.  Here,  on  the  very  night  when 
his  goods  might  haye  been  seized,  the  prisoner  David  Rowlands 
in  company  with  the  other  prisoners,  fraudulently  removes  his 
goods  in  order  to  defraud  a  particular  creditor.  But  he  is  charged 
with  doing  this  to  defraud  his  creditors,  not  to  defraud  a  creditor. 
I  abstain  from  saying  whether  he  oould  have  been  indicted  and 
convicted  of  so  removing  his  goods  with  intent  to  defraud  a 
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creditor  under  ibis  section.    It  is  enough  to  say  he  was  not  so       1S82 
indicted.    It  may  be  that  the  fact  of  a  remoTal  intended  to  have  twmQit— «" 
the  effect^  and  haying  the  effect,  of  delaying  and  defrauding  a   i^^^^hm. 
creditor  might  have  afforded  eyidence  for  the  jury  of  an  intent  to 
defraud  creditors,  but  this  case  was  not  so  left  to  or  considered 
by  the  jury.    Whether  such  an  inference  could  be  drawn  might 
depend  on  circumstanoes.    Evidence  sufficient  to  establish  an 
intent  to  defraud  a  particular  creditor  might  not  warrant  the 
inference  of  an  intention  to  defraud  creditors.    The  attention  of 
the  jury  was  not  directed  to  this  distinction,  and  as  the  direction 
was  thus  insufficient  the  conviction  cannot  be  sustained. 

Dknhan,  J.  The  section  applies  not  only  to  bankrupts  but  to 
all  fraudulent  debtors.  With  regard  to  the  second  objection, 
defrauding  a  particular  creditor  may  under  some  circumstances 
afford  evidence  of  intention  to  defraud  creditors  generally ;  but 
that  is  very  different  from  saying  that  it  must  do  so.  In  the 
present  case  there  was  no  evidence  on  which  this  Court  can  say 
there  was  a  general  intent  proved  and  found  by  the  jury  to 
defraud  creditors,  and  that  is  what  is  charged  by  the  indictment. 
There  is  only  evidence  of  defeating  and  delaying  one  creditor. 

Stephen,  J.  I  am  of  the  same  opinion.  It  is  clear  from  the 
general  course  of  the  legislation  that  the  present  sub-section 
applies  generally,  and  not  merely  to  bankrupts  and  liquidating 
debtors ;  the  first  objection  therefore  fails.  With  regard  to  the 
second  objection  the  conviction  might  possibly  have  been  right, 
but  upon  the  facts  as  stated  we  cannot  support  it.  There  is 
no  evidence  to  shew  that  there  was  a  general  body  of  creditors, 
or  any  creditors,  except  one.  It  is  not  clear  that  the  matter  was 
properly  brought  before  the  jury. 

Mathew,  J.  The  chairman  seems  to  have  decided  as  matter 
of  law  that  there  was  an  intent  to  defraud  creditors  upon  evidence 
i\hich  shewed  a  defrauding  of  a  creditor. 

Cave,  J.,  concurred. 

Conviction  qtuuihed. 

C.  D. 
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18g2  '^^^  QUEEN  V.  GONET  akd  Othkbs. 


MarthlS, 


Frise^ghi^Aiding  and  Abetting^Asiault-^Miademeimowr. 

Two  men  fought  with  each  other  in  a  ring,  formed  by  ropes  'supported  by- 
posts,  in  the  presence  of  a  large  crowd.  Amongst  that  crowd  were  the  pnsoDen. 
It  did  not  appear  that  the  prisoners  took  any  actiTe  part  in  the  management  of 
the  fight,  or  that  they  said  or  did  anything.  They  were  tried  and  oonvicted  of 
assault,  as  beiug  prindpals  in  the  second  degree. 

The  juiy  were  directed  that  prize-fights  are  illegal,  and  that  all  persons  who 
go  to  a  prize-'fight  to  see  the  combatants  strike  each  other,  and  who  are  present 
when  they  do  so,  are  guilty  in  law  of  an  assault,  and  that  if  the  persons  chazged 
were  not  casually  passing  by,  but  stayed  at  the  place,  they  encouraged  the  fight 
by  their  presence,  although  they  did  not  do  or  say  anything.  Upon  this  direction 
the  jury  found  the  prisoners  guilty ;  but  added,  that  they  did  so  in  consequence 
of  such  direction  of  law,  as  they  found  that  the  prisouers  did  not  aid  or  abet : — 

MM,  by  Denman,  J.,  Huddleston,  B.,  Manisty,  Hawkins,  Lopes,  Stephen,  Oare, 
and  North,  JJ. ;  (Lord  Coleridge,  C.J.,  Pollock,  B.,  and  Mathew,  J.,  dissentingX 
that  the  above  direction  was  not  correct,  that  mere  voluntary  presence  at  a  fight 
doe&  not  as  a  matter  of  law  necessarily  render  persons  so  present  guilty  of  an 
assault  as  aiding  and  abetting  in  such  fight,  and  that  the  conviction  could  not 
be  sustained : 

Beld,  by  Lord  Coleridge,  C. J.,  Pollock,  B.,  and  Mathew,  J.,  that  Uie  conviction 
could  be  sustained,  that  the  legal  inference  to  be  drawn  from  mere  presence,  as  a 
voluntary  spectator,  at  a  prize-fight  is,  in  the  absence  of  other  evidence  to  rebut 
such  inference,  that  the  person  so  present  is  encouraging,  aiding,  and  abetting  such 
fight,  and  consequently  guilty  of  assault : 

Bdd,  by  the  whole  Court,  that  a  prize-fight  is  illegal,  and  that  all  persona 
aiding  and  abetting  therein  are  guilty  of  assault,  and  that  the  consent  of  the 
persons  actually  engaged  in  fighting  to  the  interchange  of  blows  does  not  afiM 
any  answer  to  the  criminal  charge  of  assault : 

Semblet  that  mere  presence  of  a  person,  tinexplained,  at  a  prize-fight  afibrds 
some  evidence  for  the  consideration  of  a  jury  of  an  aiding  or  abetting  in  audi 
fight. 

Case  reserved  by  the  chairman  of  the  quarter  sessions  for  the 
county  of  Berks. 

1.  The  above  named  prisoners,  Coney,  Gilliam,  and  Tolly, 
together  with  five  other  persons  were  tried  at  the  general  quarter 
sessions  for  the  said  county  on  the  18th  of  October,  1881. 

2.  They  were  charged  in  an  indictment  containing  counts  for 
unlawful  assaults,  riot,  and  rout,  &c.,  &o.  All  the  counts  except 
the  seventh  and  eighth  were  given  up  by  the  counsel  for  the 


VOL.  YUL  QUEXirB  BENUH  DIVIHION;  585 

prosecQtioiiy  and  the  trial  entirely  proceeded  upon  the  seyenth  i882 

and  eighth  countSy  which  alone  are  material  to  the  case*  The  Qubkh" 

3.  The  seventh  oonnt  charges  all  the  prisoners  except  Bnrke  co^'„ 
with  a  common  assault  npon  him.    The  eighth  count  charges  all 

the  prisoners  except  Mitchell  with  a  common  assault  up<xi  him. 

4.  It  appeared  in  eyidence  that  oii  the  afternoon  of  the  16th  of 
June,  1881y  at  the  dose  of  Ascot  races,  a  witness  who  was  pro- 
ceeding along  the  high  road  towards  Maidenhead,  had  his  atten- 
tion directed  to  some  persons  coming  out  of  a  plantation  by  the 
side  of  the  road*  He  went  into  the  plantation  on  private  ground, 
and  there  saw,  a  few  yards  from  the  road,  a  ring  of  cord  supported 
by  four  blue  stakes.  The  prisoners  Burke  and  Mitchell  took  off 
their  coats  and  waistcoats,  stripped,  and  went  into  the  ring.  Six  • 
other  persons,  of  whom  a  prisoner  named  Symonds  was  one,  went 
into  the  ring,  three  into  each  corner.  Burke  and  Mitchell  fought 
from  three  quarters  of  an  hour  to  an  hour. 

Bets  were  offered  by  some  of  the  persons  in  the  crowd  which 
consisted  of  from  100  to  150  people. 

There  was  no  evidence  that  the  fight  was  for  money  or  reward, 
nor  that  any  one  tried  to  interrupt  it. 

5.  In  cross-examination,  it  was  elicited  that  it  had  been 
rumoured  that  two  naked  men  were  about  to  race. 

6.  Two  witnesses  deposed  to  seeing  Coney  and  TuUy  in  the 
crowd  which  surrounded  the  ring.  They  were  not  speaking,  and 
were  not  seen  to  be  betting  or  taking  any  part  in  the  fight,  or 
doing  anything. 

One  of  the  witnesses  said  that  the  crowd  was  so  closely  packed 
that  it  would  not  have  been  possible  for  Coney  to  push  his  way 
out,  when  he  saw  him  hemmed  in. 

One  witness  spoke  to  merely  seeing  Gilliam  in  the  crowd. 

7.  It  was  contended  for  the  prisoners,  that  it  was  not  proved 
that  this  was  a  prize-fight,  and  that  there  was  no  evidence  of 
assaults  committed  by  them  or  either  of  them,  upon  Burke  or 
Mitchell,  or  that  they  countenanced,  aided,  or  abetted,  the  men 
who  were  fighting,  and  that  the  seventh  and  eighth  counts  were 
not  supported. 

8.  I  directed  the  jury  that  they  were  to  determine  whether 
or  not  this  was  a  prize-fight,  and  I  added,  *^  There  is  no  doubt 
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1882  that  prize-fights  are  illegal,  indeed,  just  as  much  so  as  that 
Thf  q^^^'  persons  should  go  out  to  fight  with  deadly  weapons,  and  it  is  not 
ConvT.  ^^  ^'^  material  which  party  strikes  the  first  blow ;  and  all  persons 
who  go  to  a  prize-fight  to  see  the  combatants  strike  each  other, 
and  who  are  present  when  they  do  so,  are,  in  point  of  law,  guilty 
of  an  assault/'  I  also  added,  in  the  words  of  Littledale,  J.,  in 
Rex  V.  Murphy  (I),  which  I  read  to  the  jury  from  Baasell  on 
Crimes,  5th  ed.  toI.  i.  p.  818,  ''If  they  were  not  casually  passing 
by,  but  stayed  at  the  place,  they  encouraged  it  by  their  presence^ 
although  they  did  not  say  or  do  anything." 

9.  The  jury  found  that  Burke  and  Mitchell  were  guilty  of 
an  assault  upon  each  other,  and  that  Parker  and  Symonds  were 
guilty  of  an  assault 

They  also  found  that  Coney,  Gilliam,  and  Tully,  were  guilty ; 
bat  they  added,  that  it  was  in  consequence  of  my  direction  of 
law,  as  they  found  that  Coney,  Gilliam,  and  Tully  were  not 
aiding  or  abetting. 

10.  I  thereupon  directed  a  verdict  of  guilty  to  be  entered 
against  Coney,  Gilliam,  and  Tully  upon  the  seventh  and  eighth 
counts,  and  sentenced  them  to  three  weeks'  imprisonment  with 
hard  labour,  subject  to  tbe  opinion  of  the  Court  upon  the  case. 

The  other  prisoners  I  sentenced  to  six  weeks'  imprisonment 
with  hard  labour. 

Bail  was  given,  and  the  prisoners  were  liberated  upon  recog- 
nizance to  surrender  at  the  ensuing  Christmas  Sessions. 

The  question  for  the  opinion  of  the  Court  is  whether  my 
direction  to  the  jury  was  correct  ? 

Dec  10,  21,  1881.  J7.  D.  Greene,  and  Hammond  Chambers, 
appeared  for  the  prisoner  Coney. 

The  prisoners  Gilliam  and  Tully  were  not  represented. 

Poland,  J.  JB.  FT.  Bros,  and  JB.  O.  C.  Motobray  appeared  for  the 
prosecution. 

The  arguments  fully  appear  in  the  judgments. 

Cur.  adv.  rafiL 

March  18.    Cave,  J.    In  this  case  I  am  of  opinion  that  the 
(1)  6  C.  &  P.  103. 
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direction  to  the  jury  was  wrong,  and   consequently  that  the        i^^ 
conviction  ought  not  to  stand.  Tbx  Qdxek 

No  direction  to  a  jury  can,  in  my  opinios,  be  regarded  as  right  conkt. 
or  wrong  without  reference  to  the  eyidence  before  the  jury ;  for  a 
direction  which  is  sufficient  under  a  certain  state  of  facts  may 
be  misleading  and  wrong  under  another  state  of  facts.  It  is  im- 
portant therefore  first  to  see  what  the  offence  was  with  which 
the  prisoners  were  charged  and  what  was  the  eyidence  against 
them. 

The  prisoners  were  charged  in  one  count  with  a  common 
assault  on  one  Burke,  and  in  another  count  with  a  like  assault  on 
one  Mitchell. 

The  eyidence  was  that  on  the  16th  of  June  last,  at  the  close  of 
Ascot  races,  Burke  and  Mitchell  had  engaged  in  a  fight  near  the 
road  from  Ascot  to  Maidenhead;  that  a  ring  was  formed  with 
posts  and  ropes ;  that  a  large  number  of  persons  were  present 
looking  on,  some  of  whom  were  undoubtedly  encouraging  the 
fight ;  that  the  men  fought  for  some  time ;  and  that  the  three 
prisoners  were  seen  in  the  crowd,  but  were  not  seen  to  do  any- 
thing, and  there  was  no  eyidence  how  they  got  there  or  how  long 
they  stayed  there. 

The  chairman  of  quarter  sessions  directed  the  jury  in  the  words 
of  Bussell  on  Crimes,  vol.  i.  p.  818 :  **  There  is  no  doubt  that 
prize-fights  are  illegal,  indeed  just  as  much  so  as  that  persons 
should  go  out  to  fight  with  deadly  weapons,  and  it  is  not  at  all 
material  which  party  strikes  the  first  blow,  and  all  persons  who 
go  to  a  prize-fight  to  see  the  combatants  strike  each  other,  and 
who  are  present  when  they  do  so  are,  in  point  of  law,  guilty  of  an 
assault."  And  the  chairman  added,  in  the  words  of  Littiedale,  J., 
in  Bex  y.  Murphy  (1) :  **  If  they  were  not  casually  passing  by,  but 
stayed  at  the  place,  they  encouraged  it  by  their .  presence, 
although  they  did  not  say  or  do  anything." 

By  this  direction  I  gather  that  the  chairman  laid  down  as 
matter  of  law,  first,  that  the  actual  fighters  in  a  prize-fight  are 
guilty  of  an  assault ;  and,  secondly,  that  if  any  person  is  shewn  to 
haye  been  present  in  the  crowd  looking  on  at  the  fight,  that  is 
not  merely  eyidence,  but,  if  unexplained,  conclusiye  proof  that  he 

(1)  6  C.  &  P.  103. 
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1882  was  aiding  and  abetting  the  assault.  That  seems  to  be  the  natural 
TBxQuBsir  meaning  of  the  language  used,  and  ihat^  from  the  finding  of  the 
OoNBT.  i^"7'  appears  to  me  to  be  the  sense  in  which  they  understood  it 
They  found  a  verdict  of  guilty  against  five  of  the  prisoners  who^ 
I  presume,  were  proved  to  have  taken  some  active  part,  or  to  have 
been  there  for  the  purpose  of  encouraging  the  fight,  and  as  to  the 
three  prisoners  in  question  they  found  that  they  were  guilty  of  an 
assault,  and  jet  that  they  were  not  aiding  and  abetting,  which  is 
to  my  mind  an  inconsistent  finding.  Indeed  on  no  other  suppo- 
sition can  I  understand  the  verdict,  for  the  evidence  against  the 
three  prisoners,  and  especially  against  Gilliam,  is  quite  oonsistant 
with  their  being  labourers  working  near  or  persons  going  quietly 
home  from  the  races,  who,  observing  a  crowd,  went  up  to  see  what 
the  matter  was,  and  finding  it  was  a  fight  stayed  some  short  time 
looking  on. 

For  the  defence  it  was  first  contended  that  inasmuch  as  Burke 
and  Mitchell  had  agreed  to  fight  there  was  no  assault  I  am, 
however,  of  opinion  that  this  is  not  so.  With  regard  to  an  action 
for  an  assault,  in  the  case  of  BcmUer  v.  Clarke  (I)  it  was  held  by 
Parker,  G.B.,  that  it  was  no  defence  to  allege  that  the  plaintiff 
and  defendant  fought  together  by  consent,  the  fighting  itself 
being  unlawful,  and  in  Matihew  v.  OUerUm  (2)  it  was  held  that  if 
one  license  another  to  beat  him,  such  license  is  no  defence,  because 
it  is  against  the  peace.  So  with  regard  to  an  indictment  for  an 
assault,  Patteson,  J.,  in  Bex  v.  Perkins  (3),  speaking  of  a  prise- 
fight  says,  if  all  these  persons  went  out  to  see  these  men  strike 
each  other,  and  were  present  when  they  did  so,  they  are  all  in 
point  of  law  guilty  of  an  assault  There  is  also  the  authority  of 
Coleridge,  J.,  in  Beg.  v.  Lewie  (4),  who  says  that  whenever  two 
persons  go  out  to  strike  each  other,  and  do  so,  each  is  guilty  of 
an  assault 

Beg.  V.  Orion  (5)  proves  nothing  against  this  view,  for  the  most 
that  can  be  said  of  that  case  is,  that  this  point  did  not  arise  there. 
Ohrietopherean  v.  Bare  (6)  has  also  nothing  to  do  with  this  point, 
all  that,  was  there  decided  being  that  a  plea  of  leave  and  license 

(1)  BuUer's  Niri  Priiis,  p.  16.  (4)  1  C.  &  K.  419, 

(2)  Comb.  218.  (6)  39  L.  T.  293. 

(3)  4  0.  &  P.  637.  (6)  11  Q.  B.  473. 
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was  not  a  good  defence  to  an  action  for  an  assault,  on  the  ground       1S82 
that  if  that  is  a  defence  it  arises  under  the  general  issue,  an  assault  ^ThmQuess 
by  leave  and  license  being  a  contradiction  in  terms.  Com 

The  true  view  is,  I  think,  that  a  blow  struck  in  anger,  or  which      ^ — 

°  Care,  J. 

is  likely  or  is  intended  to  do  corporal  hurt,  is  an  assault,  but  that 
a  blow  struck  in  sport,  and  not  likely,  nor  intended  to  cause 
bodily  harm,  is  not  an  assault,  and  that,  an  assault  being  a  breach 
of  the  peace  and  unlawful,  the  consent  of  the  person  struck  is 
immaterial.  If  this  view  is  correct  a  blow  struck  in  a  prize-fight 
is  clearly  an  assault ;  but  playing  with  single-sticks  or  wrestling 
do  not  involve  an  assault ;  nor  does  boxing  with  gloves  in  the 
ordinary  way,  and  not  with  the  ferocity  and  severe  punishment  to 
the  boxers  deposed  to  in  Beg.  v.  Orion.  (1) 

It  was  next  contended  that  the  chairman  was  wrong  in  direct^ 
ing  the  jury  in  the  words  of  Littledale,  J.,  in  Bex  v.  Murphy  (2), 
that  if  the  prisoners  were  not  merely  casually  passing  by,  but 
stayed  at  the  place,  they  encouraged  it  by  their  presence,  although 
they  did  not  say  or  do  anything. 

Now  it  is  a  general  rule  in  the  case  of  principals  in  the  second 
degree  that  there  must  be  participation  in  the  act,  and  that, 
although  a  man  is  present  whilst  a  felony  is  being  committed,  if 
he  takes  no  part  in  it,  and  does  not  act  in  concert  with  those  who 
commit  it,  he  will  not  be  a  principal  in  the  second  degree  merely 
because  he  does  not  endeavour  to  prevent  the  felony,  or  apprehend 
the  felon. 

In  I  Hale,  Pleas  of  the  Grown,  p.  489,  it  is  said  that  to  make  an 
abettor  to  a  murder  or  homicide  principal  to  the  felony  there  are 
regularly  two  things  requisite ;  Ist,  he  must  be  present,  2nd,  he 
must  be  aiding  and  abetting.  If,  says  Hale,  A.  and  B.  be  fighting 
and  C,  a  man  of  full  age,  comes  by  chance,  and  is  a  looker  on 
only,  and  assists  neither,  he  is  not  guilty  of  murder  or  homicide 
as  principal  in  the  second  degree. 

So  again  in  Foster's  Crown  Law,  p.  350,  it  is  said  that  **  in  order 
to  render  a  person  an  accomplice  and  a  principal  in  felony,  he 
must  be  aiding  and  abetting  at  the  fact,  or  ready  to  afford  assist- 
ance if  necessary,  and  therefore  if  A.  happeneth  to  be  present  at 
a  murder,  for  instance^  and  taketh  no  part  in  it,  nor  endeavoureth 
(1)  39  L.  T.  293.  (2)  6  C.  &  P.  103. 
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1882        to  prevent  it,  nor  apprehendeth  the  mnrderer,  nor  levyeth  hoe 

Tbb  Qukbk  <^d  c^  ^^  ^i™>  ^^^  straoge  behaviour  of  his,  though  highly 

GoKEY       criminal,  will  not  of  itself  render  him  either  principal  or  acces- 

8ory."    **  I  would  be  here,"  he  continues,  "  understood  to  speak 

of  that  kind  of  homicide,  amounting  in  oonstruction  of  law  to 
murder,  which  is  usually  committed  openly  and  before  witnesses, 
for  in  the  case  of  assassinations  done  in  private,  to  which  wit- 
nesses who  are  not  partakers  in  the  guilt  are  very  rarely  ad- 
mitted, the  circumstances  I  have  mentioned  may  be  made  use  of 
against  A.,  as  evidence  of  consent  and  concurrence  on  his  part ; 
and  in  that  light  should  be  left  to  the  jury,  if  he  be  put  upon 
his  trial." 

This  seems  to  me  to  hit  the  point.  Where  presence  may  be 
entirely  accidental,  it  is  not  even  evidence  of  aiding  and  abetting. 
Where  presence  is  prim&  facie  not  accidental  it  is  evidence,  but 
no  more  than  evidence,  for  the  jury. 

In  accordance  with  the  principles  here  laid  down,  Eelly,  C.B^ 
in  Beg.  v.  Atkinson  (1),  a  case  of  persons  who  were  indicted  for  a 
9erious  riot,  held,  that  the  mere  presence  of  a  person  among  the 
rioters,  even  though  he  possessed  the  power,  and  failed  to  exercise 
it,  of  stopping  the  riot,  did  not  render  him  liable  on  such  a 
charge,  and  that  in  order  to  find  any  of  the  defendants  guilty, 
the  jury  must  be  satisfied  that  they  had  taken  part  in  an  assembly 
for  an  unlawful  purpose,  and  had  helped,  or  encoaraged,  or  in- 
cited the  others  in  the  prosecution  of  that  purpose. 

In  Bex  Y.  Borthwick  (2),  it  is  laid  down  that  from  mere  pre- 
sence the  Coart  cannot  intend  that  the  prisoner  was  aiding  and 
abetting. 

In  Bex  T.  Perkins  (3) ;  Perkins  and  three  others  were  indicted 
for  a  riot,  and  an  assault  on  Coates. 

It  appeared  that  a  prize-fight  was  fought  between  Perkins  and 
Coates,  and  that  of  the  other  three  defendants,  one  acted  as 
Perkins's  second,  another  collected  money  for  the  combatants, 
while  the  third  walked  round  the  ring  and  kept  the  people  back. 
Mr.  Justice  Patteson  said  ''  It  is  proved  that  all  the  defendants 
were  assisting  in  this  breach  of  the  peace,  and  there  is  no  doubt 

(1)  11  Cox,  330.  (2)  1  Doug.  207. 

(3)  4  C.  &  P.  537. 
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that  persons  who  are  present  on  such  an  occasion,  and  taking  any       1882 
part  in  the  matter  are  equally  guilty  as  principals."  ThTqubuT 

The  foreman  of  the  jury  said  that  they  doubted  whether  they 
could  find  all  the  defendants  guilty  of  an  assault^  whereupon  Mr. 
Justice  Patteson  said,  '^  If  all  these  persons  went  out  to  see  these 
men  strike  each  other,  and  were  present  when  they  did,  they  are 
all  in  point  of  law  guilty  of  an  assault.  There  is  no  distinction 
between  those  who  concur  in  the  act,  and  those  who  fight." 
Whereupon  the  jury  convicted  the  men  of  the  not,  but  acquitted 
them  of  the  assault. 

In  that  case  there  was  ample  evidence  that  the  accused  were 
guilty  of  the  assault,  and  the  case  did  not  require  Patteson,  J., 
to  lay  down,  nor  do  I  understand  him  as  having  laid  down,  that 
a  mere  on-looker  is  ipso  facto  guilty  of  an  assault.  On  the  con- 
trary, [  understand  him  to  say,  that  to  be  guilty,  they  must  not 
only  be  present^  but  must  be  ''taking  part  in  the  matter,"  as  he 
expresses  it  in  the  one  passage,  or, ''  concurring  in  the  act,"  as  he 
expresses  it  in  the  other. 

lu  Beff.  V.  Tounff  (1),  the  prisoners  were  indicted  for  the 
muider  of  Mirfin,  who  was  killed  in  a  duel  by  one  Eliot.  In 
euuiming  up,  Yaughan,  J.,  said,  '-There  is  no  difficulty  as  to  the 
law  upon  this  subject.  Principals  in  the  first  degree  are  those  by 
wliom  the  death  wound  is  inflicted.  Principals  in  the  second 
degree,  those  who  are  present  at  the  time  it  is  given  aiding  and 
abetting,  comforting  and  assisting  the  persons  actually  engaged 
in  the  contest — mere  presence  alone  will  not  be  sufficient  to  make 
a  party  an  aider  and  abettor,  but  it  is  essential  that  he  should  by 
his  countenance  and  conduct  in  the  proceeding,  being  present,  aid 
and  assist  the  principals.  If  either  of  the  prisoners  sustained  the 
principal  by  his  advice  or  presence,  or  if  you  think  he  went  down 
for  the  purpose  of  encouraging  and  forwarding  the  unlawful 
conflict,  although  he  did  not  do  or  say  anything ;  yet,  if  he  was 
present  and  was  assisting  and  encouraging  when  the  pistol  was 
fired,  he  will  be  guilty  of  the  offence  imputed  by  the  indictment." 
In  that  direction  I  entirely  concur,  but  I  believe  if  a  similar 
direction  had  been  given  in  the  present  case  the  prisoners  would 
have  been  acquitted, 

(1)  8  C.  &  P.  644. 
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1882  In  Beg.  Y.  Chidy  (1)  the  prisoner  was  charged  with  aiding  and 

ThbQuehn  abetting  Manro  in  the  mnrder  of  Oolonel  Fawoett,  whom  Monro 

^J^       had  shot  in  a  dnel.    Williams,  J.,  in  directing  the  jnry  in  the 

r~j       presence  of  Bolfe,  B.,  said,  *^  when  two  persons  go  out  to  fight  a 

deliberate  duel,  and  death  ensues,  all  persoos  who  are  present  on 

that  occasion,  encouraging  or  promoting  that  death,  will  be  gniltj 

of  abetting  the  principal  offender." 

So  far  the  decisions  are  uniform.  There  are,  however,  two 
which  may  seem  to  favour  a  different  view  of  the  law. 

In  Bex  V.  Bdlingham  (2)  Bellingham  and  Savage  had  agreed 
to  fight,  and  about  1000  persons  were  assembled  to  witness  it 
Mr.  Sogers,  a  police  magistrate,  being  applied  to,  to  prevent  it» 
went  to  the  place,  and  told  them  they  should  not  fight.  Skinner 
said  they  should,  and  a  scuffle  ensued  between  him  and  Mr. 
£oger%  which  ended  in  a  general  tumult  on  the  part  of  the  mob, 
and  the  rescue  of  Skinner.  Bellingham,  Savage,  and  Skinner 
were  indicted  for  a  riot,  and  for  assaulting  Mr.  Bogers,  and  were 
convicted.  In  the  course  of  his  summing-up,  Burrougb,  J.,  said, 
'^By  law,  whatever  is  done  in  such  an  assembly  by  one,  all  present 
are  equally  liable.  These  fights  are  unlawful  assemblies,  and 
every  one  going  to  them  is  guilty  of  an  offence."  These  obiter 
dicta  appear  to  me  to  be  no  justification  for  the  ruling  of  the  cbair- 
man  in  the  present  case.  Burrougb,  J.,  could  not  have  intended  to 
say  that  all  who  were  present  for  the  purpose  of  seeing  the  fight, 
were  ipso  facto  liable  for  the  riot  and  assault  upon  the  magistrate 
which  arose  incidentally  out  of  his  trying  to  prevent  the  fight, 
and,  if  he  did  not  mean  that,  his  remarks  had  no  relation  to  the 
offence  then  being  tried,  and  were  merely  in  the  nature  of  a 
caution.  Moreover,  taking  the  whole  together,  Burrough,  J*, 
seems  to  have  referred  to  people  going  to  prize-fights  for  the 
purpose  of  encouraging  them,  and  not  to  mere  on-lookers. 

In  Bex  V.  Mwrphy  (3),  the  prisoner  was  indicted  for  the  murder 
of  one  Thompson.  It  was  proved  for  the  prosecution  that  there 
was  a  fight  between  Michael  Murphy  and  the  deoeased,  who  died 
in  consequence  of  the  blows  he  received,  and  that  the  prisoner 
acted  as  one  of  the  seconds.     For  the  defence  witnesses  were 

(1)  1  C.  &  K.  210.  (2)  2  a  &  P.  234. 

(3)  6  C.  &  P.  103. 
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called  to  shew,  that  though  the  prisoner  was  present,  he  did  not       1882 
act  as  second,  and  that  he  did  nothing,  and  did  not  even  say  thi  Queen" 
anything.    Mr.  Jastioe  Littledale  told  the  jary  that  if  the  prisoner      conet. 
was  at  the  fight  encoaraging  it  by  his  presence  he  was  guilty  of      ^~j 
manslaughter,  although  he  took  no  active  part  in  it,  and,  ou 
his  attention  being  drawn  to  the  evidence  for  the  defence,  his 
Lordship  said,  ^I  am  of  opinion  that  persons  who  are  at  a 
fight,  in  consequence  of  which  death  ensues,  are  all  guilty  of 
manslaughter  if  they  encouraged  it  by  their  presence-— I  mean, 
if  they  remained  present  during  the  fight.    I  say  that  if  they 
were  not  casually  passing  by,  but  stayed  at  the  place,  they 
encouraged  it  by  their  presence,  although  they  did  not  say  or  do 
anything.     If  the  death  occurred  from  the  fight,  all  persons 
encouraging  it  by  their  presence  are  guilty  of  manslaughter.'' 

This  summing-up  unfortunately  appears  to  me  capable  of  being 
understood  in  two  different  ways.  It  may  mean  either  that  mere 
presence  unexplained  is  evidence  of  encouragement,  and  so  of 
guilt,  or  that  mere  presence  unexplained  is  conclusive  proof  of 
encouragement,  and  so  of  guilt  If  the  former  is  the  correct 
meaning,  I  concur  in  the  law  so  laid  down,  if  the  latter,  I  am 
unable  to  do  so.  It  appears  to  me  that  the  passage  tending  to 
convey  the  latter  view  is  that  which  was  read  by  the  chairman  in 
this  case  to  the  jury,  and  I  cannot  help  thinking  that  the  chair- 
man believed  himself,  and  meant  to  direct  the  jury,  and  at  any 
rate  I  feel  satisfied  that  the  jury  understood  him  to  mean,  that 
mere  presence  unexplained  was  conclusive  proof  of  encourage- 
ment, and  so  of  guilt ;  and  it  is  on  this  ground  I  hold  that  this 
conviction  ought  not  to  stand. 

M ATHEW,  J.  The  arguments  of  counsel  made  it  apparent  that 
a  difference  of  opinion  upon  the  meaning  of  the  statements  in 
this  case  is  possible.  But  it  seems  to  me  that  those  statements 
are  sufficiently  clear ;  and  I  proceed  to  say  what  I  understand  to 
have  been  proved  or  admitted  at  the  trial. 

The  fight  in  which  the  defendants  Coney,  Gilliam,  and  Tully 
were  charged  with  aiding  and  abetting,  took  place  in  public 
between  two  men  named  Burke  and  Mitchell.  The  arrangements 
were  those  usually  adopted  at  prize-fights.    Measures  were  taken, 

2  0  2  2 
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1882  which  could  only  have  been  e£fective  with  the  consent  of  those 
The  Queen  present,  to  secnre  8u£Scient  space  for  the  men  to  fight  in.  Spec- 
CoNET.  tators,  in  numbers  from  100  to  150,  grouped  themselves  round 
the  ring.  Some  persons  in  the  crowd  offered  bets  upon  the 
result;  but  others,  among  whom  were  the  three  defendants, 
appeared  to  have  been  content  to  watch  the  fighting,  without 
interfering  with  each  other  or  with  the  combatants,  and  without 
saying  or  doing  anything.  The  fight  lasted  from  three-quarters 
of  an  hour  to  an  hour.  These  facts  were  given  in  evidence,  but 
there  were  other  matters,  not  made  the  subject  of  proof,  which  it 
would  seem  reasonable  to  suppose  that  the  jurors  would  know, 
assuming  them  to  have  been  possessed  of  neither  less  intelligence 
nor  greater  than  is  common  among  jurymen.  They  would  be 
aware,  it  seems  to  me,  that  there  is  a  class  of  persons  to  whom 
prize-fights  are  attractive,  and  that  pugilists  fight  in  public  for 
the  gratification  of  those  persons,  and  that  the  chief  incentive  to 
the  wretched  combatants  to  fight  on  until  (as  happens  too  ofteo) 
dreadful  injuries  have  been  inflicted  and  life  endangered  or  sacri- 
ficed, is  the  presence  of  spectators  watching  with  keen  interest 
every  incident  of  the  fight.  The  jurors  would  also  know  that 
/^money  is  usually  staked  upon  the  result  by  the  combatants  and 
/  by  the  spectators. 

The  three  defendants  were  put  upon  their  trial  with  the  men 
-who  fought.  All  were  charged  with  a  common  assault.  The 
•combatants  were  found  guilty,  and  no  question  was  raised  as  to 
the  propriety  of  their  conviction. 

The  case  made  on  behalf  of  the  prosecution  against  the  other 
defendants  appears  to  have  been  this,  that  there  was  evidence 
that  they  were  present  as  spectators,  and  for  the  purpose  of  seeing 
the  fight,  and  for  no  other  purpose,  and  that  those  who  fought 
and  those  who  watched  the  fighting  were  assembled  in  furtherance 
of  a  common  object  of  a  criminal  character,  and  that  it  was  not 
necessary  to  prove  that  the  defendants  did  or  said  anything  ia 
order  to  prove  that  they  were  aiding  and  abetting. 

In  this  state  of  things  it  becomes  very  important  to  see  how 
the  case  for  the  prosecution  was  met,  and  upon  what  grounds  the 
jury  were  invited  to  acquit  the  prisoners. 

Two  points  only  appear  to  have  been  ra'sed  upon  the  evidence. 
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Firsti  that  the  defendants  might  have  been  present  accidentally ;        1882 
and,  secondly,  that  they  might  have  witnessed    the  fighting  thb  Queen 
reluctantly.  ^^^^ 

Various  other  suggestions  which  were  made  in  the  coarse  of       — 
the  argument  to  account  for  the  presence  of  the  defendants  for 
some  innocent  or  praiseworthy  purpose  would  seem  not  to  have 
been  considered  worthy  of  the  consideration  of  the  jury. 

In  support  of  the  first  of  these  points  made  for  the  defendants, 
evidence  was  obtained  upon  cross-examination  that  there  had 
been  a  rumour  that  two  naked  men  were  about  to  run  a  race. 
The  object  of  this  was  to  suggest  that  the  defendants  had  come  to 
see  the  race.  The  jury  seem  to  have  thought  that  what  they 
came  to  see  was  not  a  race,  but  the  fight  If  the  question  were 
for  me  I  should  have  been  of  this  opinion. 

In  support  of  the  second  point,  it  was  shewn  that  the  crowd  of 
spectators  was  so  closely  packed  that  the  defendant  Coney  (in 
the  opinion  of  one  witness)  could  not  have  pushed  his  way  out  of 
the  crowd  had  he  wished  it.  The  jury  would  eeem  to  have  con- 
sidered that  this  did  not  prove  Coney  to  have  been  a  reluctant 
witness  of  what  was  going  on. 

No  evidence  was  offered  for  the  defence,  and  no  fuvther 
attempt  was  made  to  explain  how  the  defendants  came  to  be 
among  those  who  were  looking  on,  but  it  was  argued  that  it  was 
not  proved  that  there  was  a  prize-fight,  and  that  there  was  no 
evidence  of  assaults  committed  by  the  defendants  on  either  com- 
batant: or  that  they  countenanced,  aided,  or  abetted  the  men 
who  were  fighting. 

In  these  circumstances  the  jury  were  told  by  the  chairman, 
**  that  persons  who  go  to  a  prize*fight  to  see  the  combatants  strike 
each  other,  and  are  present  when  they  do  so  are  in  law  guilty  of 
an  assault,"  and  he  added  in  the  words  of  Littledale,  J.,  in  Bex  v. 
Murphy  (1),  **  that  if  they "  (meaning  the  persons  who  were 
present)  "  were  not  casually  passing  by,  but  stayed  at  the  place, 
they  encouraged  the  fight  by  their  presence,  although  they  did 
not  do  or  say  anything." 

The  question  then  which  the  jury  must,  in  my  opinion,  have 
understood  the  chairman  to  ask,  was  this,  viz.,  whether,  when  the 

(1)  6  C.  &  P.  103. 
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1882        fight  took  place,  the  defendants  were  there  for  the  purpose  of 

The  Queen   seeing  the  combatants  strike  each  other.    If  so,  the  direction  was, 

Coney       ^^^^  ^^^^  ought  to  find  the  defendants  guilty,  although  they 

—        were  not  shewn  to  have  done  or  said  anything  to  assist  either 

combatant. 

The  finding  of  the  jury,  as  I  understand  it,  was  that  the 
defendants  were  present  at  the  fight  for  the  purpose  of  seeing  the 
combatants  strike  each  other,  and  that  the  defendants  were  guilty, 
but  they  added  that  the  defendants  did  not  otherwise  by  act,  or 
word,  aid,  or  abet  either  combatant 

The  chairman  directed  a  verdict  of  guilty  to  be  entered  upon 
the  counts  for  assault,  but  upon  the  application  of  counsel  for  the 
defendants,  he  reserved  for  this  Court  the  question  whether  his 
direction  was  right  in  point  of  law.  He  was  not  asked  to  reserre 
the  question  whether  or  not  there  was  evidence  that  the  defend- 
ants were  present  as  spectators,  but  as  I  understand,  whether, 
assuming  them  to  be  shewn  to  have  been  present  as  spectators, 
they  were  criminally  responsible. 

It  was  urged  in  the  course  of  the  argument  before  us,  that  the 
chairman  of  the  Quarter  Sessions  must  have  been  understood  by 
the  jury  to  say,  that  the  mere  presence  of  the  defendants  was  of 
itself  conclusive  proof  that  they  were  aiding  and  abetting.  Bat  I 
cannot  adopt  this  view  of  his  direction.  The  chairman  called  the 
attention  of  the  jury  pointedly  to  the  distinction  between  the 
casual  presence  of  a  passer  by,  and  the  deliberate  presence  of  a 
spectator.  Further,  the  points  made  before  the  jury  on  behalf  of 
the  defendants  seem  to  me  to  assume  that  there  was  evidence, 
not  merely  that  the  defendants  were  present*  but  that  they  were 
there  for  the  purpose  of  looking  on. 

There  was  another  point  made  by  the  defendants'  counsel, 
among  several  which  had  not  been  raised  at  the  trial,  and  which 
seems  deserving  of  notice.  It  was  said,  that  because  of  the 
consent  of  the  combatants  to  fight  there  could  not  be  an  assault^ 
and  that  the  combatants  and  the  defendants  were  therefore 
entitled  to  be  acquitted.  It  would  perhaps  be  a  sufficient  answer 
to  say  that  this  was  not  the  point  reserved,  but  as  the  matter  was 
argued  at  some  length,  I  think  it  right  to  state  my  opinion  upon 
it.    The  contention  really  meant  that  the  agreement  of  the  men 
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to  fight  rendered  the  contest  lawful  and  innocent    There  is,  how-        iS82 
ever,  abundant  authority  for  sayiug  that  no  consent  can  render  tssQcmes' 
that  innocent  which  is  in  fact  dangerous.    This  is  as  true  of  a      ^  ^' 

prize-fight,  as  it  is  of  a  duel.    The  fists  of  trained  pugilists  are       

dangerous  weapons  which  they  are  not  at  liberty  to  use  against 
each  other.  No  reason  was  given  why  the  decisions  to  this  effect 
which  have  been  referred  to  by  my  Brother  Cave  should  be 
overruled. 

The  next  point  made  in  the  argument  for  the  defendants,  was 
that  upon  which  counsel  seemed  most  to  rely.  It  was  contended 
that  the  presence  of  persons  shewn  to  have  assembled  for  the 
purpose  of  witnessing  prize-fights  did  not  prove  that  they  were 
aiding  and  abetting,  and  only  afforded  evidence  from  which  a  jury 
might  draw  that  inference,  and  it  was  urged  that  the  decisions 
upon  which  the  Chairman  of  Quarter  Sessions  had  acted  were 
wrong,  and  ought  to  be  overruled.  It  was  argued  that  even 
though  the  combatants  might  be  criminally  responsible,  it  did 
not  follow  that  spectators  were  chargeable  with  any  offence.  As 
to  the  latter  class  it  was  contended  that  the  direction  to  the  jury 
should  have  been,  that  it  was  for  them  to  say  whether  the  de- 
fendants were  encouraging,  or  assisting  the  combatants,  and  that 
if  it  were  not  shewn  that  anything  had  been  said  or  done  by  a 
particular  spectator,  the  jury  would  be  justified  in  acquitting  lum. 

If  this  contention  were  correct  some  subtle  distinctions  would 
have  to  be  made  in  dealing  with  the  question  of  the  criminality  of 
persons  present  at  prize-fights.  I^or  instance,  it  would  be  clear 
that  those  persons  who  helped  to  keep  the  ring,  and  so  to  provide 
sufiBcient  space  for  the  combatants,  were  aiding  and  abetting ;  but 
those  who,  in  conformity  with  the  arrangements  made  by  the  ring- 
keepers,  remained  outside  the  ring  with  the  same  object,  would 
not  be  aiding  and  abetting  unless  the  jury  thought  fit  to  say  so. 
I  cannot  see  the  grounds  for  this  distinction. 

Many  illustrations  given  to  us  of  the  mistake  into  which  it  was 
suggested  that  Littledale  and  Fatteson,  JJ.,  had  fallen,  were  due, 
as  it  seems  to  me,  to  a  misapprehension  of  the  meaning  of  their 
decisions.  Those  judges  never  intended  to  say  that  the  mere 
fact  of  presence  at  the  place  where  a  prize-fight  was  going  on  was 
proof  of  an  intention  to  aid  and  abet.    What  I  understand  their 


518  QUEEire  BENCH  DIYISION.  TOL.  YID. 

1882  lordships  to  have  laid  down  is,  that  where  a  person  was  shewn  to 
Tea  Queen  ^^^  heen  present  as  a  spectator  for  the  purpose  of  watching  the 
0^^^  fight^  and  with  no  other  object,  he  was  encouraging  the  combatants 
-—  in  their  criminal  purpose,  and  was  therefore  aiding  and  abetting. 
To  submit  to  a  jury  in  such  a  case  the  question  of  the  guilt  of 
spectators,  is  to  treat,  what  seems  to  me  a  clear  matter  of  lair,  as 
a  doubtful  question  of  fact.  It  is  to  intimate  to  the  jury  that 
they  will  not  be  wrong  in  determining  that  question  in  favour  of 
the  accused,  and  the  practical  result  would  be,  that  spectators 
would,  as  a  general  rule,  escape  conviction  and  punishment.  As, 
without  spectators,  I  believe  there  would  be  no  prize-fights,  the 
Courts  would  thus  have  surrendered  the  principal  means  of  dis- 
couraging the  disgraceful  exhibitions  in  question,  which  there  was 
some  reason  to  hope,  under  the  pressure  of  the  law,  were  gradually 
being  discontinued. 

It  was  said  by  counsel  for  the  defendants  that  the  legislature 
had  not  declared  that  it  was  criminal  to  go  and  see  a  prize*fight^ 
and  that  it  was  not  for  judges  to  create  a  new  offence ;  but  the 
decisions  upon  which  the  chairman's  direction  proceeded  do  not 
appear  to  me  to  be  open  to  this  attack.  The  learned  judges 
referred  to  have  not  sought  to  create  a  new  offence,  but  have 
determined,  as  it  seems  to  me  in  accordance  with  reason  and 
principle,  what  is  sufiScient  in  law  to  establish  a  charge  of  coun- 
tenancing and  encouraging  a  prize-fight.  Their  reasoning  may  be 
stated  thus :  a  prize-fight,  which  is  an  assault,  and  therefore  con- 
trary to  the  law,  takes  place  in  public,  in  order  that  it  may  be 
witnessed  by  spectators.  The  spectators  by  their  presence  lend 
themselves  to  the  purpose  of  the  combatants,  and  countenance 
and  encourage  them  in  a  violation  of  the  law.  They  therefore 
aid  and  abet. 

I  have  no  doubt  in  this  case  that  the  defendants  were  spectators, 
and  that  the  jury  meant  to  find  and  properly  found  that  they 
were  so ;  and  I  am  of  opinion  that  they  are  rightly  convicted. 

Stephen,  J.  I  entirely  agree  with  the  judgment  delivered  by 
my  Brother  Cave.  His  statement  of  the  facts  of  the  case,  and  his 
view  of  the  chairman's  direction  to  the  jury,  relieve  me  from  the 
necessity  of  referring  to  them  in  detail.    I  wish,  however,  to  state 
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in  a  few  words  the  priDciple  as  to  the  effect  of  consent  in  charges        1882 
of  bodily  violence  which  I  deduce  from  the  namerous  authorities  thb  Quekk 
referred  to  by  him,  and  to  add  one  or  two  observations  of  my  own      ^' 
on  that  branch  of  the  case  relating  to  aiding  and  abettiog.  — 

The  principle  as  to  consent  seems  to  me  to  be  this :  When  one 
person  is  indicted  for  inflicting  personal  injury  upon  another,  the 
consent  of  the  person  who  sustains  the  injury  is  no  defence  to  the 
person  who  inflicts  the  injury,  if  the  injury  is  of  such  a  nature,  or 
is  inflicted  under  such  circumstances,  that  its  iofliction  is  injurious 
to  the  public  as  well  as  to  the  person  injured.  But  the  injuries 
given  and  received  in  prize-fights  are  injurious  to  the  public,  both 
because  it  is  against  the  public  interest  that  the  lives  and  the 
health  of  the  combatants  should  be  endangered  by  blows,  and 
because  prize-fights  are  disorderly  exhibitions,  mischievous  on 
many  obvious  grounds.  Therefore  the  consent  of  the  parties  to 
the  blows  which  they  mutually  receive  does  not  prevent  those 
blows  from  being  assaults. 

I  may  add  one  authority  to  those  which  my  Brother  Cave  has 
quoted  on  this  subject.  In  Brooke,  Abridgment  (1),  it  is  said  that 
in  11  Hen.  7  it  was  held  that  tournaments  were  illegal  unless 
by  the  commandment  of  the  Eiog,  and  it  is  added  that  in  the 
time  of  Henry  YIII.  the  judges  held  that  even  the  King's  com- 
mandment would  not  justify  or  excuse  a  person  who  killed  another 
in  a  tournament,  because  the  commandment  itself  was  illegal. 
This  view  is  adopted  by  Lambard  (2),  Hale  (3),  Foster  (4),  and 
East.  (5)  In  cases  where  life  and  limb  are  exposed  to  no  serious 
danger  in  the  common  course  of  things,  I  think  that  consent  is  a 
defence  to  a  charge  of  assault,  even  when  considerable  force  is 
used,  as,  for  instance,  in  cases  of  wrestling,  siugle-stick,  sparring 
with  gloves,  football,  and  the  like ;  but  in  all  cases  the  question 
whether  consent  does  or  does  not  take  from  the  application  of  force 
to  another  its  illegal  character,  is  a  question  of  degree  depending 
upon  circumstances. 

Upon  the  question  whether  bare  voluntary  presence  at  a  prize- 
fight is,  in  itself,  either  an  aiding  or  abetting  of  the  combatants, 

(1)  Corone,  228.  (3)  1  P.  C.  47?. 

(2)  Eiren.  page  129.  (4)  Foster,  C.  C.  259,  260. ;  . 

(5)  1  Easf ,  P.  C.  270. 
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1882  or  conclusive  evidence  of  it,  I  have  only  one  remark  to  add  to  my 
TbsQuien  Brother  Cave's  judgment.  I  think  that  the  chairman  rightir 
Const.  apprehended  the  ruling  of  Littledale,  J.,  in  Bex  v.  Murphy  (1), 
st"Ten  J  ^^^  ^^**  ^^^^  ruling  was  wrong.  In  that  case  it  was  alleged  by 
the  prosecution  that  Murphy  acted  as  second  in  the  fight.  The 
witnesses  for  the  defence  denied  this,  and  said  that  Murphy  neither 
did  nor  said  anything.  Littledale,  J.,  told  the  jury  upon  this,  that 
persons  who  are  at  a  fight,  in  consequence  of  which  death  ensues, 
''are  all  guilty  of  manslaughter  if  they  encourage  it  by  their 
presence ;  I  mean  if  they  remained  present  during  the  fight  I 
say  that  if  they  were  not  casually  passing  by,  but  stayed  at  the  > 
place,  they  encouraged  it  by  their  presence,  although  they  did 
not  do  or  say  anything."  I  do  not  think  that  such  eases  as  were 
suggested  during  the  argument,  cases  of  persons  voluntarily 
witnessing  a  prize-fight  for  some  innocent,  or  even  laudable 
purpose,  were  present  to  the  mind  of  Littledale,  J.,  when  he  said 
this.  It  would  be  unfair  to  construe  language,  chosen  on  the  spur 
of  the  moment,  and  in  reference  to  the  facts  of  a  particular  case, 
as  it  is  necessary  to  construe  an  Act  of  Parliament ;  but  I  think 
the  learned  judge  cannot  have  meant  to  say  less,  than  that  a 
person  who  looks  on  at  a  prize-fight  out  of  mere  curiosity  ^oes 
thereby  aid  and  abet  the  fight.  It  would  have  served  no  purpose 
to  say  anything  short  of  this.  No  one  could  doubt  Murphy's 
guilt  if  he  acted  as  second,  or  did  any  other  positive  act  to 
encourage  the  fight.  He  was  either  in  that  position,  or  he  was  a 
mere  spectator,  and  the  whole  point  of  the  judge's  charge  is,  that 
in  either  case  he  was  guilty.  In  this,  I  think,  that  Littledale,  J., 
went  too  far,  being  no  doubt  desirous  of  providing  an  easy  and 
summary  mode  of  suppressing  prize-fights.  It  may,  or  may  not, 
be  desirable  to  make  it  a  criminal  offence  to  look  on  at  a  prize- 
fight in  the  absence  of  a  lawful  excuse  to  be  proved  by  the 
spectator,  but  I  think  we  should  be  making,  instead  of  interpreting 
the  law,  if  we  were  to  say  that  such  conduct  is  now  a  crime.  I 
am  very  far  from  thinking  that  this  ia  in  itself  a  conclusive 
objection  to  this  conviction.  A  considerable  part  of  the  law  of 
England  consists  of  judicial  decisions,  and  in  the  very  nature  of 
things  this  must  be  so.    Every  decision  upon  a  debated  point  adds 

(1)  6  C.  &  P.  103. 
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a  little  to  the  law  by  making  that  point  certain  for  the  fatore.        1882 
Indeed,  whichever  way  this  case  may  be  decided,  it  will  settie  ThbQuben 
the  law  upon  the  precise  point  inyolved,  and  it  is  this  which      oo^'sy. 
gives  to  judicial  decisions  their  great  importance.  steDten  j 

It  seems  to  me,  however,  that  in  exercising  the  narrowly  quali- 
fied power  of  quasi  legislation  which  the  very  nature  of  our 
position  confers  upon  us,  we  ought  to  confine  ourselves  as  tax 
as  possible  (there  may  be  cases  where  such  a  course  is  not 
possible)  to  applying  well-known  principles  and  analogies  to  new 
combinations  of  facts,  and  to  supplying  to  general  definitions, 
and  maxims,  or  to  general  statutory  expressions  qualifications, 
which  though  not  expressed,  are,  in  our  opinion,  implied.  I  will 
illustrate  my  meaning  as  to  what  in  my  opinion  the  Court  ought 
or  ought  not  to  do.  I  think  that  the  judges  were  acting  within 
their  powers  when  they  decided  that  the  ofience  of  obtaining 
money  by  false  pretences  could  be  committed  only  by  making  a 
false  pretence  as  to  an  existing  fact,  though  this  is  not  expressed 
by  the  statute  which  creates  the  ofience.  I  think  on  the  other 
hand  that  the  Court  would  exceed  its  powers,  if  it  were  to 
remove  by  judicial  decisions  the  defects  in  the  Common  Law 
definition  of  theft  which  have  caused  so  many  failures  of  justice. 
•To  abolish  a  well-established  rule  of  law  because  it  is  a  bad 
rule  is  the  business  of  the  legislature. 

Applying  this  principle  to  the  present  case,  if  we  go  further 
and  extend  the  law  upon  considerations  of  general  expediency, 
we  are,  I  think,  invading  the  province  of  the  legislature.  I  feel 
fully  justified  in  saying  that  the  doctrine  that  the  absence  of 
ponsent  is  necessary  to  an  assault  requires  the  qualification 
which  I  have  already  stated,  but  I  do  not  see  my  way  to  saying 
that  the  particular  misdemeanour  of  assault  differs  from  all  others 
in  the  circumstance  that  a  mere  looker  on  is  to  be  considered  as  a 
principal,  unless  he  is  able  to  prove  some  reasonable  excuse  for 
his  presence.  Such  a  rule  would  in  my  judgment  be  opposed  to 
all  legal  analogies,  and  constitute  an  exception  to  all  rules.  The 
legislature  can  create  such  an  exception,  if  it  pleases,  but  I  think 
that  the  judges  ought  not  to  introduce  it,  even  if  they  think  it 
expedient  that  it  should  be  introduced,  as  to  which  I  express  no 
opinion. 
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1882  On  these  grounds  I  think  that  the  direction  to  the  jury  was 

TheQumn  wrong.    I  also  think  that  their  verdict  was  equivalent  to  an 
^*         acquittal,  and  on  both  grounds  I  think  that  the  conviction  should 
be  set  aside. 

Lopes,  J.  I  have  not  thought  it  necessary  to  prepare  a 
lengthened  judgment  reviewing  the  authorities,  as  the  cases  have 
been  fully  reviewed  in  the  judgment  of  my  Brother  Cave.  I 
understand  the  ruling  of  the  chairman  to  amount  to  this,  that 
mere  presence  at  a  prize-fight,  unexplained,  is  conclusive  proof 
of  aiding  and  abetting,  even  if  there  be  no  evidence  that  the 
person  or  persons  so  present  encouraged,  or  intended  to  encourage 
the  fight  by  his  or  their  presence.  I  cannot  hold,  as  a  proposition 
of  law,  that  the  mere  looking  on  is  ipso  facto  a  participation  in  or 
encouragement  of  a  prize-fight.  I  think  there  must  be  more  than 
that  to  justify  a  conviction  for  an  assault  If,  for  instance,  it  was 
proved  that  a  person  went  to  a  prize-fight,  knowing  it  was  to  take 
place,  and  remained  there  for  some  time  looking  on,  I  think  that 
would  be  evidence  from  which  a  jury  might  infer  that  such  person 
encouraged,  and  intended  to  encourage,  the  fight  by  bis  presence. 
In  the  present  case,  the  three  prisoners  were  merely  seen  in  the 
crowd,  were  not  seen  to  do  anything,  and  there  was  no  evidence 
why  or  how  they  came  there,  or  how  long  they  stayed. 

Applying  the  direction  of  the  chairman  to  this  state  of  facts,  I 
think  it  was  wrong. 

North,  J.,  concurred  in  the  judgment  of  Lopes,  J. 

Hawkins,  J.  At  the  Berkshire  October  Quarter  Sessions,  1881, 
the  defendants  were  convicted  under  the  direction  of  Mr.  Benyon 
the  chairman,  upon  two  counts  of  an  indictment  One  charged 
them  with  an  assault  upon  Charles  Mitchell,  the  other  with  an 
assault  upon  John  Burke;  Mitchell  and  Burke  being  the  com- 
batants in  a  fight  which  took  place  at  Ascot,  on  the  16th  of  June, 
1881.  The  facts  are  fully  set  forth  in  the  case  reserved  for  the 
opinion  of  the  Court  of  Criminal  Appeal. 

Two  questions  were  argued  before  us.  First,  whether  the  com- 
batants themselves  were  guilty  of  assaults  upon  each  other?  and. 
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secondly,  whether  the  defendants  were  aiders  and  abettors  in  the 

fight,  and  therefore  also  rightly  convicted  ?  Thb  Queen 

Upon  the  first  queBtion,  the  defendants'  counsel  contended  that,  gomey. 
each  of  the  combatants  having  assented  to  the  fight,  neither 
could  be  convicted  of  an  assault  upon  the  other.  To  this  conten- 
tion I  cannot  give  my  sanction.  As  a  general  proposition  it  is 
undoubtedly  true  that  there  can  be  no  assault  unless  the  act 
charged  as  such  be  done  without  the  consent  of  the  person  alleged 
to  be  assaulted,  for  want  of  consent  is  an  essential  element  in 
every  assault,  and  that  which  is  done  by  consent  is  no  assault  at 
all :  Ohristophergon  v.  Bare  (1),  Beg.  v.  Quthrie  (2),  and  numerous 
other  cases.  It  may  be  that  consent  can  in  all  cases  be  given  so  as 
to  operate  as  a  bar  to  a  civil  action ;  upon  the  ground  that  no  man 
can  claim  damages  for  an  act  to  which  he  himself  was  an  assent- 
ing party :  Christapherson  v.  Bare.  (1)  That  case,  however,  was 
decided  upon  a  point  of  pleading,  and  must  not  be  considered  as  a 
direct  authority  on  this  subject.  It  is  not  necessary,  however, 
upon  the  present  occasion  to  express  any  decided  opinion  upon 
the  point;  for,  whatever  may  be  the  effect  of  a  consent  in  a  sm*t 
between  party  and  party,  it  is  not  in  the  power  of  any  man 
to  give  an  effectual  consent  to  that  which  amounts  to,  or  has 
a  direct  tendency  to  create,  a  breach  of  the  peace ;  so  as  to  bar  a 
criminal  prosecution.  In  'other  words,  though  a  man  may  by  his 
consent  debar  himself  from  his  right  to  maintain  a  civil  action,  he 
cannot  thereby  defeat  proceedings  instituted  by  the  Crown  in  the 
interests  of  the  public  for  the  maintenance  of  good  order;  per 
Bnrrough,  J.,  in  Bex  v.  BeUingham.  (3)  He  may  compromise 
liis  own  civil  rights,  but  he  cannot  compromise  the  public 
interests. 

Nothing  can  be  clearer  to  my  mind  than  that  every  fight  in 
which  the  object  and  intent  of  each  of  the  combatants  is  to  subdue 
the  other  by  violent  blows,  is,  or  has  a  direct  tendency  to,  a  breach 
of  the  peace,  and  it  matters  not,  in  my  opinion,  whether  such 
fight  be  a  hostile  fight  began  and  continued  in  anger,  or  a  prize- 
fight for  money  or  other  advantage.  In  each  case  the  object  is 
the  same,  and  in  each  case  some  amount  of  personal  injury  to  one 

(1)  11  Q.  B.  473.  (2)  Law  Rep.  1  0.  C.  R.  241,  243. 

(3)  2  C.  &  P.  ?34. 
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1882       or  both  of  the  combatants  is  a  probable  consequence,  and,  although 

TheQuxen'  ft  prize-fight  may  not  commence  in  anger,  it  is  unquestionably 

OoHET.      calculated  to  rouse  the  angry  feelings  of  both  before  its  ooncla- 

^^  J     8ion«    I  have  no  doubt  then,  that  every  such  fight  is  illegal,  and 

the  parties  to  it  may  be  prosecuted  for  assaults  upon  each  other. 

Many  authorities  support  this  view.    In  Bea  t.  Ward  (1),  the 

prisoner  was  tried  for  the  slaughter  of  a  man  whom  he  had  killed 

in  a  fight  to  which  he  had  been  challenged  by  the  deceased  for  a 

public  trial  of  skill  in  boxing.    No  unfairness  was  suggested,  and 

yet  it  was  held  that  the  prisoner  was  properly  convicted.    To  the 

same  e£fect  is  the  case  of  Beff.  v.  Lewis  (2),  in  which  Coleridge^  J., 

said  "  When  two  persons  go  out  to  strike  each  other,  each  is  guflty 

of  an  assault."    See  also  Beg.  y.  Hunt  (3),  per  Alderson,  B.,  Beg. 

V.  Brown  (4),  by  the  same  learned  Baron,  and  by  Bramwell,  K, 

in  Beg.  v.  Yowig.  (5) 

The  cases  in  which  it  has  been  held  that  persons  may  lawftilly 
engage  in  friendly  encounters  not  calculated  to  produoe  real 
injury  to  or  to  rouse  angry  passions  in  either,  do  not  in  the  least 
militate  against  the  view  I  have  expressed ;  for  such  encounters 
are  neither  breaches  of  the  peace  nor  are  they  calculated  to  be 
productive  thereof  but  if,  under  colour  of  a  friendly  encounter,  the 
parties  enter  upon  it  with,  or  in  the  course  of  it  form,  the  intention 
to  conquer  each  other  by  violence  calculated  to  produce  mischief 
regardless  whether  hurt  may  be  occasioned  or  not,  as,  for  instance^ 
if  two  men,  pretending  to  engage  in  an  amicable  spar  with  gloves, 
really  have  for  their  object  the  intention  to  beat  each  other  until 
one  of  them  be  exhausted  and  subdued  by  force,  and  so  engage  in 
a  conflict  likely  to  end  in  a  breach  of  the  peace,  each  is  liable  to 
be  prosecuted  for  an  assault:  Beg.  v.  Orton.  (6)  Whether  an 
encounter  be  of  the  character  I  have  just  referred  to,  or  a  mere 
friendly  game,  having  no  tendency,  if  fedrly  played,  to  produce 
any  breach  of  the  peace,  is  always  a  question  for  the  jury  in  case 
of  an  indictment,  or  the  magistrates  in  case  of  summary  pro- 
ceedings. 
The  cases  cited  of  alleged  indecent  assaults  on  young  children 

(1)  1  East,  P,  C.  270.  (4)  1  0.  &  M.  314. 

(2)  1  C.  &  K.  419.  (5)  10  Oox,  C.  C.  371. 

(3)  1  Cox,  C.  C.  177.  (6)  39  L.  T.  293. 
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by  their  consent,  are  no  authorities  to  the  contrary ;  and  may  all        1882 

be  disposed  of  in  this  one  observation,  viz.,  that  the  indecent  i'mQuBN 

impositions  of  hands  charged  in  those  cases  as  assaults  neither      gonet. 

inyolred,  nor  were  calculated  to  involve,  breaches  of  the  peace, 

and,  therefore,  being  by  consent,  were  not  punishable  as  assaults, 

any  more  than  they  would  have  been  had  the  objects  of  them  been 

for  the  most  innocent  purposes.    I  think  it  wholly  immateriali  in 

considering  cases  of  this  description,  to  inquire  by  whom  the  first 

blow  was  struck,  for,  as  was  said  by  Lindley,  J.»  in  Beg.  v.  Knock  (1), 

''the  right  of  self-defence  does  not  justify  counter  blows  struck 

with  a  desire  to  fight" 

Upon  the  ruling  of  the  chairman  as  to  the  illegality  of  the 
fight,  I  entertain,  therefore,  no  manner  of  doubt,  and  I  am  clearly 
of  opinion  that  the  combatants  themselves  were  each  guilty  of  an 
assault  upon  the  other.  Nor  do  I  entertain  any  doubt  that  all 
who  were  present  aiding  or  abetting  the  fight  were  liable  to  be 
indicted  as  principals  to  it,  for  by  24  &  25  Vict  c  94,  s.  8,  *'  Who- 
ever shall  aid,  abet,  counsel,  or  procure  the  commission  of  a  mis- 
demeanour shall  be  tried,  &c.,  as  a  principal.**  Whether  the 
defendants  were  rightly  convicted  as  aiders  and  abettors,  is  a 
different  matter.    I  am  of  opinion  they  were  not. 

In  summing  up  the  case  the  chairman  directed  the  jury  that 
all  persons  who  went  to  a  prize-fight  to  see  the  combatants  strike 
each  other,  and  who  were  present  when  they  did  so,  were,  in  point 
of  law,  guilty  of  an  assault,  for ''  if  they  were  not  casually  passing 
by,  but  stayed  at  the  place,  they  encouraged  it  by  their  preeence, 
although  they  did  not  do  or  say  anything."  The  jury,  on  that 
direction,  found  the  defendants  guilty,  but  they  also  found  ex- 
pressly that  they  were  not  aiding  or  abetting.  The  whole  ques- 
tioui  therefore,  for  us  to  determine,  as  a  matter  of  law,  is  not 
whether  voluntary  presence  at  a  prize-fight  is  evidence  of  an  aiding 
and  abetting,  but  whether  inactive  presence  at  a  prize-fight  as  a 
Toluntary  spectator  thereof,  amounts  of  itself  to  snch  encourage- 
ment of  it  as  to  render  a  man  amenable  to  the  criminal  law  as 
an  aider  and  abettor  in  that  breach  of  the  peace. 

In  support  of  the  conviction  Mr.  Poland  mainly  relied  upon  a 
series  of  authorities  in  which  dicta  of  the  most  eminent  judges  are 

(1)  14  Cox,  a  0. 1. 
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uo  doubt  to  be  found  which  apparently  support  the  ruling  of  the 
ThbQubbn   chairman. 
Coswy  ^^  ^^  ^'  BeUingham  and  others  (1),  which  was  an  iadictment 

for  riot  and  assaulting  a  magistrate  who  was  endeavouring  to  stop 
a  prize-fight,  Biirrough,  J.,  before  whom  it  was  tried,  is  reported 
to  have  said :  ''  By  law,  whatever  is  done  iu  such  an  assembly  by 
one,  all  present  are  equally  liable  for.  These  fights  are  illegaL 
No  consent  can  make  them  legal,  they  are  Unlawful  assemblies. 
Everyone  going  to  them  is  guilty  of  an  offence." 

In  Rw  V.  Perkins  and  others  (2),  for  a  riot  and  assault  on  one 
Coates,  one  of  the  combatants  in  a  prize-fight,  Patteson,  J.,  after 
stating  that  prize-fights  were  altogether  illegal,  said :  ''If  all  these 
persons  went  out  to  see  these  men  strike  each  other,  and  were 
present  when  they  did  so,  they  are  all,  in  point  of  law,  guilty  of 
an  assault,  there  is  no  distinction  between  those  who  concur  in 
the  act  and  those  who  fight.'' 

In  Bex  V.  Hargrave  (3),  a  very  imperfectly  reported  case,  upon 
the  trial  of  an  indictment  for  manslaughter,  the  result  of  a 
fight  in  which  one  of  the  combatants  was  killed,  the  prisoner  was 
charged  with  aiding  and  abetting,  Patteson,  J.,  seems  to  have 
adhered  to  that  opinion.  In  Bex  v.  Murphy  (4),  upon  the  trial  of 
an  indictment  for  manslaughter  (deceased  having  been  killed  in  a 
fight  in  which  it  was  alleged  the  prisoner  acted  as  a  second), 
Littledale,  J.,  said :  ''  If  the  prisoner  was  present  at  this  fight, 
encouraging  it  by  his  presence,  he  is  guilty,  though  he  took  no 
active  part  in  it.  I  am  of  opinion  that  persons  who  are  at  a  fight 
in  consequence  of  which  death  ensues  are  all  guilty  of  man- 
slaughter if  they  encouraged  it  by  their  presence ;  I  mean  if  they 
remained  present  during  the  fight.  I  say,  that  if  they  were  not 
casually  passing  by,  but  stayed  at  the  place,  they  encouraged  it 
by  their  presence,  although  they  did  not  say  or  do  anything.** 
This  last  is  the  strongest  authority  in  support  of  the  proposition 
contended  for  by  Mr.  Poland,  that  mere  voluntary  presence  as  a 
spectator  at  a  fight  per  se  constitutes  an  aiding  and  abetting. 

In  considering  the  weight  which  ought  to  be  attached  to  these 
dicta  upon  the  present  occasion,  it  should  be  remembered  that 

(1)  2  C.  &  P.  234.  (3)  6  G.  &  P.  170. 

(2)  4  C.  &  P.  537.  (4)  6  0.  &  P.  103. 
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they  were  apparently  tittered  without  argnment,  moreover  they        1882 
should  be  read  ia  connection  with  the  &cts  of  the  particular  cases  the  Queen 
to  which  they  were  applied,  and,  as  I  think,  rather  as  strong      qohst. 
iadications  of  the  opinions  of  the  learned  judges  who  gave  utter-    ^^^^^  j 
ance  to  them,  as  to  the  inferences  which  ought  to  be  drawn  by 
the  jury  from  the  evidence  in  those  cases,  than  as  carefully  con- 
sidered declarations  of  the  law  as  applicable  to  every  case  of  this 
descriptioD.    In  each  of  the  cases  above  referred  to  much  more 
was  alleged  against  the  accused  than  that  they  were  mere  spec- 
tators, thus  in  Bex  v.  Bellingham  and  others  (I),  two  of  the 
defendants  were  actually  fighting,  whilst  the  third  was  actually 
endeavouring  to  prevent  interference.    In  Bex  v.  Berkins  (2),  one 
of  the  defendants  was  a  combatant,  another  was  a  second,  a  third 
kept  the  ring,  and  the  fourth  collected  entrance  money.    In  Bex 
V.  Hargrove  (3)  the  facts  are  very  imperfectly  stated,  but,  coupling 
tlie  text  with  the  marginal  note,  it  would  seem  that  the  prisoner 
^as  present,  and  sanctioned  the  fight. 

In  Bex  V.  Murphy  (4),  no  doubt  the  language  of  littledale,  J., 
was  used  with  reference  to  a  state  of  facts  not  unlike  the  present. 
I  am,  however,  strongly  inclined  to  think  that  in  using  it  he  was 
expressing  rather  his  own  opinion  as  a  matter  of  fact,  that  a  man 
who  was  voluntarily  present  at  a  fight  encouraged  it;  than  a 
proposition  of  law,  that  a  wilful  spectator  at  a  fight  was  ipso  facto 
an  abettor  of  it.  If,  however,  he  intended  so  to  rule,  with  all 
respect  to  that  learned  judge  I  cannot  look  upon  that  ruling  as 
satisfactory. 

In  my  opinion,  to  constitute  an  aider  and  abettor  some  active 
Fteps  must  be  taken  by  word,  or  action,  with  the  intent  to 
instigate  the  principal,  or  principals.  Encouragement  does  not 
of  necessity  amount  to  aiding  and  abetting,  it  may  be  intentional 
or  unintentional,  a  man  may  unwittingly  encourage  another  in  fact 
by  his  presence,  by  misinterpreted  words,  or  gestures,  or  by  his 
pilence,  on  non-interference,  or  he  may  encourage  intentionally 
by  expressions,  gestures,  or  actions  intended  to  signify  approval. 
In  the  latter  case  he  aids  and  abets,  in  the  former  he  does  not. 
It  is  no  criminal  o£fence  to  stand  by,  a  mere  passive  spectator 

(1)  2  0.  &  P.  234.  (3)  5  0.  &  P.  170. 

(2)  4  C.  &  P.  537.  (4)  6  0.  &  P.  103. 
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1882  of  a  crimey  even  of  a  murder.  Non-interference  to  prevent  a 
TheQdkkn  crime  is  not  itself  a  crime.  But  the  fact  that  a  person  was 
OoNBT  voluntarily  and  purposely  present  witnessing  the  commission  of  a 
crime,  and  offered  no  opposition  to  it,  though  he  might  reasonably 
be  expected  to  prevent  and  had  the  power  so  to  do,  or  at  least  to 
express  his  dissent,  might  under  some  circomstances,  afford  cogent 
evidence  upon  which  a  jury  would  be  justified  in  finding  that  he 
wilfdly  encouraged  and  so  aided  and  abetted.  But  it  would  be 
purely  a  question  for  the  jury  whether  he  did  so  or  not.  80  if 
any  number  of  persons  arrange  that  a  criminal  offence  shall  take 
place,  and  it  takes  place  accordingly,  the  mere  presence  of  any  of 
those  who  so  arranged  it  would  afford  abundant  evidence  for  the 
consideration  of  a  jury  of  an  aiding  and  abetting.  A  very  strong 
authority  upon  this  point  is  to  be  found  in  the  case  of  Bex  t. 
Barihtoiek.  (1)  That  was  an  indictment  for  murder  charging  the 
prisoners  as  principals  in  the  second  degree.  Willes,  J.,  citbg 
Messenffer^s  Case  from  Kilynge's  Eeports,  said,  "Where  several 
acts  of  force  are  found  to  have  been  actually  committed  in  pursu- 
ance of  the  design  "  (that  is  a  common  illegal  design)  "  there  is 
no  need  to  find  the  prisoners  to  have  been  aiding  and  assisting, 
for  that  is  only  necessary  to  be  found  where  the  jury  find  a  person 
was  there  amongst  them,  and  find  no  particular  act  of  force  done 
by  him,  but  only  in  his  presence.  In  the  present  case  it  is  not  found 
that  the  prisoners  did  any  act  during  the  affray,  or  that  th^  were 
present  aiding  and  assisting ;  and  the  Court  cannot  intend  that 
they  were."  In  Beg.  v.  Toung  (2),  which  was  an  indictment  for 
murder  (in  a  duel  between  Elliott  and  Mirfin)  against  the  prisoners 
as  principals  in  the  second  degree,  Yaughan,  J.,  in  addressing  the 
jury  said,  "  mere  presence  alone  will  not  be  sufficient  to  make  a 
party  an  aider  and  abettor ;  but  it  is  essential  that  he  should  by 
his  countenance  and  conduct  in  the  proceeding,  being  present,  aid 
and  assist  the  principals."  "  Did  the  prisoners  give  their  aid  and 
assistance  by  their  countenance  and  encouragement  of  the  prin- 
cipals in  this  contest  ?  It  is  said  one  of  the  prisoners  went  for  the 
purpose  of  bringing  about  a  reconciliation,  not  to  give  countenance 
to  the  continuance  of  the  contest — that  is  for  you." 
In  Beg.  v.  Cuddy  (3),  the  prisoner  was  indicted  as  principal  in 
(1)  1  Doag.  211.  (2)  8  C.  tfe  P.  644.  (3)  1  C,  &  K.  2ia 
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the  second  degree  to  murder  (in  a  duel  between  Munro  and       1882 
Fawcett),  Williama,  J.,  said,  '*  The  question  is  whether  the  prisoner  TheQumm 
was  at  the  spot  at  the  time,  and  whether  he  took  such  a  part  aa      ^' 
amounts  in  the  language  of  this  indictment  to  an  aiding  and       -; — 
abetting  of  the  principal  o£fender.    All  persons  who  were  present 
encouraging  or  promoting  will  be  guilty  of  abetting  the  principal 
offender,"*  and  with  this  direction  the  question  was  left  to  the 
jury.     In  Beg.  v.  Aihinaan  (1),  Kelly,  C.B.,  on  the  trial  of  the 
defendants  for  a  riot,  expressly  ruled  ''  that  the  mere  presence  of 
a  person  among  the  rioters,  even  though  he  possessed  the  power, 
and  failed  to  exercise  it,  of  stopping  the  riot,  did  not  render  him 
liable  on  such  a  charge."   And  he  left  the  case  to  the.  jury  with  this 
direction,  **  that,  in  order  to  find  any  of  the  defendants  guilty,  the 
jury  must  be  satisfied  that  they  had  taken  part  in  an  assembly 
for  an  unlawful  purpose,  and  had  helped,  or  encouraged,  or 
incited  the  others  in  the  prosecution  of  that  purpose." 

In  Beg.  v.  Taylor  (2)  Cockbum,  C  J.,  said,  *^  To  support  an 
indictment  against  a  man  as  an  accessory  by  abetting  an  offence, 
there  must  be  some  sort  of  active  proceeding  on  his  part,  he  must 
incite,  or  procure,  or  encourage  the  act,". and  the  whole  Court 
held,  that  merely  holding  the  stakes  to  be  paid  to  the  winner  of  a 
fight  in  which  one  of  the  combatants  was  killed  was  not,  of  itself, 
sufficient  to  make  such  holder  an  accessory  to  a  charge  of  man- 
slaughter. This  case  of  Beg.  v.  Taylor  (2)  was  a  peculiar  one,  and 
it  was  not  necessary  to  decide  whether  the  facts  would  have 
justified  a  conviction  for  aiding  and  abetting  a  breach  of  the  peace, 
as  to  which  a  question  might  possibly  be  raised. 

It  is  unnecessary  to  multiply  authorities  upon  this  point,  or  to 
speculate  upon  the  infinite  variety  of  cases  in  which  a  person  may 
innocently  witness  and  be  a  passive  spectator  of  a  fi^t,  or  any 
other  unlawful  or  criminal  act  Nor  is  it  necessary  to  express  any 
final  opinion  whether  or  not  the  evidence  upon  the  present 
occasion  would  have  justified  the  jury,  had  they  been  so  minded, 
in  finding  the  defendants  to  be  aiders  and  abettors.  I  confess  I 
have  grave  doubts  whether  there  was  sufficient  evidence  of  aiding 
and  abetting  against  either.  The  only  question  we  have  to 
determine  is  whether,  upon  mere  proof  that  the  defendants  were 

(1)  11  Cox,  C.  C.  332,  (2)  Law  Rep.  2  C.  0.  R.  147. 
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1882       Toluntary  spectators  at  the  fight,  the  chairman  was  right  id 

Thb  Queen"  directing  them  to  find  the  defendants  gnilty;  and  in  recording- 

OoNET.      ^^^^  verdict,  in  the  teeth  of  the  express  finding  that  the  defendants 

HawunL  J     ^^^  ^^^  aiding  or  abetting.     I  am  of  opinion  that  he  was  not, 

and  I  base  my  judgment  upon  this,  that  no  matter  how  cogent  the 

circmnstances  may  be  to  establish  active  encouragement,  aiding, 

and  abetting  on  the  part  of  the  accused,  it  is  the  province  of  the 

jury  alone  to  exercise  their  judgments  upon  those  circumstances, 

and  to  say  by  their  verdict  whether  from  them  they  draw  the 

conclusion  of  guilt  or  innocence :  see  the  direction  of  Sir  James 

Mansfield,  O.J.,  in  Clifford  v.  Brundon  (1) ;  and  that  however 

conclusive  the  evidence  may  appear  to  him  to  be,  no  judge  has  a 

right  to  direct  a  verdict  of  guilty  as  a  matter  of  law,  until  the 

jury  have  drawn  the  inference  essential  to  support  such  verdict. 

Since  this  judgment  was  written,  Baggallay,  L.  J.,  at  the  Warwick 
winter  assize,  1882,  in  Reg.  v.  Hodkiss  arid  others,  who  were 
indicted  for  manslaughter,  stated  his,  which  I  think  the  correct, 
view  of  the  law  to  be,  that  the  mere  presence  of  a  person  at  a 
prize-fight  was  not  in  itself  aiding  and  abetting  of  that  which  was 
going  on.  But,  of  course,  the  presence  of  a  person  at  such  a  fight 
must  be  taken  in  connection  with  the  surrounding  circumstances, 
which  might  affect  particular  individuals  and  make  all  the  differ- 
ence; and  in  every  case  it  was  the  province  of  the  jniy  to 
determine  whether  those  particular  circumstances  applied  to  a 
certain  person,  and  so  brought  him  within  the  law. 
I  think,  therefore,  this  conviction  ought  to  be  quashed. 

HuDDLESTOK,  B.  I  am  of  opinion  that  the  direction  of  the 
learned  chairman  of  quarter  sessions  was  not  correct,  and  that 
this  conviction  must  be  quashed. 

If  he  had  told  the  jury  that  the  going  to  a  prize-fight  to  see  the 
combatants  strike  each  other,  and  being  present  when  they  did  so 
was  evidence  from  which  they  might  find  that  the  defendants 
countenanced  what  was  going  on,  and  that  therefore  they  might 
find  them  guilty,  I  should  have  been  disposed  to  support  that  ruling. 
But  that  is  not  the  effect  of  his  summing  up.  By  the  qualifica- 
tion he  introduced,  quoting  words  attributed  to  Littledale,  J., 

(1)  2  Camp.  370. 
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he,  in  substance,  told  the  jury  that  staying  at  the  place  was  of       1882 
itself  encouragement,  and  that  the  mere  fact  of  being  present  was  thkQudh" 
sufficient,  to  justify  a  conviction.    I  cannot  belieye  tiiat  the  learned         ** 

judge,  Littledale,  J.,  has  been  accurately  reported  in  this  respect,       

but  if  he  has  been,  with  great  respect  for  so  learned  a  judge,  I 
cannot  concur  in  his  ruling.  The  mere  staying  at  the  place  where 
a  fight  is  going  on  is  not  necessarily  encouragement ;  the  detec- 
tiye  sent  to  report  what  is  taking  place  and  to  bring  the  offenders 
to  justice  cannot  be  said  to  be  encouraging  what  is  going  on ;  a 
person  casually  passing,  but  who  stays  to  see  what  happens  and 
interferes  to  prevent,  or  retires  in  disgust,  or  is  hemmed  in  so  that 
he  cannot  retire,  cannot  be  said  to  be  encouraging.  The  witness 
mentioned  in  the  4th  paragraph  of  the  case  could  not  be  said  to 
be  encouraging,  yet  all  of  these  were  present,  and  stayed  at  the 
place,  within  the  words  of  the  learned  judge.  The  question  of 
what  amounts  to  encouraging  must  be  a  question  of  fact  in  each 
case  for  the  jury,  and  cannot  be  one  of  law.  The  finding  of  the 
jury  was  in  fact  one  of  not  guilty.  They  bow  with  respect  to  the 
chairman's  direction  in  point  of  law,  but  by  adding  that  the 
prisoners  were  not  aiding  and  abetting,  I  conclude  that  they  intend 
to  convey  that  by  no  act  of  theirs  were  they  countenancing 
or  encouraging  the  fight,  a  conclusion  fully  supported  by  the 
evidence  in  the  case. 

Manistt,  J.  I  am  of  opinion  that  this  conviction  cannot  be 
sustained.  I  see  no  evidence  that  the  fight  was  a  prize-fight.  In 
the  absence  of  evidence  to  the  contrary  it  must  be  taken  to  have 
been  an  ordinary  hostile  fight  between  two  angry  men,  each  of 
whom  committed  a  series  of  assaults  on  the  other ;  but  whether  it 
was  a  prize-fight^  or  an  ordinary  fight,  is  in  my  opinion  immaterial, 
seeing  that  all  persons  who  being  present  at  a  fight  encourage  it 
are  guilty  of  an  assault  In  the  case  of  a  misdemeanour,  all  who 
take  part  in  it  are  principals,  there  are  no  accessories  in  the 
technical  sense  of  that  term :  Beg,  v.  Greenwood.  (1) 

Such  being  the  law,  the  first  question  which  arises  is,  whether 
there  was  any  evidence  to  go  to  the  jury  against  the  three 
prisoners,  or  any  of  them.     All  that  was  proved  was,  that  each  of 

(1)  2  Den.  q.  C.  453;  21  L.  J.  (M.C.)  127. 
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1882  them  was  seen  in  the  crowd,  that  they  were  neither  speaking  nor 
THEQtBEN  doing  anything,  and  as  to  Coney,  that  he  was  so  hemmed  in  as 
Com  *^  render  it  impossible  for  him  to  pnsh  his  way  out  I  very  mnch 
doubt  whether  there  was  any  evidence  proper  to  be  left  to  the 
jury  as  against  any  one  of  the  three  prisoners.  But  assuming 
that  there  was,  it  remains  to  be  considered  whether  the  direction 
given  to  the  jury  was  correct  in  point  of  law. 

The  direction  was  that,  ''if  tbe  prisoners  were  not  casually 
pcussing  by,  but  stayed  at  the  place,  they  encouraged  the  fight  by 
their  presence,  although  they  did  not  say  or  do  anything." 
The  jury  understood,  and,  as  it  seems  to  me,  rightly  understood, 
the  direction  to  be  that  if  the  prisoners  merely  stayed  at  the  place, 
they  as  a  matter  of  law  encouraged  the  fight  by  their  presence, 
and  they  found  the  prisoners  guilty  of  an  assault,  addbg  that 
they  did  so  in  consequence  of  the  chairman's  direction  of  law, 
though  they  found  that  the  prisoners  were  not  aidmg  or  abetting. 

I  am  of  opinion  that  the  direction  was  erroneous  in  point  of 
law.  If  there  was  any  evidence  to  go  to  the  jury,  it  raised  a 
question  of  fact  for  them,  namely,  whether  the  prisoners  or  any  of 
them  by  their  presence  encouraged  the  fight.  No  such  question 
was  left  to  the  jury,  consequently  the  conviction  cannot  stand. 

The  only  authority  in  support  of  the  direction  that  I  know  of 
is  to  be  found  in  the  summing-up  of  Littledale,  J.,  in  the  case  of 
Bea  V.  Murphy.  (1)  No  doubt  that  learned  and  accurate  judge  is 
reported  to  have  used  the  very  expressions  which  the  chairman 
in  the  present  case  adopted,  and  repeated  to  the  jury.  Whether 
the  learned  judge,  Littledale,  J.,  did  direct  the  jury  as  he  is 
reported  to  have  done  may,  I  think,  well  admit  of  doubt.  If  he 
did,  I  think  the  direction  was  erroneous.  It  is  said  that  if  the 
ruling  ,pf  the  chairman  is  not  upheld  a  great  impetus  will  be 
giv^n  to.prizQ  Jghting.  I  do  not  share  in  that  apprehension.  It 
is  well  settled,  law  that  every  person  who  by  his  presence  or 
otherwise  encourages  a  fight,  be  it  a  prize  or  an  ordinary  fight,  is 
guiltjf  pf  a  criminal  offence,  that  is  to  say,  of  an  assault  or  man- 
slaughtei:,  as  the  case  may  be,  but  it  is  for  the  jury  in  each 
particuUr  case  to  say  as  a  matter  of  fact  whether  the  accused  did 
by  his  presence  or  otherwise  encourage  the  combatants  to  fight 

(1)  6  C.  ft  P.  loa. 
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To  hold  the  contrary  would,  in  my  opinion,  be  erroneons  in  point        1882 
of  law,  and  very  injurious  in  its  consequences.  ThbQuhk" 

Soppose  that  the  fight  in  question  had  resulted  in  the  death  of  ^*- 
one  of  the  combatants,  then,  if  the  direction  given  to  the  jury  was 
right,  every  person  who  was  in  the  crowd  was  in  point  of  law 
guilty  of  manslaughter,  though  he  neither  spoke  nor  did  anything, 
and  notwithstanding  that  in  the  opinion  of  the  jury  he  neither 
aided  nor  abetted  the  combatants.  I  cannot  believe  such  is  the 
law  of  England.  For  these  reasons  I  answer  the  question  sub- 
mitted tp  the  Court  in  the  negative.  If  it  were  necessary  to  do 
so,  I  should  be  prepared  to  go  further  and  hold  that  the  special 
finding  of  the  jury  amounted  to  a  verdict  of  acquittal.  This 
point  is,  it  is  true,  not  submitted  to  us  by  the  chairman,  but  if 
the  Court  sees  upon  the  face  of  the  case  stated  that  the  conviction 
is  wrong,  it  is  the  duty  of  the  Court  to  take  notice  of  it. 

PoLLOGK,  B.  In  my  judgment  this  conviction  should  stand. 
The  question  stated  for  the  opinion  of  the  Court  properly  raises 
that  which  alone  is  open  for  our  determination,  and  the  answer  to 
it  should,  I  think,  be  that  the  direction  to  the  jury  was  correct. 
There  was  ample  evidence  from  which  the  jury  could  find,  as  in 
effect  they  did,  that  what  took  place  between  Burke  and  Mitchell 
amounted  to  a  prize-fight;  and  this  being  so,  there  is  clear 
authority  for  the  direction  of  the  chairman  that  prize-fights  are 
illegal:  Bex  v.  BeUingham  (1) ;  Bm  v.  Perkins  (2) ;  Bex  v.  Har^' 
grave  (3) ;  and  see  also  Hale's  Pleas  of  the  Crown,  ch.  39.  When 
once  this  is  established,  the  only  remaining  question  is  whether, 
looking  at  the  evidence*  as  it  affected  the  three  prisoners.  Coney, 
Gilliam,  and  Tully,  it  was  sufllcient  to  support  the  direction  of 
the  chairman^  and  if  so,  whether  that  direction  was  right  in  law. 

In  dealing  with  the  evidence  as  it  affects  the  three  prisoners  we 
must  look  first  at  paragraph  4  of  the  case,  to  see  what  was  the 
real  character  of  the  fight  as  bearing  upon  the  conduct  of  those 
who  were  present  though  not  taking  any  active  part  in  it,  and 
the  inference  to  be  drawn  from  such  conduct.  The  facts  here  set 
out,  the  ring  of  cord,  the  four  blue  posts,  the  six  persons  within 

(1)2C.AP.234.  (2)4aAP.M7. 
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1882  the  ring  besides  the  combatants,  and  the  fighting  by  these  two 
Tm  Qvkkn  combatants  stripped  for  three  quarters  of  an  hour,  all  point  to  a 
GoinT  condition  of  things  which  would  denote  to  those  present  and 
those  looking  on,  even  if  they  had  not  gone  to  see  a  fight,  that  a 
real  fight  was  taking  place.  As  to  the  evidence  affecting  the 
prisoners,  it  amounts  to  this :  that  there  was  a  crowd  surrounding 
the  ring  and  that  they  were  in  it ;  and  further,  as  to  Coney,  that 
the  crowd  was  so  closely  packed  that  he  was  hemmed  in  and 
could  not  push  his  way  out 

Before  I  deal  with  the  direction  of  the  chairman,  which  relates 
to  the  legal  effect  to  be  given  to  the  presence  of  the  prisoners  in 
this  particular  case,  I  must  notice  what  appears  to  me  to  be  the 
true  ground  upon  which  the  decisions  of  judges  have  been  based, 
when  they  have  ruled  that  those  who  remain  and  look  on  whilst  a 
fight  is  going  on  encourage  it  by  their  presence,  and  are  guilty  of 
an  illegal  act ;  and  also  the  wide  distinction  which  exists  between 
the  case  of  persons  standing  by  to  witness  a  prize-fight,  and  that 
of  persons  standing  by  and  witnessing  an  attack  by  a  mob,  the 
setting  fire  to  a  building  or  any  other  illegal  act  of  violence  such 
as  was  referred  to  in  the  course  of  the  argument. 

With  reference  to  this  part  of  the  case  we  ought  not,  when 
considering  what  is  the  true  character  of  an  act^  to  lay  aside  all 
knowledge  of  human  nature  and  all  experience  of  the  habits  of 
mankind.  These  appear  to  me  to  be  the  basis  of,  and  necessarily 
to  be  interwoven  with  and  form  a  part  of  all  law,  whether  criminal 
or  otherwise ;  and,  when  I  look  at  the  case  in  this  light,  I  see  no 
true  analogy  between  a  crowd  of  persons  voluntarily  collected 
round  a  fight,  and  those  who  in  a  public  street  or  elsewhere  are 
present  whilst  an  illegal  act  (the  sight  of  which  in  itself  cannot 
reasonably  be  supposed  to  give  pleasure  to  any  one)  is  going  on. 
In  the  one  case  it  is  usually  the  bystanders  collected  around  who 
create  and  who  are  responsible  for  the  fight  as  a  matter  of  interest 
and  amusement  to  themselves.  In  the  other,  unless  there  be 
some  overt  act  by  gesture  or  word  which  denotes  assistance  or 
encouragement,  it  would  be  contrary  to  all  reason  to  infer  that  the 
bystanders  were  taking  any  part  in  the  illegal  act.  Again,  when 
a  prize-fight  takes  place  but  two  can  fight,  and  but  some  half  dozen 
can  assist  the  combatants,  it  is  however  almost  of  the  very  essence  of 
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the  thing  that  a  large  number  should  be  present  as  mere  spectators,       1882 
who  could  not  consistently  with  the  object  of  the  whole  proceeding  thbQuekn 
actively  interfere.    On  the  contrary,  where  acts  of  violence  take      co^ 
place,  it  is  to  say  the  least  more  probable  that  those  who  intend     ..TTn 
to  encourage  them  will  not  remain  mere  passive  spectators,  but 
will  in  some  measure  take  an  active  part. 

In  his  summing  up  to  the  jury  in  the  present  case,  acting  upon 
the  principle  and  the  ruling  to  which  I  have  already  referred,  the 
chairman,  after  telling  the  jury  that  they  were  to  determine 
whether  or  not  this  was  a  prize-fight,  directed  them  with  reference 
to  the  three  prisoners  that :  '*  All  persons  who  go  to  a  prize-fight 
to  see  the  combatants  strike  each  other,  and  who  are  present 
when  they  do  so,  are  in  point  of  law  guilty  of  an  assault."  He 
added  also  from  the  summing  up  of  Littledale,  J.,  in  Rex  v. 
Murphy  (1),  "  If  they  were  not  casually  passing  by,  but  stayed  at 
the  place,  they  encouraged  by  it  by  their  presence,  although  they 
did  not  do  or  say  anything." 

In  my  view  of  the  law,  this  correctly  laid  it  down  as  applicable 
to  the  particular  case  in  hand.  No  doubt  it  did  not  exhaust  the 
subject,  or  deal  with  all  the  possible  cases,  or  all  the  supposititious 
cases  which  were  put  during  the  argument  before  us.  It  was  said 
that  instances  might  occur  of  persons  being  present  at  a  fight 
such  as  this,  or  even  at  this  fight,  who  yet  would  not  be  doing  an 
illegal  act ;  thus  a  weak  man  might  be  hemmed  in  by  the  crowd 
and  so  be  present  against  his  will ;  the  father  or  mother  of  one  of 
the  combatants  might  be  there  to  dissuade  him,  if  possible,  from 
entering  upon  or  continuing  the  contest ;  a  very  short  man  might 
be  at  the  outer  edge  of  the  crowd  and  so  unable  either  to  see  or 
to  apprehend  what  was  going  on,  and  that  these  persons  would 
not  be  guilty  of  an  illegal  act.  This  is  quite  true,  but  surely  it 
has  no  bearing  upon  the  facts  proved  here,  nor  could  the  chair- 
man have  alluded  to  such  cases  without  travelling  very  wide  from 
the  facts  proved,  and  distracting  the  minds  of  the  jury  from  the 
question  to  be  considered  in  the  particular  case.  The  chairman's 
own  direction  is  confined  to  ^  all  persons  who  go  to  a  prize-fight 
to  see  the  combatants."  The  quotation  from  Littledale,  J.,  is  not 
so  accurate,  because  it  may  appear  to  affirm  the  proposition  that 

(I)  6  C.  &  P.  103. 
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1882  all  persons  who  stay  at  the  place  encourage  the  fight,  but  even  as 

ThbQuxek  to  this  it  states  what  I  think  is  sound  law,  unless  it  be  taken  to 

Oo^  include  persons  staying  for  some  cause  which  makes  it  legal,  or 

to  include  those  curious  and  exceptional  instances  mentioned 

FoUocka  B>  

during  the  argument.  Few  propositions  of  law  can  be  applied 
during  a  summing-ap,  even  in  criminal  cases,  so  as  to  be  suffid^it 
and  complete  in  omnibus ;  nor  need  they  be,  since  the  ofSce  of  a 
summing-up  is  not  to  propound  the  law  exhaustively,  bat  to 
explain  so  much  of  it  as  relates  to  and  is  called  for  by  the 
particular  case  which  the  jury  have  to  try. 

It  only  remains  to  notice  the  verdict  of  the  jury.  They  found 
the  three  prisoners  guilty,  but  added  that  it  was  in  consequence  of 
the  direction  of  law  by  the  chairman,  as  they  found  that  these 
prisoners  were  not  aiding  and  abetting.  This  should  be  construed 
in  such  a  manner  as  to  make  it  reasonable  and  consistent^  and  it 
can  be  so  construed.  The  jury  by  their  verdict  find  that  the  three 
prisoners  by  their  presence  at  the  fight  brought  themselves  within 
the  chairman's  definition  of  the  offence  with  which  they  were 
chaiged,  and  thereby  they  must  be  taken  to  have  disposed  of  the 
point  raised  in  Coney's  favour,  viz.,  that  he  was  hemmed  in  by  the 
crowd.  No  doubt  he  was,  ultimately,  but  the  jury  may  well  have 
thought  that  he  placed  himself  where  he  was,  voluntarily,  and  in 
order  to  secure  a  good  position  whence  he  could  see  the  fight 
Besides  those  fighting  there  were  several  backers  within  the  ring, 
and,  as  I  accept  the  finding,  I  understand  the  jury  to  mean  no 
more  than  that  these  prisoners  were  taking  no  active  part  in  the 
fight. 

For  these  reasons  it  seems  to  me,  agreeing  as  I  do  with  the 
main  propositions  of  law  that  have  been  stated  by  my  learned 
brothers  and  commented  upon,  that  this  conviction  ought  to  stand. 

Dekman,  J.  The  three  defendants  Coney,  Gilliam,  and  TuUy, 
were  indicted  for  an  assault  I  think  there  w^  evidence  upon 
which  the  jury  might  properly  find  that  the  two  men,  Burke 
and  Mitehell,  were  engaged  in  an  unlawful  fights  and  that  they 
and  their  seconds  were  guilty  of  one  or  more  assaults.  But  as 
regards  the  defendants  Coney,  Gilliam,  and  Tally,  I  find  no  feets 
stated  shewing  that  they  did  anythii^  to  promote  the  unlawful 


Demnan,  J. 
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iighty  or  the  assaults  committed ;  unless  the  mere  fact  of  being       1882 
found  in  the  crowd  surrounding  the  combatants  is  evidence  of  thsQueuT 
that  kind.    The  utmost  that  can  be  gathered  from  the  foots  stated      ^^ 
18,  that  they  were  for  some  appreciable  time  inactive  spectators 
of  an  unlawful  fight. 

The  only  question  for  us  is,  whether  the  direction  of  the 
chairman  was  correct.  According  to  my  view  of  that  direction  it 
amounted  to  telling  the  jury,  as  matter  of  law,  that  merely  being 
found  present  in  the  crowd  surrounding  the  combatants,  was  not 
only  evidencey  but  conclusive  evidence,  that  the  defendants  were 
encouraging  the  combatants,  and  therefore  guilty  of  the  assaults 
committed  by  them.  If  I  had  been  on  the  jury  I  should  so 
have  understood  the  direction,  and  I  think  it  is  evident  from  the 
finding  of  the  jury  that  they  did  so  understand  it. 

For  the  reasons  given  by  my  Brother  Hawkins  in  his  judgment 
I  entirely  concur  on  both  the  points  argued.  I  think  this  direc- 
tion was  wrong,  and  I  therefore  am  of  opinion  that  the  conviction 
should  be  quashed. 

Lord  C!olebidoe,  O.J.  The  facts  are  clearly  stated  in  the 
case  submitted  to  us  by  the  chairman  of  the  Berkshire  Quarter 
Sessions,  and  the  question  is  whether  his  direction,  which  he  sets 
out  in  words,  can  in  point  of  law  be  sustained.  That  is  the 
question  which  in  form  the  chairman  has  submitted  to  the 
judges^  and  that  is  the  only  questi<m  which  I  propose  to  answer 
or  to  discuss. 

Two  points  were  made  in  reference  to  the  chairman's  direction. 
As  to  the  first,  I  conceive  it  to  be  established,  beyond  power  of 
any  argument  however  ingenious  to  raise  a  doubt,  that  as  the 
combatants  in  a  duel  cannot  give  consent  to  one  another  to  take 
away  life,  so  neither  can  the  combatants  in  a  prize-fight  give 
consent  to  one  another  to  commit  that  which  the  law  has  re- 
peatedly held  to  be  a  breach  of  the  peace.  An  individual  cannot 
by  such  consent  destroy  the  right  of  the  Crown  to  protect  the 
public  and  keep  the  peace.  To  the  judgments  of  Hawkins  and 
and  Cave,  JJ.,  which  I  had  the  advantage  of  reading,  upon  this 
pointy  both  in  their  reasoMngs  and  their  eondosioiis,  I  give  my 
entire  asnent. 


Lord  Ooleridge. 
C.J. 
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1882  The  jadgments  of  Mathew,  J.,  and  Pollock,  B.,  do  not,  I  think, 

~Tn  Qunir   leave  anything  untouched  on  the  second  point,  to  which  I  now 

OoMBT       proceed.    I  agree  with  them  entirely,  and  it  is  only  because  of  the 

practical  importance  of  the  question  that  I  do  more  than  simply 

express  my  concurrence. 

I  proceed,  then,  to  the  second  question  which  remains,  whether 
persons  other  than  the  combatants  who  are  voluntarily  present  at 
a  prize-fight,  and  who  are  there  as  spectators  of  the  fight,  are  also 
in  point  of  law  guilty  of  an  assault.  I  mean  by  the  words  ''  as 
spectators  "  persons  who  are  present  for  the  purpose  only  of  seeing 
the  fight,  and  I  haye  stated  the  question  thus  because  I  believe 
that  to  be  the  question  intended  to  be  raised,  and  I  think  it  is  the 
question  which  is  raised  in  the  case  before  us. 

It  is  not  dealing  fairly  with  the  chairman  or  with  the  jury,  or 
even  with  ourselyes,  to  suppose  that  a  variety  of  questions  so 
absurd  that  they  are  answered  by  mere  statement  were  intended 
to  be  put  to  us,  when  there  is  a  real  and  important  question  put 
which  is  well  worthy  of  consideration,  and  as  to  which,  no  doubt, 
there  is  room  for  conflicting  opinion.  I  do  not  trouble  myself 
therefore  with  the  question  whether  the  words  used  would  cover 
the  case  of  a  policeman  present  and  doing  his  best  to  prevent  the 
fight,  of  a  man,  policeman  or  not,  present  only  to  procure  evidence 
of  a  breach  of  the  peace  which  he  is  powerless  to  prevent^  of  a 
passer  by  on  foot  or  in  a  carriage,  who  stays  long  enough  to 
ascertain  the  character  of  the  fight  and  goes  upon  his  way,  of 
some  one  on  the  outskirts  of  a  crowd,  curious  as  to  the  object  of  it, 
whose  shortness  of  stature  is  not  aided  by  any  friendly  tree.  If 
ever  these  curious  questions,  or  questions  like  them,  should  arise, 
it  may  be  safely  left  to  juries  or  to  judges  to  solve  them  sensibly. 
The  question  I  am  answering  is  this,  when  there  is  evidence 
uncontradicted  that  a  man  is  a  spectator  of  a  prize-fight,  a 
spectator  only  if  yon  wUl,  but  a  spectator  in  the  sense  I  have 
defined,  a  person  who  goes  to  see  or  stays  to  see  a  fight  with 
no  object  but  to  see  it,  does  that  evidence  warrant  a  judge  in 
directing  a  jury  that  such  evidence,  if  they  believe  it,  proves  that 
such  a  person  is  guilty  as  a  principal  in  the  misdemeanour  ?  I 
am  of  opinion  that  such  evideuce  does  warrant  a  judge  in  giving 
such  a  direction,  and  that  it  is  for  the  prisoner  to  ^hew,  if  he  can, 


I/)rd  Coleridge, 
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that  the  legal  inference  from  such  evidenee  ought  not  to  be  drawn       1882 
in  his  case.  Thi  Qubsbt 

It  is  not  denied  that  there  are  dicta,  nay,  decisions,  of  single  co^. 
judges  which  entirely  support  the  direction  of  the  chairman. 
Indeed  his  charge,  as  he  repeats  it  to  us,  is  made  up  of  the  words  ^*^' 
of  Patteson,  J.,  in  Bex  y.  Perkins  (1)  and  Littledale,  J.,  in  Bex  v. 
Murphy.  (2)  But  it  is  said,  and  it  is  true,  that  these  dicta,  or 
decisions,  are  of  single  judges  only,  and  that  in  none  of  the 
cases  were  the  facts  exactly  the  same  as  the  facts  in  the  case 
before  us. 

To  the  first  objection  I  reply  that  the  criminal  law  is  built  up 
of  the  dicta  of  single  judges,  and  that  I  feel  no  inclination  to 
examine  critically  and  overrule  a  set  of  decisions  which  seem  to 
me  founded  in  good  sense,  and  conducive  to  the  public  good. 
Practical  wisdom,  rather  than  scientific  exactness,  seems  to  me  to 
be  the  thing  to  aim  at  in  a  branch  of  the  law  which  is  concerned 
with  the  affairs  of  men  generally  speaking  in  their  simplest  and 
least  complicated  forms.  In  such  a  case  as  this  the  spectators 
really  make  the  fight ;  without  them,  and  in  the  absence  of  any  one 
to  look  on  and  encourage,  no  two  men,  having  no  cause  of  personal 
quarrel,  would  meet  together  in  solitude  to  knock  one  another 
about  for  an  hour  or  two.  The  brutalizing  effects  of  prize-fights 
are  chiefly  due  to  the  crowd  who  resort  to  them,  and  if  I  find 
judges  of  great  reputation  saying  in  various  phrases,  and  on 
various  occasions,  what  Littledale,  J.,  and  Patteson,  J.,  said  in 
the  cases  I  have  mentioned,  and  that  in  consequence,  the  volun- 
tary spectators  of  a  prize-fight  have  been  convicted  of  an  assault, 
I  will,  if  I  can,  a£Srm  such  a  conviction,  and  uphold  the  authority 
of  the  judges  on  whose  decisions  it  is  based. 

I  reply  to  the  second  objection  that  it  hardly  ever  happens  that 
the  circumstances  of  two  cases  are  exactly  the  same,  but  the  words 
of  the  judges  are  general,  and  will  include  the  case  before  us,  and 
that  I  see  no  distinction  in  principle  between  the  persons  to  whom 
the  judges  applied  their  doctrine  and  the  persons  to  whom  it  is 
sought  to  apply  the  doctrine  here.  If  a  surgeon  who  attends  a 
duel,  to  save  if  possible  the  lives  therein  imperilled,  attends  it  as 
a  criminal,  I  can  see  no  sort  of  reason  why  the  spectator  of  a  prize- 
(1)  4  C.  &  P.  537.  (2)  6  C.  &  P.  103. 
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1882        fight  should  aot,  if  there  be  fair  authority  for  the  position,  be  held 
Thp  Q^«f  as  guilty  as  the  prize-fighters  themselves. 
CoKKT  ^^  ™^^  ^  remembered  that  in  all  these  cases  of  constmctiTe 

assaults  and  constructiye  felonies  we  get  beyond  the  region  of 


Lord  Ooleridge, 

^'  actual  fact  into  that  of  positive  legal  inference.  A  second  in  a 
duel  perhaps  does  no  physical  act  at  all;  a  man  who  stands 
outside  a  house  while  his  fellow  burglar  goes  inside  and  is  guilty 
of  violence  does  not,  in  actual  {act,  break  and  enter,  yet  sach 
persons  are  wrongly  or  rightly  held  as  guilty  as  the  actual 
duellist  or  the  actual  burglar.  The  man  who  keeps  the  ropes,  or 
goes  round  to  collect  contributions,  no  more  really  assaults  any  one 
than  a  mere  spectator,  but  some  of  my  learned  Brothers  at  any 
rate  would  hold  that  such  men  are  properly  to  be  held  guilty  of 
assault.  Once  granted  that  an  actual  physical  participation  in  the 
assault  is  not  necessary,  it  seems  to  me  that  there  is  no  legal 
principle  in  distinguishing  between  one  set  of  spectators  and 
another — using  the  word  spectator  in  the  sense  which  I  have 
above  defined — and  I  protest  with  all  possible  respect  against 
drawing  a  line  which  the  authorities  hitherto  have  not  drawn, 
which  I  have  given  my  reasons  for  thinking  there  is  no  legal 
principle  in  drawing,  and  which  it  will,  I  think,  be  very  mischievous 
in  practice  to  draw. 

I  am  of  opinion  that  the  three  prisoners  here  must  be  taken  on 
this  evidence  to  have  been  spectators  of  a  prize-fight  in  the  above 
mentioned  sense ;  that  the  authorities  shew  that  such  spectators 
are  guilty  of  assault,  and  that  therefore  the  direction  of  the 
chairman  was  correct,  and  the  conviction  should  be  affirmed.  It 
is  true  that  the  jury  have  expressed  their  opinion  that  they  did 
not  aid  or  abet,  but  then,  as  they  found  the  prisoners  guilty,  they 
must  be  taken  to  have  meant  that  the  prisoners  did  not  do  any 
outward  act  of  aiding  or  abetting,  which,  for  the  reasons  I  have 
already  given,  appears  to  me  immateriaL 

Conviction  qwuhei. 

Solicitors  for  prisoners :  Baw&on  dt  Awdry^  Qreai  Marlao. 
Solicitor  for  prosecution :  The  Solicitor  to  the  Treaury. 
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[CROWN  CASE  RESERVED.]  i882 

Marvh  25. 
THE  QUEEN  v,  MORBY.  


Mandaughter-^Negfect  of  Parent  to  provide  medical  Aid  for  Child — Evidence^^ 
31  A  32  VicU  c  122,  s.  37. 

M.  was  convicted  of  the  manslaaghter  of  his  son,  a  child  of  tender  years.  The 
child  died  of  confluent  small-pox,  and  the  prisoner,  though  able  to  do  so,  did  not, 
owing  to  certain  religious  views  he  held, '  employ  any  medical  practitioiier,  nor 
afford  to  the  child  during  its  illness  any  medical  aid  or  attendance.  It  was 
proved  that  proper  medical  aid  and  attendance  might  have  saved  or  prolonged 
the  child's  life,  and  would  have  increased  its  chance  of  recovery,  but  that  it 
might  have  been  of  n6  avail ;  and  there  was  no  positive  evidence  that  the 
death  was  caused  or  accelerated  by  the  neglect  to  provide  medical  aid  (x 
attendance : — 

Hdd^  by  Lord  C!oleridge,  C.J.,  Grove,  Stephen,  Mathew,  and  Cave,  J  J.,  that 
mider  the  above  circumstances  the  conviction  could  not  be  sustained. 

The  following  case  was  stated  for  the  opinion  of  this  Court  by 
Hawkins,  J. 

The  prisoner  was  conyicted  before  me  at  the  last  Session  of  the 
Central  Criminal  Coort  of  the  manslaughter  of  his  sod,  Abraham 
Morby,  a  child  under  the  age  of  14,  who  lived  with  him  and  was 
in  his  custody  at  Woolwich. 

The  prisoner  had  ample  means  and  opportunity  to  provide 
adequate  food,  clothing,  medical  aid,  and  lodging  for  his  child, 
and  he  did  provide  all  these  things,  except  medical  aid,  this  he 
under  the  circumstances  hereinafter  stated  wilfully  neglected  and 
omitted  to  provide,  because  being  one  of  the  *^  Peculiar  People," 
he  did  not  believe  in  medical  aid,  but  trusted  in  prayer  and 
anointment  alone* 

The  deceased  child,  who  was  eight  years  old,  was  on  the  27th  of 
December  last  known  by  the  prisoner  to  be  suffering  from  con- 
fluent small-poz.  Of  that  disease  it  died  on  the  8th  of  January. 
The  jury  found  that  it  was  reasonable  and  proper  that  the  prisoner 
should  have  called  in  and  provided  medical  aid  for  it»  but  that  he 
wilfully  neglected  and  omitted  so  to  do. 

No  medical  man  saw  the  deceased  during  life,  but  Doctor 
Sharpe  who  made  a  post-mortem  examination  of  the  body  stated 
that  death  was  undoubtedly  due  to  small-pox — that  small-pox  is  a 
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1882        disease  requiring  medical  advice,  and  skill,  great  attention  and 
Thi  QuEEii   great  care,  and  if  not  attended  to  is  calculated  to  spread. 
MoBBY.  '^^^^  question  was  put  to  Doctor  Sharpe.    "  In  your  opinion  do 

you  think  the  life  of  the  deceased  might  have  been  probably 
prolonged  if  medical  skill  had  been  called  in?"  to  which  he 
answered  thus :  "  Probably,  but  I  would  rather  put  it  in  this  way, 
that  the  chances  of  the  boy's  life  would  have  been  increased  by- 
having  medical  advice." 

The  prisoner's  counsel  admitted  that  he  could  not  contend  that 
the  prisoner  was  not  guilty  of  a  breach  of  the  statutory  duty 
imposed  on  him  by  31  &  32  Yict.  c  122,  s.  37,  but  he  submitted 
that  the  death  was  not  caused  by  that  breach  of  duty.  I  held 
that  if  death  was  accelerated  thereby  it  would  be  sufficient  Upon 
this  the  prisoner's  counsel  urged  that  there  was  no  proof  that 
death  was  so  accelerated.  Thereupon  Doctor  Sharpe  was  re- 
called, and  the  following  questions  were  put  to  him  to  which  he 
gave  the  answers  subjoined : — 

*'  In  your  judgment  if  medical  advice  and  assistance  had  been 
called  in  at  any  stage  of  this  disease  might  the  death  have  been 
averted  altogether  ?  " 

**  I  can  only  answer  that  by  saying  that  it  might  have  been. 
Ours  is  not  a  positive  science.  It  might  have  been  averted  if 
medical  aid  had  been  called  in  at  any  earlier  stage.  I  am  unable 
to  say  whether  it  probably  would.  I  might  say  probably,  as  to 
whether  life  might  have  been  prolonged.  I  cannot  say  that 
death  would  probably  have  been  averted.  I  think  it  probable 
that  life  might  have  been  prolonged.  I  can  only  say  probably 
might,  because  I  did  not  see  the  case  while  living.  I  am  unable 
to  say  that  life  would  probably  have  been  prolonged,  because  I 
did  not  see  the  case  during  life,  had  I  done  so,  I  might  have  been 
able  to  answer  the  question." 

The  prisoner's  counsel  still  insisted  there  was  no  proof  that 
death  was  caused  or  accelerated  by  the  prisoner's  breach  of  duty. 

I  thought  it  best  to  submit  the  evidence  to  the  jury  and  to 
reserve  the  point  if  necessary. 

I  accordingly  asked  the  jury  whether  the  life  of  the  child  would 
in  their  judgment  haye  been  prolonged  if  medical  aid  had  been 
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« 
oalled  in  when  the  prisoner  became  aware  of  the  £Act  that       18S2 

deceased  was  snflEering  from  small-pox.  ThbQubbn 

To  this  question  they  answered  that  it  would.  Mobby 

I  then  told  them  that  if  they  so  found,  and  that  the  death  of 

the  child,  though  it  could  not  be  certainly  averted  altogether,  was, 

neyertheless,  accelerated  by  the  wilful  neglect  of  the  prisoner  to 

provide  such  medical  aid  when  it  was  reasonable  and  proper  and 

his  duty  to  provide  it»  he  having  the  means  and  opportunity  to  do 

so,  he  was  guilty  of  manslaughter. 

On  this  direction  the  jury  found  him  guilty. 

I  reserve  for  the  opinion  of  the  Court  of  Criminal  Appeal  these 
two  questions : — 

1st.  Whether  there  was  any  evidence  that  the  life  of  the  child 
would  have  been  prolonged  for  any  period  of  time,  however  short, 
if  the  prisoner  had  called  in  and  provided  medical  aid,  or,  in  other 
words,  that  death  was  accelerated  by  his  breach  of  duty. 

If  there  was,  I  am  satisfied  with  the  finding  of  the  jury. 

2ndly.  Whether,  assuming  the  prisoner  to  have  accelerated  the^ 
death  of  the  child  by  his  breach  of  duty  in  wilfully  neglecting  tO' 
provide  for  it  medical  aid  as  aforesaid,  he  was  properly  convicted, 
of  manslaughter. 

If  either  of  these  questions  are  answered  in  the  negative  th& 
conviction  is  to  be  quashed. 

If  both  are  answered  in  the  affirmative  it  is  to  be  affirmed. 

The  case  not  being  one  demanding  punishment,  I  have  released 
the  prisoner  on  his  own  recognizances  to  appear  for  judgment  if 
he  should  be  required  so  to  do. 

See  31  &  82  Vict.  c.  122,  s.  87 :  Beff.  v.  Doumea.  (1) 

2>.  Kinffsfordy  for  the  prisoner.  Since  the  passing  of  the  statute 
31  &  82  Vict  c.  122,  s.  37,  and  the  decision  of  Beg.  v.  Doume$  (1),  . 
it  cannot  be  contended  that  there  is  not  a  positive  legal  duty  in  a 
parent,  who  can  afford  to  do  so,  to  supply  to  his  child,  when  so 
ill  as  to  require  it,  skilled  medical  attendance,  and  for  a  breach 
of  this  duty  the  prisoner  might  have  been  summarily  convicted. 
That^  however,  is  not, the  present  charge.     The  chai^  is  of 

(1)  1  Q.  B.  D.  25. 
Vol.  VHL  2  Q  2 
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1882        canstng  or  aooelerating  the  child's  death  by  such  breach  of  duty. 

Ths  QcKxa   ^he  evidence  given  does  not  support  this  charge,  it  merely  shews 

HosBT.      ^^  medical  aid  might  have  postponed  or  averted  death,  or  might 

not.    There  is  no  positive  evidence  that  it  would  have  been  of 

any  service.    [He  referred  to  Stockdales  Case.  (1)] 

The  Coubt  then  called  upon  Poland,  {Mead,  with  him),  for 
the  prosecution.  He  contended  that  the  evidence  shewed  that 
life  might  possibly  have  been  prolonged  or  saved  by  medical 
attendance,  and  that  it  was  for  the  jury  to  say  whether,  in  fact,  it 
would  have  been. 

LoBD  OoLEBiDGE,  C.J.  It  is  uot  onough  to  shew  neglect  of 
reasonable  means  for  preserving  or  prolonging  the  child's  life, 
but  to  convict  of  manslaughter  it  must  be  shewn  that  the  neglect 
had  the  effect  of  shortening  life.  The  medical  witness  called  for 
the  prosecution  gave  his  evidence  clearly  and  well,  and  under  a 
high  sense  of  his  duty  and  responsibility,  and  what  he  stated  was, 
that  in  his  opinion  the  chances  of  life  would  have  been  increased 
by  having  medical  advice,  that  life  might  possibly  have  been 
prolonged  thereby,  or,  indeed,  might  probably  have  been,  bat 
that  he  could  not  say  that  it  would,  or  indeed  that  it  would 
probably,  have  been  prolonged  thereby. 

In  order  to  sustain  the  conviction  affirmative  proof  is  required. 
Thi^  the  skilled  witness  called,  and  upon  whose  evidence  the 
matter  rests,  cannot,  from  the  nature  of  the  case,  give  and, 
indeed,  properly  declines  to  give.  The  direction  of  the  learned 
judge,  though  right  in  point  of  law,  is  not  applicable  to  the  facts 
proved.    The  conviction  cannot  be  sustained. 

Gbovb,  J,  The  judge  seems  to  have  considered  that  proof 
of  the  mere  possibility  <^  medical  aid  being  of  use  in  cases  such 
as  the  one  in  question  was  not  enough,  that  "  might,"  in  fact^  was 
not  enough,  and  leaves  the  matter  to  the  jury,  asking  them  to 
answer  the  question  which  the  skilled  witness  said  he  could  not 
This  they  do,  but  there  really  was  no  satisfiactory  evidenoe  for 
them,  and  the  conviction  ought  not  to  stand. 

(1)  2  Lew.  a  a  220. 
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Stephen,  J.    I  am  of  the  same  opinion.    Under  s.  87  of  1882 

81  &  82  Yiot.  c.  122,  it  may  be  the  prisoner  oonld  have  been  tbi  Qubn 

oonyicted  of  negleot  of  duty  as  a  parent,  bnt  to  conyict  of  man-  morbt. 
slaughter  yon  mnst  shew  that  he  caused  death  or  accelerated  it. 

Mathew  and  Catb,  JJ.,  concurred. 

Oonvidum  quashed. 

Solicitor  for  prosecution :  The  SoUeUor  to  the  Treasury. 
Solicitor  for  prisoner :  E.  Kimber. 

C.  D. 


MORGAN  V.  THOMAS.  AprU  1. 


WiU-^^Iuue  and  their  Heirs^' — Qiftcver  on  Death  without  leaving  Cfhddren — 
Estate  Tail — Remainder  in  Fee, 

The  owner  of  land  devised  it  to  his  eldest  son  L.  ''for  life,  and  after  his 
decease  to  his  lawfal  issne  and  their  heirs  for  ever,  if  any,"  and  "  if  he  should  die 
without  leaving  any  children  hom  in  wedlock,"  then  to  the  testator's  son  E.  and 
his  heirs : — 

Hdd^  that  the  devise  gave  a  life  estate  only  to  L.  and  not  an  estate  taiL 

Action  for  the  recoyery  of  a  farmhouse  and  land.  Statement  of 
claim  stated  the  following  facts. 

Lewis  Thomas  the  former  owner  of  the  premises,  since  deceased, 
made  his  will  on  the  30th  of  October,  1834,  so  far  as  material  in 
the  following  terms :  **  I  give,  devise  and  bequeath  to  my  eldest 
son  Lewis  Thomas  all  my  freehold  property  whatsoever  and 
wheresoever  situate,  during  his  natural  life,  and  after  his  decease 
to  his  lawful  issue  and  their  heirs  for  ever,  if  any ;  if  he  shall  die 
without  leaving  any  children  bom  in  wedlock  I  give  the  said 
freehold  property  to  my  son  Evan  and  his  heirs  for  ever."  The 
testator  died  in  November,  1834,  seised  of  the  premises,  leaving 
Lewis  and  Evan,  his  sons,  surviving,  and  Lewis  thereupon  took 
possession  of  the  premises. 

Levris  Thomas,  the  eldest  son,  died  in  January,  1881,  without 
having  been  married.  Evan  died  in  October,  1857,  intestate, 
and  the  plaintiff  was  his  heir-at-law. 

On  the  death  of  Lewis  the  defendant  took  possession  of  the 
premises  in  question. 
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1882  The  statement  of  defence  alleged  that  Lewis  bjr  the  will  took 

MoBGAN     an  estate  tail  in  the  premises,  that  he  had  execnted  a  disentailing 
Tho2£A8.     assurance  whereby  the  premises  were  conveyed  to  his  own  use, 
and  devised  the  premises  to  the  defendant. 
Demurrer  to  the  statement  of  defence. 

Dec.  20, 1881.  Anstie,  in  support  of  the  demurrtBr.  He  cited : 
Kavahagh  v.  Morland  (1);  Cook  v.  Cook  (2);  Doe  v.  CoUis  (3); 
Woodhouse  v.  Eerriek  (4);  Bryden  v.  WiUett  (5);  Heasman  v. 
Pearse  (6) ;  Carter  v.  BentaU  (7) ;  Farrant  v.  NicMs  (8) ;  Egan 
V.  Cowley.  (9) 

Upjohn  (FT.  Wills,  with  him),  in  support  of  the  statement  of 

defence.    He  cited:    Slater  v.  Dangerfidi  (10);    QoodrigTU  v. 

PuUyn  (11)  ;  Boddy  v.  Fitzgerald  (12) ;  TFarwian  v.  Seaman  (13) ; 

WWyA<   V.    Pearson    (14);   JSn^    v.    BwreheU  (15);    D^nn    t. 

P«c%  (16) ;  Frank  v.  iS^oww  (17) ;  Boe  v.  6?rw  (18) ;  Elton  v. 

.Boson  (19);  Doa  v.  ITebfter  (20);  Bo^j^e*  v.  Batty  (21);  -Boawi 

V.  CoAy  (22)  ;  ParXw  v.  Birks  (23)  ;  TrtfAama  v.  LayUm  (24) ; 

W^i^e  V.  Eight  (25) ;  Pem»  v.  Blake  (26);  Montgomery  v.  Jfoirf- 

gomery.  (27) 

G^r.  aiv.  tm2L 

April  1st.  Gate,  J.  In  this  case  the  testator  made  a  will  in 
these  words;  "I  give  devise  and  bequeath  to  my  eldest  son 
Lewis  all  my  freehold  property  whatsoever  and  wheresoever 
situate,  during  his  natural  life,  and  after  his  decease  to  his  lawful 
issue  and  their  heirs  for  ever  if  any ;  if  he  should  die  without 

(1)  Kay,  16.  (14)  Ambl.  358. 

(2)  2  Vem.  645.  (15)  AmbL  379. 

(3)  4  T.  R.  294.  (16)  5  T.  R.  299. 

(4)  1  K.  &  J.  352. '  (17)  3  East,  548. 

(5)  Law  Rep.  7  Eq.  472.  (18)  2  Wils.  322. 

(6)  Law  Rep.  7  Ch.  275.  (19)  19  Ves.  73. 

(7)  2  Beav>  651.  (20)  1  B.  &  A.  713. 

(8)  9  Beav.  827.  (21)  5  Ring.  24?. 

(9)  LI.  &  G.  (Ir.  Ch.  Ca.  temp.  Sug-       (22)  4  D.  G.  &  S.  261. 
den),  7.  (23)  1  K.  &  J.  166. 

(10)  15  M.  &  W.  263.  (24)  Law  Rep.  10  Q.  B.  459. 

(11)  2  Str.  729.  (25)  12  Ch.  D.  751. 

(12)  6  H.  L.  C.  823.  (26)  4  Burr.  2579 ;  1  W.  BI.  672. 

(13)  Finch,  282.  (27)  3  Jones  &  Lat  47. 
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leaving  any  children  born  in  wedlock,  I  give  the  said  freehold       1882 
property  to  my  son  Evan  and  his  heirs  for  ever."  ""mobgan 

The  question  in  dispute  is  whether  the  eldest  son  Lewis  took 
an  estate  for  life  or  an  estate  tail.  The  devise  to  him  during  his 
natural  life  undoubtedly  would  give  him  an  estate  for  life  only, 
and  if  that  devise  had  been  followed  simply  by  the  words  "and 
after  his  decease  to  his  lawful  issue/'  that  would  have  given  him 
an  estate  taiL  It  is,  however,  contended  that  the  superadded 
words  of  limitation  '^  and  their  heirs  for  ever,  if  any,"  make  the 
words  **  his  lawful  issue  "  words  of  purchase  and  not  of  limitation, 
and  that  that  construction  is  not  affected  by  the  language  of  the 
gift  over  to  Evan. 

Against  this  contention  Mr.  Upjohn  relied  on  the  case  of  Kinff 
V.  BureheU  (1),  in  which  it  was  held  that  a  devise  to  A.  for  his 
life,  and  after  the  determination  of  that  estate  to  the  issue  male 
of  his  body  and  their  heirs,  and  for  want  of  such  issue  over, 
gave  A.  an  estate  tail ;  and  he  also  cited  the  similar  cases  of 
Denn  y.  Puekey  (2),  and  Frank  j.  Stovin.  (3) 

The  subject  is  discussed  in  the  yery  important  case  of  Mont- 
gomery  v.  Montgomery  (4),  in  which  Lord  St.  Leonards  lays  it 
down  as  clearly  settled  that  a  devise  to  A.  for  life  with  remainder 
to  his  issue  with  superadded  words  of  limitation  in  a  manner 
inconsistent  with  a  descent  from  A.,  will  give  to  the  word  ^'  issue  " 
the  operation  of  a  word  of  purchase.  The  cases,  he  says,  are 
more  diflScult  to  manage  when  there  is  a  devise  over  for  want  of 
issue.  To  King  y.  Bvrehell  (1),  he  says,  he  neyer  could  reconcile 
his  mind.  Denn  y.  PueJcey  (2),  and  Frank  y.  Stovin  (8),  are  not 
dealt  with  specifically  in  that  judgment,  but  they  seem  to  have 
proceeded  on  the  ground  that  the  gift  over  in  default  of  issue 
male  was  only  consistent  with  an  estate  in  tail  male  in  A.  and 
consequently  inconsistent  with  the  issue  male  of  A.  taking  an 
estate  in  fee.  Lord  St.  Leonards  adds  that  where  there  are 
superadded  words  of  limitation,  and  th^  issue  can  take  the  fee 
and  there  is  only  a  limitation  over  in  a  contingent  event,  the 
issue  will  take  as  purchasers  according  to  Lees  y.  MosUy  (5), 

(1)  Ambl.  379.  (3)  3  East,  548. 

(2)  6  T.  B.  299. '  (4)  3  Jonee  &  Lat.  47. 

(5)  1  Y.  &  C.  589. 


Thoius. 
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1882  following  preyions  authorities.  The  present  case  seems  exactly  to 
maasAs  Toieet  this  description.  There  are  superadded  words  of  limitation, 
and  the  issue  can  take  the  fee,  and  there  is  only  a  limitation  oyer 
in  a  contingent  eyent,  for  I  am  <;]early  of  opinion  that  the  limita- 
tion oyer  to  Eyan  can  only  take  effect  in  the  eyent  of  the  eldest 
son  Lewis  dying  withont  haying  had  children. 

This  yiew  of  the  law  is  confirmed  by  the  language  of  Lord 
Hatherley,  then  Yice-Ghancellor,  in  Kavanoffh  y.  Morhnd  (I), 
where  he  says  that  **  if  there  be  a  deyise  to  one  for  his  life,  and 
then  to  his  issue  with  words  of  limitation  superadded,  as,  'to  his 
issue  and  their  heirs,* "  then  according  to  the  decision  of  Lord 
SU  Leonatds  in  the  case  of  Montffomery  y.  Montgomery  (2)  the 
issue  are  considered  to  take  as  putchasers,  and  the  whole  estate  is 
giyen  to  them  under  these  words  of  limitation.  In  the  present 
case  there  is  a  deyise  to  Lewis  for  his  life,  and  then  to  his  issue 
and  their  heirs,  and  there  is  no  gift  oyer  in  default  of  such  issue, 
such  as  in  Denn  y.  Puohey  (3),  and  Frank  y.  Stovin  (4),  was 
held  to  shew  that  the  testator  contemplated  a  gift  oyer  in  the 
eyent  of  an  indefinite  failure  of  issue  of  the  body  of  the  first 
taker,  and  consequently  did  not  intend  that  the  superadded  words 
of  limitation  should  pass  the  fee.  Upon  the  whole,  although  I 
am  by  no  means  free  from  doubt  in  the  matter,  I  belieye  that  I 
am  deciding  in  accordance  with  the  authorities  and  with  the 
intentions  of  the  testator  in  holding  that  the  eldest  son  took  an 
estate  for  life,  followed  by  a  remainder  in  fee  to  his  issue  as  pur- 
chasers, if  he  had  children  bom  in  wedlock,  and  a  remainder  in 
fee  to  his  brother  Eyan,  if  he  had  no  such  children,  I  therefore 
giye  judgment  for  the  plaintiff  with  costs. 

Judgment  for  the  jXaintiff. 

Solicitors  for  plaintiff:  Crowder,  Ansiie,  dt  Vizard,  for  Hunnas 
Bees. 
Solicitor  for  defendant :  WretUmore^for  James  d  Oo. 

(1)  Kay,  16.  (3)  5  T.  R.  299. 

(2)  3  Jones  &  Lat.  47.  (4)  3  East,  548. 

B.L. 
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[IN  THE  COURT  OF  APPEAL.]  ^^2 

March  IS. 


YOUNG  &  CO.  V.  THE  CORPORATION  OF  LEAMINGTON. 

Local  Oovernment  Acts^Urban  Sanitary  AvihoHty — Cimtract  not  under  Seal^* 
Executed  Contract  for  construction  of  Waierworhs — Order  hy  Borough  Sur^ 
veyor  ajppointed  under  Seat^PuUie  Health  Act,  1875  (38  eft  39  Vict,  c.  55), 
u.  173, 174. 

The  174th  section  of  the  Pablio  Health  Act,  1875,  which  imperatively  requires 
that  every  contract  made  by  an  nrban  authority,  whereof  the  value  or  amount 
exceeds  502.,  must  be  in  writing  and  sealed  with  the  common  seal  of  such 
authority,  applies  not  only  to  an  executory  but  also  to  an  executed  contract, 
although  made  by  an  agent  duly  appointed  under  seal. 

The  defendants,  being  an  urban  sanitary  authority,  by  contract  under  seal  duly 
employed  P.  to  coDstruct  waterworks.  One  of  the  terms  of  such  contract  was, 
that  if  P.  should  make  default  the  defendants'  engineer  might  employ  persons 
to  finish  it,  and  charge  P.  with  the  expense.  P.  made  default,  and  the  defend- 
ants* engineer,  who  had  been  appointed  under  seal,  by  contract  in  writing 
employed  the  plaintiffs  not  only  to  finish  P.'s  contract,  but  to  execute  certain 
additional  works  not  specified  therein*  The  plaintiffs  executed  such  works,  and 
the  defendants  had  the  benefit  of  them.  The  defendants,  acting  thoughout  as  an 
urban  sanitary  authority,  approved  the  contract  of  their  engineer  with  the 
plaintiffs,  but  none  of  the  provisions  of  the  174th  section  of  the  Public  Health 
Act,  1875,  were  complied  with  in  relation  to  such  contract : — 

Bddf  aflSrming  the  judgment  of  the  Queen's  Bench  Division  (Mathew  and 
Williams,  JJ.),  that  such  contract  was  not  binding  on  the  defendants. 

AfpeaIi  from  the  judgment  of  the  Qaeen's  Bench  DiviBion 
(Dfathew  and  Williams,  JJ.),  on  a  special  case  stated  by  an 
arbitrator. 

The  plaintiffs  were  engineers,  and  the  defendants  a  municipal 
corporation  incorporated  under  the  Municipal  Corporation  Acts, 
and  the  action  was  brought  to  recover  a  sum  of  money  amounting 
to  between  60002.  and  7000Z.,  as  a  balance  alleged  to  be  due  from 
the  defendants  to  the  plaintiffs  for  work  done  and  materials 
provided  by  the  plaintiffs  for  the  defendants  in  completing  water- 
works for  the  town  of  Leamington.  The  defendants  resisted  the 
claim  on  the  ground,  amongst  others  not  material  to  the  report^ 
that  the  employment  of  the  plaintiffs  was  not  under  the  common 
seal  of  the  corporation,  and  the  special  case  was  stated  to  raise  that 
point  alone,  which  turned  upon  the  proper  construction  of  s.  174 
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of  the  Pablic  Health  Act,  1875  (1),  the  defendants  haying  acted 
thonghout  as  an  nrban  authority  under  that  Act 

In  addition  to  the  facts  appearing  from  the  judgment  of 
Lindley,  LJ.,  the  case  stated  that  the  defendants  had  taken 
possession  of  and  accepted  and  receiyed  the  benefit  of  the  works 
and  materials  which  were  the  subject  of  the  action,  and  still 
enjoyed  the  benefit  thereof. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
absence  of  the  common  seal  of  the  corporation  in  the  employment 
of  the  plaintiffs  under  the  circumstances  stated  in  the  case  was 


(1)  Public  Healtli  Act,  1875  (38  & 
39  Vict  c.  56),  8. 174:  "With  respect 
to  contracts  made  by  an  urban  authority 
under  this  Act,  the  foUowinf;  r^ula- 
tions  shall  be  observed,  namely : 

"  1.  Every  contract  made  by  an 
urban  authority  whereof  the  value  or 
amount  exceeds  507.  shall  be  in  writing, 
and  sealed  with  the  common  seal  of 
such  authority.  .  . 

*'  2.  Every  such  contract  shall  specify 
the  work,  materials,  matters  or  things 
to  be  furnished,  had,  or  done,  the  price 
to  be  paid,  and  the  time  or  times 
within  which  the  contract  is  to  be  per- 
formed, and  shall  specify  some  pecuni- 
ary penalty  to  be  paid  in  case  the 
terms  of  the  contract  are  not  duly  per- 
formed. 

**  3.  Before  contracting  for  the  execu- 
tion of  any  works  under  the  provisions 
of  this  Act,  an  urban  authority  shall 
obtain  from  their  surveyor  an  estimate 
in  writing,  as  well  of  the  probable  ex- 
pense of  executing  the  work  in  a  sub- 
stantial manner  as  of  the  annual  ex- 
pense of  repairing  the  same;  also  a 
report  as  to  the  most  advantageouB 
mode  of  coutnicting,  that  is  to  say, 
whether  by  contracting  only  for  the 
execution  of  the  work,  or  for  executing 
and  also  maintaining  the  same  in  repair 
during  a  term  of  years  or  otherwise. 

**  4.  Before  any  contract  of  the  value 
or  amount   of   100?.  or  upwards  is 


entered  into  by  an  urban  auth(»ity, 
ten  days' public  notice  at  the  least  shaU 
be  given,  expressing  the  nature  and 
purpose  thereof,  and  inviting  tenders 
for  the  execution  of  the  same;  and 
such  authority  shall  require  and  take 
sufficient  security  for  the  due  perform- 
ance of  the  same. 

"  5.  Every  contract  entered  into  by 
an  urban  authority  in  conformity  with 
the  provisions  of  this  section,  and  duly 
executed  by  the  other  parties  thereto, 
shall  be  binding  on  the  authority  by 
whom  the  same  is  executed  and  their 
suooessora,  and  on  all  other  parties 
thereto,  and  their  executors,  adminis- 
trators, successors^  or  assigns  to  all  in- 
tents and  purposes :  provided  that  an 
urban  authority  may  compound  with 
any  contractor  or  other  person  in  re- 
spect of  any  penalty  incurred  by  reason 
of  the  non-performanoe  of  any  contract 
entered  into  as  aforesaid,  whether  such 
penalty  is  mentioned  in  any  such  con- 
tract^ or  in  any  bond  or  otherwise,  lor 
such  sums  of  money  or  other  reoom- 
pense  as  to  such  authority  may  seem 
proper," 

By  s.  51  of  the  same  Act,  any  urban 
authority  may  provide  their  district 
with  a  supply  of  water  proper  and 
sufficient  for  public  and  private  pur- 
purposes,  and  for  thoee  potpoees  or  any 
of  them  may  construct  and  maintain 
waterworks. 
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fatal  to  the  plaintiffi)'  right  to  recover;  judgment  to  be  for  the       1882 
defendants  if  the  Court  should  be  of  opinion  in  the  affirmatiye,      ^youho 
and  for  the  plaintiffs  if  in  the  negative.  Cobporatiok 

A  Divisional  Court  (Mathew  and  Williams^  JJ.)  gave  judg-         of 
ment  for  the  defendants^  and  against  this  judgment  the  plaintiffs 
appealed. 

Benjamin,  Q,0.y  and  W.  O.  Earrison,  Q.G.  (Eduyn  Janes,  with 
them),  for  the  plaintiffs.  The  defendants  were  authorised  by 
statute  to  establish  productive  works,  and  had  acquired  a  property 
in  such  works  by  reason  of  their  contract  with  the  plaintiffs.  Now 
that  the  property  has  become  capable  of  producing  income,  it  is 
contrary  to  all  justice  that  they  should  retain  the  benefit  under 
the  contract,  and  yet  repudiate  the  contract  itself:  Niehohan  v. 
BradfieU  Union  (1) ;  Eaigh  v.  North  Brierley  Union  (2) ;  Clarke 
V.  Ouekfidd  Union.  (3) 

[They  also  cited  Saunders  v.  St.  Neois  Union  (4) ;  Eeelesiastieal 
Commissioners  v.  Merral.  (5)] 

Secondly,  the  appointment  of  the  borough  surveyor  being  under 
seal,  he  had,  by  virtue  of  that  ap|>ointment,  power  to  bind  the 
oorporation :  Story  on  Agency,  ss.  52,  58 ;  Murray  v.  East  Indian 
a.  (6) 

MeUor,  Q.C,  and  Dugdale,  for  the  defendants.  At  common 
law  the  defendants  had  no  power  to  establish  waterworks;  all 
the  power  was  derived  from  the  Public  Health  Act,  1875,  and 
depends  upon  s.  174  of  that  statute,  which  is  imperative  and  not 
directory  only,  so  that  a  contract  in  contravention  of  its  terms  is 
void:  Hunt  v.  WinMedon  Local  Board  (7),  and  this  is  a  rule 
which  applies  to  executed  as  well  as  to  executory  contracts :  Frend 
V.  Dennett  (8) ;  Chrampton  v.  Varna  By.  Co.  (9) 

[They  also  cited  Arnold  v.  Mayor  of  Poole  (10) ;  Austin  v. 
Guardians  of  Bethnai  Oreen  (11) ;  Paine  v.  Strand  Union  (12) ; 

(1)  Law  Rep.  1  Q.  B.  620.  (8)  4  C.  B.  (N.S.)  576;  27  L.  J. 

(2)  E.  B.  &  E.  873.  (C.P.)  3U  (at  law) ;  5  L.  T.  (N.S.)  73 

(3)  21  L.  J.  (Q.B.)  349.  (In  equity). 

(4)  8  Q.  B.  810.  (9)  Law  Rep.  7  Ch.  562. 

(5)  Law  Rep.  4  Ex.  162.  (10)  4  M.  &  G.  860. 

(6)  5  B.  &  A.  204.  (11)  Law  Rep.  9  0.  P.  91. 

(7)  4  0.  P.  D.  48.  (12)  8  Q.  B.  326. 
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1882        LampreU  v.  BUlericay  Union  (1)  ;  Diffffle  y.  London  and  Black- 
YoTOQ      ^oll  By.  Co.  (2) ;    Fitday  v.  Bristol  and  Exeter  By.  Co.  (3) ; 

CobpJILtion  ^^^  ^-  ^^  ^^"»  ^^*^  W] 

OF  jy.  (J,  Harrison,  Q.C.,  in  reply, 

Leamington.  ^  ^  " 

March  18.  Lindle7,  L.J.  The  facts  stated  in  the  special 
case  and  which  are  material  for  its  decision  are  as  follows : — 

1.  There  was  a  duly  sealed  contract  between  the  defendants  and 
one  Powis  for  the  execution  of  certain  works  therein  mentioned 
under  the  orders  of  one  Jerram  who  was  the  engineer  of  the 
defendants  and  was  duly  appointed  under  their  common  seal 

2.  Powis  failed  to  perform  his  contract,  and  under  a  proyisioD 
contained  in  it,  the  defendants'  engineer  Jerram  became  entitled 
to  employ  other  persons  to  finish  it,  and  to  charge  Powis  with  th& 
expense. 

3.  Jerram  found  that  in  order  to  finish  the  works,  it  was 
necessary  to  execute  additional  works  not  comprised  in  Powis's 
contract,  as  well  as  to  complete  the  works  which,  were  comprised 
in  it. 

4.  Jerram  reported  this  necessity  to  the  defendants,  and  they 
by  their  council  approved  of  the  report ;  and  thereupon  Jerram 
entered  into  an  agreement  with  the  plaintiff's  for  the  execution  by 
them  of  the  work  left  unfinished  by  Powis  and  of  the  additional 
works  above  referred  to. 

5.  This  contract  was  not  sealed  by  the  defendants,  but  the  works 
thus  agreed  to  be  done  by  the  plaintiffs  were  all  done  as  agreed 
under  the  directions  of  Jerram. 

6.  The  defendants  in  all  these  matters  acted  as  an  urbaa 
authority  under  the  provisions  of  the  Public  Health  Act,  1875. 
The  special  case  as  amended  expressly  states  this  as  a  fact ;  but  in 
my  opinion  it  is  also  a  correct  statement  of  the  legal  effect  of  the 
Municipal  Corporation  Act  (5  &  6  Wm.  4,  c.  76),  s.  92,  and  of 
the  Public  Health  Act  when  construed  together.  The  Municipal 
Corporation  Act,  s.  92,  enables  corporations  to  apply  their  funds 
for  the  public  benefit  of  the  inhabitants  and  improvement  of  the 
borough,  and  these  words  are  large  enough  to  include  the  erection 

(1)  3  Ex.  283.  (3)  7  Ex.  409. 

(2)  5  Ex.  442.  (4)  10  Ex.  867 ;  affirmed  11  Ex,  867. 
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of  waterworks     But   the  Pablic  Health  Act,  ISTS,    contains       188^ 
special  enactments  relating  to  this  yery  matter  and  states  how      Youko 
contracts  for  the  erection  of  waterworks  are  to  be  entered  into  by  oobporatiox 
all  urban  authorities,  whether   municipal  corporations  or  not.  _      ^' 
Upon  general  principles  of  construction,  therefore,  it  appears  to 
me  that  in  order  to  decide  this  case,  all  that  is  necessary  is  to 
construe  the  Public  Health  Act^  and  to  determine  whether  it  has 
been  complied  with  or  not 

The  Pablic  Health  Act  1875  (38  &  39  Vict.  c.  55),  s.  174  enacts 
as  follows : — [The  learned  Lord  Justice  read  the  section.] 

The  contract  in  question  was  one  for  considerably  more  than 
2CO07.  It  ought,  therefore,  according  to  &  174,  clauses  1-4,  to 
have  been  under  the  common  seal  of  the  defendants ;  and  ten  days' 
public  notice  ought  to  have  been  given  by  the  defendants  inviting 
tenders  for  the  execution  of  the  works.  Now  although  it  is 
stated  in  the  special  case  that  Jerram's  report  which  led  to  the 
contract  was  laid  before  the  council  of  the  corporation  and  was 
adopted,  it  is  nowhere  stated  that  the  contract  itself  was  ever 
submitted  to  the  council,  or  that  the  details  of  it  were  ever 
known  to  or  approved  by  them,  or  that  any  tenders  for  the 
execution  of  the  additional  works  were  ever  invited,  and  I  infer 
that  in  point  of  fact  the  council  never  had  the  contract  submitted 
to  them  and  that  no  tenders  ever  were  invited. 

If  the  contract  had  been  under  the  seal  of  the  corporation,  the 
plaintiffs  would  not  have  been  prejudiced  by  the  omission  on  the 
part  of  the  corporation  or  its  council  to  invite  tenders :  Nowdl  v. 
Mayor  of  Worcester  (1),  but  the  provision  in  the  statute  relating 
to  the  seal  is  one  which  has  been  already  decided  to  be  imperative 
and  not  directory  only :  Sunt  v.  WinMedon  Board  of  Works  (2)  ; 
and  unless,  therefore,  the  contract  in  question  can  be  regarded  as 
pealed  with  the  common  seal  of  the  defendants,  the  contract  is  not 
binding  on  them. 

It  was  argued  that  the  contract  was  in  substance  and  in  effect 
under  the  seal  of  the  defendants,  because  Jerram  was  appointed 
by  the  defendants  under  their  common  seal  to  perform  certain 
powers  and  duties  which  included  the  exercise  of  the  rights 
reserved  in  Powis's  contract  to  the  defendants'  engineer,  and  the 
(1)  9  Ex.  467.  (2)  4  C.  P.  D.  48. 
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1882       duty  of  seeing  to  the  proper  execution  of  the  worI»  contracted 

YouKG      for  by  Powis,  and  because  upon  Jerram's  report  the  additional 

CoRPOBATioK  ^^^^  ^^  approved  by  the  council.    But  I  am  unable  to  accede 

o'         to  this  argument.    .The  answer  to  it  is,  that  this  particular 

LlAMIKOTOK.  Ok  '  ^ 

contract  is  not  under  the  common  seal  of  the  defendants,  and  that 
to  hold  it  to  be  so  because  Jerram  was  appointed  under  seal,  and 
his  report  adopted,  would  be  to  hold  that  the  council  might  law- 
fully  delegate  an  important  part  of  their  duties  to  one  of  their 
officers,  and  so  deprire  the  ratepayers  of  that  protection  which 
the  legislature  intended  to  afford  them  by  requiring  the  common 
seal  to  be  affixed  to  contracts  of  this  description.  The  object  of 
requiring  such  contracts  to  be  under  the  common  seal  is,  I  appre- 
hend, to  draw  the  attention  of  the  corporation,  i.e.,  of  its  managing 
body,  to  each  particular  contract  and  to  insure,  if  not  the  examina- 
tion and  discussion,  at  all  events  an  opportunity  for  the  examination 
and  discussion,  of  the  terms  of  provisions  in  detail  of  every  con- 
tract by  which  the  corporation  is  to  be  bound.  This  object  would 
be  entirely  defeated  if  it  were  to  be  held  that  a  contract  not  under 
seal,  entered  into  by  an  agent  appointed  under  seal,  was  a  contract 
under  seal  within  the  true  meaning  of  the  statute  which  governs 
this  case.  In  thia  case,  not  only  was  there  no  seal  in  fact,  bat 
the  omission  of  the  seal  was  by  no  means  the  omission  of  a  mere 
form.  The  seal  was  not  affixed,  because  the  contract  itself  was 
ncTcr  in  fact  approved  by  the  Council,  whose  duty  it  was  to  con- 
sider the  contract,  and  if  approved,  to  authorise  it  to  be  sealed. 

In  Story  on  Agency,  s.  53,  it  is  stated  that  ^'an  agent  by  an 
authority  under  seal  might  bind  the  corporation  by  his  agreement 
not  under  seal,  if  the  agreement  were  within  the  scope  of  his 
authority."  But  this  passage  cannot  apply  to  cases  in  which  a 
corporation  attempts  to  delegate  to  an  agent  duties  which  can 
only  be  properly  performed,  after  deliberation,  by  the  corporation 
itself.  In  my  opinion  an  authority  under  seal  to  Jerram  to  enter 
into  any  contract  he  might  think  fit  for  additional  works  would  be 
ultra  vires  and  invalid,  and  would  not  render  his  contract  the 
contract  of  the  corporation  itself,  even  if  that  contract  were  sealed 
by  him.  To  render  such  a  contract  binding  on  the  corporation, 
it  would,  in  my  opinion,  be  necessary  for  the  corporation  distinctly 
to  ratify  it,  and  in  effect  make  his  seal  its  own. 
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The  last  point  argued  for  the  plaintiSii  was,  that  as  the  contraot       1SS2 
has  been  performed  and  the  defendants  have  the  benefit  of  the      youvo 
plaintifls*  work;  labour,  and  materials^  the  defendants  are,  at  all  qobporatiov 
eyentSy  liable  to  pay  for  these  at  a  fair  price.  w 

In  support  of  this  oontention,  cases  were  cited  to  shew  that  cor- 
porations are  liable  at  common  law,  quasi  ex  contractu,  to  pay  for 
work  ordered  by  their  agents  and  done  under  their  authority. 

The  cases  on  this  subject  are  very  numerous  and  conflicting, 
and  they  require  review  and  authoritatiTe  exposition  by  a  Court 
of  AppeaL  But  in  my  opinion,  the  question  tiius  nused  does  not 
require  decision  in  the  present  case.  We  have  here  to  construe 
and  apply  an  Act  of  Parliament.  The  Act  draws  a  line  between 
contracts  for  more  than  602.,  and  contracts  for  BOl.  and  under; 
contracts  for  not  more  than  502L  need  not  be  sealed  and  can  be 
enforced  whether  executed  or  not,  and  without  reference  to  the 
question  whether  they  could  be  enforced  at  common  law  by  reason 
of  their  triTial  nature.  But  contracts  for  more  than  601.  are  posi- 
tiyely  required  to  be  under  seal,  and  in  a  case  like  that  before  us, 
if  we  were  to  hold  the  defendants  liable  to  pay  for  what  has  been 
done  under  the  contract,  we  should  in  effect  be  repealing  the  Act 
of  Parliament  and  depriying  the  ratepayers  of  that  protection 
which  Parliament  intended.to  secure  for  them.  Frend  t.  BenneU  (1 ) 
is  an  authority  in  support  of  this  view,  and  was  in  my  opinion 
rightly  decided.  The  additional  works  there  in  question  had  been 
executed,  and  there  was  the  common  count  for  work  and  labour 
and  materials,  as  well  as  a  special  count  on  the  alleged  contract, 
but  the  defendant  was  held  not  liable  either  at  law  or  in  equity. 

It  may  be  said  that  this  is  a  hard  and  narrow  view  of  the  law : 
but  my  answer  is  that  Parliament  has  thought  it  expedient  to 
require  this  yiew  to  be  taken,  and  it  is  not  for  this  or  any  other 
Court  to  decline  to  give  effect  to  a  clearly  expressed  statute, 
because  it  may  lead  to  apparent  hardship. 

For  the  aboye  reasons,  I  am  of  opinion  that  the  decision  of  the 
Court  below  was  eorrecti  and  that  this  appeal  ought  to  be  dis- 
missed with  costs. 

Cotton,  L.  J.,  has  requested  me  to  say  that  he  has  read  this 
^'ndgment  and  concurs  with  it. 

(1)  4  0.  B.  (N.8.)  676  («t  Uw);  5  L.  T.  (SSJ)  78  On  equityX 
Vou  VIIL  2  8  2 
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188S»  Bbbtt,  LIJ.    I  have  come  to  the  same  conclasion, — after 

YouKa      endeavouring  for  a  very  long  time  to  come  to  another — ^apon  the 

ComLnov  ground  that  the  defendants  were  acting  as  an  urban  sanitary 

or        authority,  so  that  the  statute  and  the  former  decision  of  this 

Court  apply  exactly  to  the  case.    I  think  that  the  mere  want  of 

seal  prevents  the  plainti£Es  from  recovering,  and  I  am  further  of 

opinion,  having  read  all  the  oases  on  the  point,  that  the  fact  that 

the  defendants  had  the  benefit  of  the  contract  will  not  prevent 

them  firom  setting  up  the  statute  in  answer  to  the  plaintiffs'  dainu 

The  mere  want  of  a  seal  is  a  complete  bar. 

Appeal  dismiimd. 

Solicitors  for  plaintiffs :  John  MaekreU  db  Co. 
Solicitor  for  defendants :  H.  Tyrrell^  for  H.  0.  Passman,  Totm 
Olerkt  Leaminffton* 

J.KH. 


Feb.  28.       THE  CORPORATION  OF  PETERBOROUaH,  Appbllaotb;   THE  OVSBr 
SEERS  OP  THE  PARISH  OF  THURLBY,  and  Othbbb,  Rmpohdbhto. 

Pradu»^Quarter  Suswm^Com  stated— 12  &  18  Vict.  e.  45,  <.  ll-^Agne' 
fnentfor  entry  of  Judgment  according  to  the  opinion  t^the  Court 

A  case  stated  for  the  opinion  of  the  Qaeen's  'Bench  DiTision,  under  a.  11  of 
12  &  13  Vict,  a  45,  should  contain  a  statement  of  the  agreement  of  the  parties 
that  judgment  in  conformity  with  the  decision  of  the  Court  may  be  entered  at 
Quarter  Sessions  in  the  manner  provided  by  the  section. 

In  a  case  stated  under  s.  11  of  12  &  13  Vict  c.  45  (1)  for  the 
opinion  of  the  Qaeen's  Bench  Division,  it  was  not  stated,  nor  did 

(1)  Sect.  11  enacts  that  at  any  time  judgment  in  conformity  with  the  de- 

after  notice  given  of  appeal  to  any  cimon  of  such  Court,  and  for  such  oosts 

Court  of  general  or  quarter  sessions  of  as  such  Court  shall  adjudge,  may  be 

the  peace,  against  any  judgment,  order,  entered  on  motion  of  either  party  at 

rate,  or  other  matter  (with  certain  ex-  the  sessions  next  or  next  but  one  after 

ceptions)  for  which  the  remedy  is  by  such  decision  shall  hare  been  giyen; 

such  appeal,  ''it  shall  be  lawful  for  the  and  such  judgment  shall  and  may  be 

partie8,by  consent,  and  by  order  of  any  entered  accordingly,  and  shall  be  of 

judge  of  one  of  the  superior  courts  of  the  same  effect  in  all  respects  as  if  the 

Common  Law  at  Westminster,  to  state  same  had  been  given  by  the  Court  of 

the  facts  of  the  case  in  the  form  of  a  general  or  quarter  sessions  upon  aa 

special  case  for  the  opinion  of  such  appeal  duly  entered  and  continued." 
superior  Court,  and  to  agree  that  a 
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it  appear  by  the  order  of  the  judge,  that  the  parties  had  agreed       ^^^ 
that  judgment  might  be  entered  at  quarter  sessions  in  conformity  Gobpobation 
with  the  decision  of  the  Court.  ^bob^oh' 

Crump  and  Oaches,  for  the  appellants.  ^  iSSS^y.'" 

Webster,  Q.C.,  and  Speke,  for  the  respondents. 

Ths  Coubt  (Field,  J.,  and  Huddleston,  B.)  directed  the  case 
to  be  struck  out  of  the  paper,  on  the  ground  that  the  parties  had 
not  agreed  that  the  judgment  should  be  entered  as  required  by 
the  Act, 

Oaee  Birtiek  eui. 

Solicitors  for  appellants :  Speedhley,  Mumfard,  &  London^  for 
W.  D.  Oaehes,  Peterborough. 
Solicitors  for  respondents :  Keen  &  Bogere^forJ.  L.  Bell,  Bowm. 

W.A. 


[IN  THE  OOURT  OF  APPEAL.] 

MITCHELL  AND  Akothsb  v.  HOMFRAY.  1881 

Qift^Fiduciary  BeUUionr^Physician  and  Fatient—Independent  Advice.       ^   ___^__ 

Althoagh  a  gift  made  to  a  person  standing  in  a  confidential  relation  to  the 
donofy  as  by  a  patient  to  a  physician,  may  be  voidable,  yet,  if  after  the  confiden- 
tial relation  has  ceased  to  exist,  the  donor  intentionally  elects  to  abide  by  the 
gift,  and  does  in  fact  abide  by  it,  it  cannot  be  impeached  after  his  death,  CTcn  if 
it  is  not  proved  that  the  donor  was  aware  that  the  gift  was  voidable  at  his 
election. 

The  plaintifis  were  executors  of  G.,  to  whom  the  defendant  had  acted  as 
medical  adviser.  G.  made  a  gift  of  800?.  to  the  defendant  At  the  time  of  the 
gift  no  independent  advice  was  given  to  G.,  and  the  relation  of  phydcian  and 
patient  then  existed ;  but  the  defendant  had  not  been  guilty  of  any  undue 
influence,  and  after  the  relation  of  physician  and  patient  had  ceased,  G.  elected 
to  abide  by  the  gift,  and  did  in  fact  abide  by  it  during  the  rest  of  her  life.  It 
was  not  proved  that  G.  was  aware  that  the  gift  was  voidable  :— 

Bddf  that  the  gift  made  by  G.  to  the  defendant  could  not  be  impeached  after 
her  death. 

Iihode$  V.  BaU  (Law  Bep.  1  Ch.  252)  commented  on.  ' 

Action  by  the  executors  of  Mrs.  Geldard  to  recover  a  mm  of- 
SOOZi  from  the  defendant^  who  had  acted  as  her  medical  attendant. 

2  S  2  2 
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1881  The  case  had  been  tried  twioe.    It  was  first  tried  at  the  Darham 


MrrGHn.L  summer  assizes,  1879,  before  Stephen,  J.  The  jury  found  in 
HoMnuT.  f&^oiur  of  the  defendant,  and  the  Exchequer  DiTision  afterwards 
discharged  a  role  for  a  new  trial  obtained  by  the  plaintiffs.  The 
Coort  of  Appeal  ordered  a  new  trial  (l),  iknd  saggested  thai 
certain  questions  should  be  left  to  the  jury  upon  the  second  trial. 
The  case  was  tried  a  second  time  before  Stephen,  J.,  and  a  special 
jury  at  the  Leeds  summer  assizes,  1880,  and  the  following  were 
the  material  facta : — 

In  the  year  1871  Mrs.  Geldard  gave  the  defendant  two  cheqoes 
for  6002L  and  8002.  respectiyely,  in  order  to  enable  him  to  boy  a 
house.  Mrs.  Geldard  was  then  living  at  Gainford,  and  the 
defendant  had  been  for  some  time  her  medical  adviser.  He 
alleged  that  the  gift  was  made  in  accordance  with  the  wish  of 
Mrs.  Geldard*s  husband,  who  had  died  some  time  previously,  and 
to  whom  also  he  had  for  a  long  period  acted  as  medical  adriser. 
The  defendant  also  alleged  that  he  had  agreed  to  pay  to  Mrs. 
Geldard  an  annuity  of  40L  for  her  life,  and  that  he  had  paid  it 
from  the  time  of  the  gift  to  himself  until  her  decease,  Mrs.  Geldard 
on  several  occasions  signing  receipts  for  the  amounts  paid  to  her. 
In  1872  Mrs.  Geldard  ceased  to  live  at  Gainford  and  went  to 
reside  at  Barnard  Castle,  about  eight  miles  distant,  where  she 
continued  to  reside  until  her  death,  which  happened  in  July, 
1876.  From  the  time  when  Mrs.  Geldard  went  to  reside  at 
Barnard  Castle,  the  defendant  ceased  to  act  as  her  medical  attend- 
ant. It  was  admitted  at  the  trial  that  Mrs.  Geldard  had  not 
received  any  independent  advice  at  the  time  when  the  g^ft  was 
made,  and  that  at  that  time  the  defendant  was  acting  as  her 
medical  adviser. 

In  answer  to  the  questions  left  by  Stephen,  J.,  the  jury  found 
that  the  advance  of  800{.  was  a  gift  and  not  a  loan ;  that  there 
was  no  undue  influence ;  that  the  relation  of  patient  and  medical 
man  came  to  an  end  when  Mrs.  Geldard  went  to  Barnard  Castle 
in  1872,  and  after  that  relationship  had  been  ended,  and  after 
any  effect  produced  by  it  had  been  removed,  she  intentionally 
abode  by  what  she  had  done;  and  that  the  signature  of  the 
receipts  was  not  obtained  from  Mra.  Geldard  by  fraud. 
(1)  Weekly  Notes  (1880),  119. 
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Stephen,  J.,  entered  judgment  for  the  defendant  on  the  findings       I88I 
of  thejnry. 
The  plaintiffi  appealed. 


MiTOHXLL 

V. 
HOMTBAT. 


March  21,  22.  Digby  Setfmour,  Q.O.,  and  Chadwyek  Healey 
(Yarbarough  Anderson,  with  them),  for  the  plaintifb.  *  The  only 
acquiescence  of  the  testatrix  in  the  gift  was  of  a  negati?e 
character. 

[LoBD  SxiiBOBNE,  L.C.  The  gift  to  the  defendant  was  merely 
a  voidable  transaction ;  he  must  prove  that  it  was  righteous^  and 
that  the  testatrix  conferred  it  Toluntarily  and  deliberately^  know- 
ing the  nature  and  effect  of  her  act :  Cooke  y.  LamoUe.  (1)] 

The  defendant  did  not  make  a  reasonable  use  of  the  confidence 
placed  in  him  by  the  testatrix,  and  this  is  sufficient  to  a?oid  the 
gift;  Gibson  t.  Jeyes  (2);  Bittage  t.  Souihee.  (3)  The  defendant 
has  not  proved  that  the  testatrix  of  her  own  free  will  conferred 
the  gift»  and  therefore  he  cannot  retain  it ;  Bhodes  t.  Bate  (4) ; 
Dent  J.  Bennett.  (5)  No  doabt  the  findings  of  the  jury  create  a 
difficulty  in  the  plainti£b'  way ;  bat  they  must  be  taken  together 
with  the  admission  that  the  testatrix  had  no  independent  advice. 
An  analogy  may  be  found  in  the  doctrine  of  election :  no  person 
can  be  said  to  "elect,"  unless  he  has  a  knowledge  of  his  rights. 
The  gift  to  the^  defendant  was  so  improvident  that  the  testatrix 
cannot  have  understood  the  nature  of  her  act ;  and  this  is  suffi« 
cient  to  avoid  the  transaction :  Anderson  t.  Mevoorth.  (6)  The 
gift  was  not  ratified  or  confirmed  at  a  sujbsequent  time :  Stump  t. 
Qdby.  (7)  The  jury  were  not  asked  whether  the  testatrix  had 
knowledge  of  her  rights,  and  whether  she  knew  that  the  gift  was 
impeachable. 

Alfred  WiOs,  Q.C.  {Candy,  with  him),  for  the  defendant  Even 
if  the  gift  was  in  the  first  instance  voidable,  the  testatrix  elected 
to  abide  by  it  for  some  years  before  her  ^death ;  and  lapse  of  time 
is  sufficient  to  uphold  a  transaction  which  in  the  first  instance  was 
impeachable :  Oregory  v.  Qregory  (8) ;  WrigJU  v.  Vanderplank.  (9) 

(1)  16  Beav.  234.  (5)  4  My.  Sb  Gr.  269.    . 

(2)  6  Yes.  266.  (6)  3  Giff.  164. 

(3)  9  Ban,  634.  (7)  2  D.  M.  ft  O.  623. 

(4)  Law  Bep.  1  Gh.  262.  (8)  O.  Coop.  201. 

(9)  8  D.  M.  ft  G.  133. 
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1881  If  an  infant  does  not  repudiate  a  contiact  made  by  him  during 
MiTnwwf.T. "  his  minority  after  he  has  attained  his  majority,  he  is  bound  by 
EoiiJSAT.  ^  acquiescence:  In  re  Constantinople  and  Alexandria  Hotel 
Co.  (1) ;  and  the  principle  applies  equally  to  the  present  case, 
when  the  testatrix  had  ceased  to  be  under  the  influence  of  the 
defendant.-  Eateh  v.  Haieh  (2)  is  distinguishable,  because  in  that 
case  it  was  proved  that  the  person,  who  had  made  an  improvident 
^t,  never  was  her  own  mistress.  In  some  cases  a  transaction 
between  a  solicitor  and  his  client  may  be  upheld;  and  it  is  liable 
to-be  impeached  only  where  there  has  been  a  want  of  good  £Edtfa 
'  on  the  part  of  the  solicitor:  Holman  v.  Loynee  (8);  Be  Bdmiet^ 
JSetaie.  (4)  A  similar  principle  applies  to  a  transaction  between 
a  physician  and  his  patient:  FraH  v.  Barker  (5);  BiUage  t. 
Soulhee.  (6)  A  gift  to  a  parent  or  to  one  standing  in  loco  parentis 
may  be  good,  provided  the  donor  is  acting  from  an  entirely  free 
and  unfettered  judgment :  Archer  v.  Hudson.  (7)  In  the  present 
case  it  does  not  appear  that  the  defendant  was  guilty  of  any 
fraud ;  and  the  existence  of  fraud  is  a  very  material  element  in 
determining  whether  a  gift  can  be  upheld :  Oibson  v.  BussdL  (8) 
Chadwf/ek  Healey,  in  reply.  The  effect  of  undue  influence 
cannot  be  removed,  unless  there  be  full  knowledge  how  matters 
really  stand :  Mooson  v.  Payne.  (9)  The  testatrix  did  not  acquiesce 
in  the  gift  to  the  defendant,  so  as  to  deprive  her  executors  of  the 
right  to  set  it  aside :  FfooJcs  v.  South  Western  By.  Co.  (10) 

LOBD  Selborke,  L.C.  This  case  has  caused  some  embarrass- 
ment. It  ought  to  have  come  before  us  in  such  a  shape  that  the 
whole  facts  should  be  presented  for  our  consideration  and  judg- 
ment.  It  is  very  embarrassing  that  we  should  be  limited  to  a 
discussion  of  the  findings  of  the  jury ;  but  the  course  has  not  been 
taken  of  trying  the  case  without  a  jury :  it  has  been  tried  twice 
with  a  jury,  and  it  would  be  unfortunate  it  should  go  before 
a  jury  a  third  time.    When  this  case  was  before  this  Court  on  a 

(1)  Law  Bep.  5  Ch.  302.  (6)  9  Hfu:e,  534. 

(2)  9  Vea.  292.  (7)  7  Bcav.  551. 

(3)  4  D.  M.  &  a.  270 ;  18  Jnr,  839.  (8)  2  Y.  *  C.  Ch.  10*. 

(4)  8  Giff.  337.  (9)  Law  Rep.  8  Ch.  881.  . 

(5)  1  Sim.  1 5  4  Russ.  507.  (10)  1  Sm.  &  G.  142. 


HOMFBAY. 
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previoiis  ocoasion  (1),  certain  questions  to  be  left  to  the  jary  were  I88I 
suggested,  and  their  effect  may  be  stated  as  follows:  Was  the  mttoiibll 
advance  of  8002L  a  gift^  was  there  an  undue  influencCi  and  when 
was  it  removed?  Was  there  an  Intention  of  abiding  by  the 
advance  if  it  was  a  gift?  Was  the  signature  of  the  testatrix 
obtained  by  fraud  ?  This  is  the  substance  of  the  questions  put  to 
the  jury,  and  both  parties  were  content  that  these  questions  alone 
should  be  asked.  We  have  been  pressed  during  the  argument 
with  the  sn^estion,  that  the  jury  ought  to  have  been  asked 
whether  the  testatrix  was  aware  that  the  gift  made  to  the  defend- 
ant was  impeachable :  if  it  was  wished  that  this  question  should 
be  put,  it  ought  to  have  been  mentioned  at  the  trial,  and  we 
ought  to  hold  that  both  parties  were  prepared  to  pass  it  over. 
No  doubt  the  questions  as  to  the  state  of  the  mind  of  the  testatrix 
were  very  important:  there  was  no  evidence  that  she  actually 
knew  that  the  gift  was  impeachable ;  but  she  was  dead  at  the 
time  of  the  trial ;  and  the  findings  of  the  jury  imply  all  that 
ought  to  be  inferred  in  the  defendant's  favour ;  they  have  found 
that  the  relationship  of  physician  and  patient  had  come  to  an 
end  long  before  the  death  of  the  testatrix,  and  that  she  inten- 
tionally abode  by  what  she  had  done.  It  must  be  held  that 
whether  she  knew  or  not  that  she  had  power  to  retract  the  gift» 
she  was  determined  to  abide  by  her  acts ;  this  is  not  a  case  of 
mere  acquiescence ;  she  determined  that  she  would  not  undo  what 
she  had  done.  This  being  the  state  of  facts,  I  do  not  think  that 
any  authority  goes  the  length  of  saying  that  her  representatives 
after  her  death  can  do  that,  which  if  she  had  lived  she  herself 
would  not  have  done.  In  the  present  case,  it  is  admitted  that  the 
testatrix  had  no  independent  advice.  In  Bhodes  v.  Baie  (2)  it 
was  laid  down  in  dear  terms  that  in  order  to  uphold  a  gift  made 
to  a  person  standing  in  a  confidential  relation,  the  donor  must 
have  had  competent  and  independent  advice  in  conferring  it. 
This  is  undoubtedly  the  rule,  so  long  as  the  confidential  relation 
exists ;  but  it  is  not  laid  down  in  Bhodes  v.  Bate  (2)  that  advice 
of  that  kind  is  necessary,  when  the  confidential  relation  has  come 
to  an  end,  and  the  donor  is  no  longer  subject  to  its  influence. 
Not  very  much  authority  exists  from  which  we  can  derive  assist- 
(1)  Weekly  Notes  (1880),  119.  (2)  Law  Hep.  1  Gh.  252. 
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1881  ance.  In  Dent  t.  BennM  (1)  the  Lord  Chancellor  remarks  that 
lyimniiTf.  **  there  is  an  absence  of  all  evidence  of  the  testator  haying  at  any 
HoioBAT.  ^^^  recognized,  or  in  any  manner  given  any  proof  of  approval  of 
the  agreement,  or  of  any  oonsdonsness  of  its  existence."  That 
was  a  case  in  which  the  plaintifl^  as  executor,  sought  to  set  aside 
an  alleged  agreement  by  his  testator  to  pay  a  large  sum  of  money 
to  the  defendant,  who  was  a  surgeon  and  apothecary.  The  words 
of  the  Lord  Chancellor  do  not  go  very  iiBir;  bat  they  shew  that 
he  thought  that  evidence  of  an  intention  to  recognise  a  gift 
might  be  material.  In  Wright  v.  7anderjia/nk  (2)  Turner,  L.  J., 
used  langoage  which  was  not  quite  like  that  employed  by  him  in 
Bhodes  v.  Bate.  (3)  He  seems  to  have  considered  in  Wriffht  t. 
Vand^Tfiank  (2)  that  a  gift  from  a  child  to  a  parent  will  be  good 
when  the  parental  influence  is  disproved,  or  that  influence  has 
ceased.  I  know  of  no  difference  between  solicitor  and  client  on 
the  one  hand,  and  parent  and  child  on  the  other.  Turner,  LJ^  said 
that  he  was  not  of  opinion  that  a  positive  act  was  necessary  to 
shew  that  the  donor  had  elected  to  abide  by  the  gift^  all  that  was 
required  was  proof  of  a  fixed,  deliberate,  and  unbiassed  determina^ 
tion  that  the  transaction  should  not  be  impeached.  This  was  the 
view  of  Tamer,  L.J.,  in  Wright  v.  Vanderflank.  (4)  In  that  case, 
the  evidence  was  strong  in  favour  of  upholding  the  gift^  The 
daughter  appears  to  have  been  aware  that  the  transaction  was 
impeachable,  but  she  elected  to  abide  by  the  gift  to  her  feither ; 
and  it  was  held  that  after  her  death  the  gift  could  not  be  set 
aside ;  her  acqaiescence  afforded  a  defence  to  a  suit  to  impeach 
it.  Of  the  other  cases  cited  before  us  Jn  re  Eolmea*  Estate  (5)  seems 
somewhat  in  point ;  that  was  a  case  of  an  alleged  gift  to  a  solicitor 
from  his  client,  and  the  Vice-chancellor  expressed  an  opinion  that 
when  the  influence,  which  a  solicitor  may  be  supposed  to  exert  over 
his  client,  has  been  removed,  the  solicitor  may  become  the  object 
of  his  client's  bounty,  and  may  receive  from  him  a  gift,  which  will 
be  valid  both  at  law  and  in  equity^  I  think  that  these  authorities 
support  the  conclusion  at  which  we  have  arrived,  and.  upon  the 
findings  of  the  jury  the  judgment  ought  not  to  be  disturbed. 

(1)  4  My.  &  Or.  269,  at  p.  276.  (8)  Law  Kep.  1  Ch.  262,  at  p.  257. 

(2)  8  D.  M.  &  a.  183,  at  p.  146.  (4)  8  D.  M.  ft  Q.  133. 

(6)  3  Giff.  337. 
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Baogallat,  L.J.  The  materials,  upon  which  our  judgment  issi 
must  be  founded,  consist  of  the  facts  found  by  the  jury  and  the  ~Mwvnt«.F,  " 
admissions  made  at  the  trial.  It  is  found  that  the  adyance  of  „  *• 
8002.  was  a  pit,  and  not  a  loan.  I  have  heard  nothing  to  make 
me  differ  from  the  finding  of  the  jury  on  this  head.  It  was 
admitted  that  there  was  no  independent  advice  of  any  kind  at  the 
time  when  the  gift  was  made.  I  think  that  this  circumstance 
will  prove  to  be  immateriaL  The  proposition  has  been  repeatedly 
laid  down  in  equity  that  gifts  made  to  persons  standing  in  a  con- 
fidential relation  cannot  be  upheld.  According  to  this  doctrine, 
the  gift  to  the  defendant  may  have  been  originally  voidable,  but 
the  relation  of  patient  and  physician  had  ceased  for  some  years 
before  the  donor^s  death.  This  circumstance  gets  rid  of  a 
difficulty  which  might  otherwise  have  existed.  The  relation  had 
ceased  three  years  before  the  death  of  the  testatrix,  and  the  jury 
have  found  that  she  had  elected  to  abide  by  it.  It  is  impossible 
to  avoid  giving  some  effect  to  the  word  ^  intentionally'*  in  the 
question,  to  which  the  jury  have  given  an  affirmative  answer.  I 
do  not  propose  to  go  at  length  into  questions  of  detail.  The 
testatrix  was  determined  to  abide  by  the  gift,  and  did  abide  by  it 
None  of  the  cases  are  against  our  holding  that  the  gift  cannot 
now  be  impeached.  If  the  transaction  vras  not  formally  ratified^ 
it  was  at  all  events  adopted,  and  for  three  years  before  her  death, 
the  testatrix  kept  to  her  determination  not  to  impeach  it 

Bbahwell,  L.J.,  concurred. 

Judgment  affirmed. 

Solicitor  for  plaintiffs :  A.  SeoU  Lamm. 

Solicitor  for  defendant :  A.  Bum,  for  Steavenson,  Darlington. 

J.  E.  n. 
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188S  KAY  V.  FIELD  &  GO. 


Shippinff'^Charterpciriy^  Ccmhttetian  af-^ugiomary  manner  qf  Loading — 
DesUntion  hy  Fnmi — Demurrage, 

By  the  terms  of  a  obarterparty  the  ship  wm  to  proceed  to  Cardiff;  East  Bate 
Dock,  and  there  load  in  the  customary  manner  from  the  agents  of  the  freightas  a 
cargo  of  rail  iron ;  the  cargo  to  be  loaded  as  &st  as  steamer  could  tske  on  board 
and  stow  within  the  customary  working  hours  of  the  port,  commencing  when 
steamer  was  in  berth  and  ready  to  load ;  and  if  longer  detained  merohants  to  pay 
steamer  302.  per  day  demurrage.  ''Detenticm  by  frost,  floods,  &a,  not  to  be 
reckoned  as  lay  days.** 

The  shipowner,  when  the  oharterparty  was  made,  did  not  know  who  were  the 
freighters'  agents  at  Oardiff*.  There  were  about  six  shippers  of  rail  iron  there^  all 
of  them  (with  the  exception  of  the  freighters*  agents)  haying  whanrea  in  the 
West  or  East  Bute  Dock.  The  agents'  wharf  was  at  a  distance  from  the  docks 
upon  a  canal  communicating  with  the  West  Bute  Dock,  and  their  rail  iron  was 
loaded  on  ships  berthed  in  the  East  Bute  Dock  by  means  of  lighters  passing  down 
this  canal  through  the  West  Bute  Dock,  and  from  thence  down  a  smaller  canal 
connecting  the  two  docks.  The  other  shippers  loaded  in  the  East  Bute  Dotk^ 
either  from  the  quay  or  by  lighters  coming  alongside  the  ship  from  the  wharres 
in  the  East  Bute  Dock,  or  by  lighters  from  the  West  Bute  Dock,  passing  down 
the  connecting  canal. 

The  ship,  on  arrival,  was  berthed  in  the  East  Bute  Dock,  and  the  loading  was 
commenced,  but  shortly  afterwards  was  stopped  for  sixteen  days  by  frosty  wfaidi 
covered  the  canal  from  the  agents'  wharf  to  the  West  Bute  Dock  with  ice  and 
prevented  the  passage  of  the  lighters,  though  the  water  in  tiie  docks  was  not 
frozen :— - 

Btid^  by  Pollock,  B.,  that,  as  the  conveyance  of  the  iron  in  lighteia  ficom  the 
agents'  wharf  throu^  the  canals  was  part  of  the  act  of  loading,  and  one  of  the 
customary  modes  of  loading  in  the  port,  the  exception  in  the  oharterparty  with 
respect  to  detention  by  frost  applied  to  relieve  the  freighters  fiom  liability  to 
demurrage. 

FuBTHEB  Consideration. 

Claim  by  shipowner  against  freighters  under  a  oharterparty 
for  fifteen  days'  demurrage  at  SOU  per  day. 

At  the  trial  before  Pollock,  B.,  without  a  jury,  at  the  Swansea 
Summer  Assizes,  1881,  all  matters  of  faot  in  the  cause  were 
referred  to  a  special  referee  to  report  thereon  to  the  learned 
judge.    The  material  facts  stated  in  the  report  were  as  follows  :— 

By  a  oharterparty  made  the  18th  of  December,  1880,  it  was 
agreed  (inter  alia)  between  the  plaintiff  and  the  defendants  that 
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the  steamer  did  Bhonld  proceed  to  Cardiff,  East  Bnte  Dock;  and        18S2 
there  load  in  the  onstomary  manner  from  the  agents  of  the        kay 
freighters  a  fall  and  complete  caigo  of  rail  iron,  say  about  1700      v^^ 
tons,  ''The  cargo  to  be  loaded  as  fast  as  steamer  can  take  on 
board  and  stow  within  the  customary  working  hours  of  the  port 
(Sundays  and  holidays  excepted),  commencing  when  steamer  is  in 
berth  and  ready  to  load  •  •  •  .  Detention  by  frost,  floods,  riots, 
and  strikes  of  workmen,  accidents  to  machinery,  or  quarantine, 
not  to  be  reckoned  as  lay  days.   The  cargo  to  be  laden  at  not  less 
than  two  hatchways  at  the  same  time  and,  when  so  required  by 
charterers,  steamer  to  load  at  night.** 

There  are  two  docks  at  Cardiff,  the  East  Bute  Dock  and  the 
West  Bute  Dock,  connected  by  a  canal  with  looks  at  both  ends. 
The  West  Bute  Dock  is  also  connected  by  a  junction  canal  with 
the  Glamorganshire  OanaL 

Iron  rails  shipped  at  Cardiff  are  almost  entirely  manufactured 
by  some  fire  or  six  makers  haying  their  works  at  some  distance 
from  Cardiff  Messrs.  Crawshay  &  Co.  being  one  of  such  makers. 

With  the  exception  of  Crawshay  &  Co.  all  the  manufSM^turers 
rent  wharves  or  quays  in  the  docks  themseWes  for  their  own 
exdusire  use,  some  of  them  in  the  East  Bate  Dock  and  some 
m  the  West  Bute  Dock. 

Crawshay  &  Co.,  who  manufactured  their  rails  about  twenty-four 
miles  from  Cardiff,  haye  no  exdusive  wharf  in  either  dock,  but 
they  haye  a  wharf  on  the  Olamorganshire  Canal  nearly  opposite 
the  junction  canal  leadiag  from  the  Glamorganshire  Canal  to  the 
West  Bute  Dock. 

There  are  in  the  docks  berths  alongside  the  dock  quays  which 
are  open  to  the  public  in  turn  on  application  to  the  dock  autho- 
rities. Vessels  are  also  moored  in  tiers  in  the  dock  basins  for  the 
purpose  of  being  loaded  with  rails  and  other  cargo  from  lighters 
brought  alongsidsL  A  railway  runs  along  the  quays  round  both 
docks. 

Large  steamers  cannot  go  into  the  West  Bute  Dock,  and 
shippers  haying  wharves  in  that  dock  send  their  iron  by  lighters 
into  East  Bute  Dock  to  load  vessels  that  may  be  in  that  dock. 

Crawshay  &  Co.  forward  their  iron  from  their  wharf  in  lighters 
alongside  vessels  in  the  East  Bute  Dock,  and  the  vessels  are 
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1882       moored  at  the  top  of  that  dock  for  the  purpose  of  recei?iiig 
^^       Crawshay  &  Co^'s  cargo  from  their  canal  whar& 
V-  Bail  iron  is  not  kept  in  stock,  but  the  manafactarers  make 

the  rails  according  to  section  and  specification  famished  by  the 
purchasers  on  giving  their  order  to  the  manafactnrer. 

Crawshay  &  Co.  haye  occupied  their  present  premisee  on  the 
canal  for  about  thirty  years.  Their  psemises  are  sufficient  for  the 
reasonable  conduct  of  their  budness. 

The  Cid  was  in  fact  to  be  loaded  with  rails  supplied  by 
Crawshay  &  Co.,  but  there  is  no  evidence  that  the  shipowner 
was  aware  of  this  when  he  entered  into  the  charterparty,  or  that 
he  knew  of  the  custom  of  the  port  of  Cardifi*,  or  of  the  way  in 
which  Crawshay  &  Co.  conducted  their  businesst 

On  the  8th  of  January,  1881,  in  anticipation  of  the  OkTi 
arrival,  the  whole  of  the  iron  intended  for  her  use  had  been  sent 
down  from  the  works  and  deposited  at  the  whar^  The  Oid 
arrived  at  Cardiff  on  the  11th  of  January,  1881,  and  was  berthed 
at  the  top  of  the  East  Bute  Dock,  and  the  master  on  that  day 
gave  notice  to  Crawshay  &  Co.  of  the  steamer's  arrival,  and  that 
she  was  ready  to  receive  her  cargo.  Lighters  loaded  with  the 
(Xd*8  iron  arrived  at  the  East  Bute  Dock  on  the  evening  of  the 
11th  of  January.  The  loading  commenced,  at  both  hatches^  on 
the  12th  of  January,  and  was  continued,  with  some  interruption, 
owing  to  a  frost  having  set  in  by  reason  of  which  the  passage 
of  the  lighters  down  the  canals  was  hindered,  until  the  15th 
of  January. 

From  Sunday,  the  16th  of  January,  until  Monday^  the  Slst 

of  January,  all  the  usual  approaches  from  Crawshay  &  CqJb 

•  wharf  to  the  docks  were  impassable,  and  the  loading  was  wholly 

discontinued.    Demurrage  was  claimed  under  the  charterparty  in 

respect  of  this  period. 

During  all  this  time  the  docks  themselves  were  not  froasen. 
Steamers  and  lighters  could  move  about  and  vessels  could  have 
gone  out  to  sea,  but  no  reasonable  means  could  have  been  adopted 
to  convey  the  iron  from  the  wharf  into  the  dock,  neither  oonU 
any  marketable  railwav  iron  have  been  obtained  from  any  other 
source. 

The  referee  found  and  reported  that  every  exertion  was  made 
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to  forward  the  iron  after  the  canal  commanication  was  practically  1882 

open,  and  had  it  not  been  for  the  fro9t  the  Tessel  would  have  been  kat 

loaded  according  to  the  custom  of  the  port  within  a  reasonable  p^^ 
time, 

Melntyret  Q^O.^  and  Brynmor  Jcnes^  for  the  plaintiff. 

Channell  {Dittunfn,  with  him),  for  the  defendants. 

The  following;  authorities  were  cited  in  argament :  Fairbridge 

Y.  Paee  (1) ;    TapseaU  y.  Balfour  (2) ;  Lawsan  y.  Burners  (3) ; 

PoMeihwaite  y.  Fredand   (4);   Hudson  y.  Eie  (5);  Kearm  y. 

Fearsm  (6) ;  Fenwich  y.  Bmalz.  (7) 

Cur.  adv.  vudL 

March,  22.  Pollock^  B.  In  this  case  the  plaintiff's  claim  is 
for  demurrage  for  delay  in  loading  the  cargo  of  the  ship  did 
which  was  chartered  by  the  defendants  under  a  charterparty 
made  by  the  plaintiff,  shipowner,  with  the  Messrs.  Austin  Brothers, 
as  the  agents  of  the  defendants,  the  freighters.  The  important 
question  is  whether,  upon  the  facts  found  by  the  special  referee's 
report,  the  defendants  bring  themselYes  within  the  exception  in 
the  charterparty  in  respect  of  delay  caused  by  frost,  Ac 

The  ussge  of  the  port  is  found  by  the  report  to  haYo  been 
unknown  to  the  plaintiff  when  the  charterparty  was  made,  but  in 
Hudson  Y.  Ede  (5),  the  Court  clearly  laid  down  the  proposition 
that  ignorance  of  any  usage  of  trade  or  custom  of  the  port  on 
the  part  of  the  shipowner  would  be  immaterial,  proYided  there 
existed  a  well-known  custom  or  usage  of  loading  in  the  port  It 
is  truly  alleged  on  behalf  of  the  plaintiff  that  the  charterparty 
contains  no  mention  whatOYer  of  Messrs.  Crawshay  &  Co.,  or  their 
iron,  or  their  wharf.  The  words  are  general  that  the  ship  shall 
proceed  to  Cardifl^  East  Bute  Dock,  and  there  load  in  the 
customary  manner  from  the  agents  of  the  freighters  a  cargo  of 
rail  iron.  I  agree  that  any  judgment  would  be  erroneous  which 
proceeded  on  the  assumption  that  it  was  within  the  contemplation 
of  the  parties  that  any  special  adYantage  was  to  be  gained  by 

(1)  1  G.  A;  K.  817.  (5)  Law  Bep.  2  Q.  B.  666;  Law 

(2)  LawR0p.8C.P.46»  Bep.  8  Q.  B.  412. 

(8)  lH.A;a896.  (6)  7H.&N.386;  8IL. J.(Ez.)l. 

(4)  4  Ex.  D.  165.  (7)  Law  Bep.  8  a  P.  818. 
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dealing  with  Crawshay  &  Co.  In  my  view  Orawshay  &  Co. 
Kay  must  be  treated  only  as  shippers  of  iron  within  the  range  of  the 
FiLd.  Cardiff  Docks  of  which  the  East  Bate  Dock  is  one ;  and  in  con- 
sidering what  is  the  '*  customary  manner  **  of  loading,  all  the 
modes  of  loading  employed  by  persons  who  load  in  those  docks 
must  be  taken  into  consideration.  It  is  objected  by  the  plaintiffs 
counsel  that  the  words  *^  customary  manner "  apply  only  to  the 
actual  mode  of  loading,  and  not  to  the  place  in  the  port  at  which 
the  loading  is  to  be  effected.  I  agree  with  that  contention, 
which  is  supported  by  TapseaU  v.  Balfour  (1),  and  liatcwm  t. 
Bumess:  (2)  But  here  the  aigument  for  the  defendants  is  not 
applied  to  the  place  in  the  port  to  which  the  vessel  proceeded, 
but  it  is  said  that,  being  at  that  place,  there  were  several 
customary  modes  of  loading  applicable,  and  that  the  defendants 
adopted  one  of  them.  In  support  of  that  contention  the  defend- 
ants rely  on  the  findings  in  the  report^  and  I  think  the  result  of 
these  findings  is  that  there  are  four  different  modes  whereby, 
according  to  the  customary  manner  of  loading,  iron  is  loaded 
on  vessels  in  the  East  Bute  Dock.  It  is  loaded  from  the  wharf; 
from  lighters  coming  alongside  the  vessel  from  the  wharf;  from 
lighters  coming  through  the  canal  connecting  the  West  with  the 
East  Bute  Dock,  and  from  lighters  coming  from  Orawshay's  wharf 
down  the  Glamorganshire  and  Junction  Canals  to  the  West  Bate 
Dock,  and  thence  down  the  canal  which  connects  the  West  and 
East  Bute  Docks. 

Under  the  circumstances  the  case  seems  to  me  the  same  as  if 
the  iron  had  been  stored  in  the  West  Bute  Dock.  In  that  ease,  I 
think  the  findings  in  the  report  shew  that  the  customary  manner 
of  loading  would  be  by  lighters  coming  down  the  canal  which 
connects  the  two  docks.  It  is  going  but  one  step  further  to  say 
that  some  iron,  namely  that  of  Crawshay  &  Co.,  is  brought  in 
the  same  way  down  the  Glamorganshire  and  Junction  Canals, 
and  is  in  the  same  category. 

I  am  of  opinion  therefore  that  frost  which  stops  the  canal  con- 
necting  the  West  Bute  Dock  with  the  Glamorganshire  canad  is 
frost  which  is  within  the  meaning  of  the  exception  in  the  charter 

(!)•  Law  Rep.  8  C.  P.  46.  (2)  1  H.  &  C.  396. 
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taken  in  connection  with  the  words,  ^  load  in  the  customary       1882 
manner."  y^y 

There  is  no  case  exactly  like  this,  but  I  think  HucUan  y.  Ede  (1)  p^^ . 
goes  a  long  way  to  goyern  it.  The  judgment  of  the  Exchequer 
Chamber  in  that  case  proceeded  upon  the  ground  that  the  conyey- 
ance  between  Oalatz  and  the  ship  at  Sulina  might  be  considered 
as  part  of  the  act  of  loading.  It  is  true  that  it  differs  from  the 
present  case  in  this,  that  there  the  whole  of  the  cargoes  loaded  at 
Sulina  had  to  be  brought  from  Galatz,  whilst  here  the  mode  of 
loading  is  only  one  out  of  seyeral  customary  modes.  But  in  the 
present  case  iron  to  be  loaded  from  Crawshay's  wharf  must 
certainly  be  taken  to  be  within  the  contemplation  of  the  parties 
to  the  charterparty,  as  being  within  the  designation  **  a  cargo  of 
rail  iron  to  be  loaded  in  the  customary  manner  from  the  agents 
of  the  freighters."  If  irbn  from  Crawshay's  wharf  is  within  the 
charterpartyi  I  think  the  charterer  is  entitled  to  select  any  one 
of  the  customary  modes  of  loading. 

I  am  therefore  of  opinion  that  the  defendants  are  brought 
within  the  exception  in  the  charterparty.  A  further  argument 
for  the  plaintiff  was  based  on  the  case  of  Kearan  y.  Peanon.  (2) 
It  was  said  that  a  stipulation  that  all  the  cargo  should  be  ready 
for  loading  at  the  East  Bute  Dock  on  the  ship's  arriyal  should  be 
implied  here.  I  agree  that  if  the  cargo  had  been  at  Crawshay's 
manufactory,  when  the  did  arrived,  it  would  not  haye  been  ready 
for  loading,  but  I  find  and  hold  that  iron  stored  at  Crawshay's 
wharf  is  ready  for  loading  within  the  custom  of  the  port  of 
Cardiff. 

I  am  therefore  of  opinion  that  judgment  should  be  entered  for 
the  defendants. 

Judgmenifar  the  defendants. 

Solicitors  for  plaintiff:  Ingledew  &  Inceyfor  Ingledeto^  Inee,  fjk 
Vaehdl,  Cardiff. 
Solicitors  for  defendants :  Nichol,  San,  dt  Jones. 

(1)  Law  Sep.  2  Q.  B.  666;  Law  (2)  7  H.  &  N.  386;  31  L.  J. 
Rep.  3  Q.  B.  412.  (Ex.)  1. 

W.A. 
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1«M  COVERDALE,  TODD,  &  00.  v.  GRANT  &  CO. 
JfanA22. 
Shipping  —  Charterparty — CommenoemetU  of  Lay  2>ay«— "  Frod  prtmatimg 

Loading.** 


By  the  terms  of  a  charterpaity  the  ship  was  to  proceed  to  the  port  of  loading 
and  there  load  a  cargo  of  iron  in  the  customary  manner  from  the  agents  <tf  the 
freighters.  Cargo  to  he  sopplied  as  fast  as  steamer  can  reoetTe.  Time  to  ooni* 
mence  from  the  ressel  heing  ready  to  load,  and  ten  days  on  demuiiage  onx  and 
above  the  said  lay  days  at  402.  per  day.  ("  Except  in  case  of  hands  stziking 
work,  or  frosts  or  floods,  or  any  other  nnayoidable  accidents  prerenting  the 
loading ;  in  which  case  owners  to  have  the  option  of  employing  the  steamer  in 
some  short  Toyage  trade  until  reoapt  of  written  notice  from  charterers  that  tiwy 
are  resdy  to  resume  employment  without  delay  to  the  ship.**)  On  the  ship's 
arrival  the  loading  was  commenced,  but  shortly  afterwards  was  wholly  stoffied 
for  five  days  through  frost :— • 

EMf  by  Pollock,  B.,  that  the  exception  in  the  oharterparty  did  not  vp^y 
only  to  esses  in  which  the  commencement  of  the  loading  was  prevented  through 
any  of  the  specified  causes,  but  that  it  applied  also  where  delay  in  supplying 
caigo  occurred  after  the  loading  had  commenced,  and  therefore  that  the  freighten 
were  not  liable  to  demurrage. 

FUBTHEB  CONSIDEBATION* 

Claim  for  demurrage  and  damages  for  detention  of  a  yessel 
chartered  by  the  defendants  from  the  plaintiffs. 

At  the  trial,  before  Pollock,  B.,  without  a  jury,  at  the  Swansea 
Snmmer  Assizes^  1881,  all  matters  of  fact  in  the  cause  were  referred 
to  a  special  referee  to  report  thereon  to  the  learned  judge.  The 
material  facts  stated  in  the  report  were  as  follows : — 

By  a  oharterparty  made  the  16th  of  December,  1880,  it  was 
agreed  between  the  plaintiffs  and  defendants  that  the  steamer 
Mennytharpe  should  proceed  to  Cardiff,  East  Bute  Dock,  and  th«e 
load  in  the  customary  manner  from  the  agents  of  the  freighters  a 
full  and  complete  cargo  of  about  1800  tons  of  bar  or  bundle  iron. 

''Cargo  to  be  supplied  as  fieist  as  steamer  can  receiye  at  all 
hatchways  for  loading,  and  to  be  discharged  as  &st  as  customary 
with  steamers. 

''Time  to  commence  from  the  vessel  being  ready  to  load  and 
unload  and  ten  days  on  demurrage,  over  and  above  the  said  lay 
daye^  at  402L  per  day.  [Except  in  case  of  hands  striking  work,  or 
frosts  or  floods,  or  aoy  other  unavoidable  accidents  preventing  the 
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loading  and  unloading ;  in  which  oase  owners  to  haye  the  option        1882 
of  employing  the  steamer  in  some  short  voyage  trade,  until  receipt  "covkwauT 
of  written  notice  from  charterers  that  they  are  ready  to  resume      gbant. 
employment  without  delay  to  the  ship."] 

The  Mennyihorpe  arrived  at  the  East  Bute  Dock,  Cardiff,  on 
Monday,  the  10th  of  January,  1881,  and  on  the  following  day 
began  to  take  in  cargo  from  the  agents  of  the  freighters  according 
to  the  charterparty. 

On  the  18th  of  January  frost  set  io,  and  on  the  two  follow- 
ing days  the  passage  of  the  lighters,  in  which  part  of  the  cargo 
had  to  be  carried  down  canals  to  the  East  Bute  Dock,  was 
delayed  by  ice. 

From  the  16th  to  the  21st  of  January  the  canals  were  rendered 
impassable  by  the  ice,  and  the  supply  of  cargo  to  the  vessel  was 
wholly  stopped.  The  loading  recommenced  on  the  21st  of  January 
and  was  completed  by  the  8rd  of  February.  Demurrage,  and  in 
the  alternative  damages  for  detention  of  the  vessel,  were  claimed 
by  the  shipowners  in  respect  of  the  period  between  the  16th  and 
the  21st  of  January. 

The  referee  found  as  a  fact  that  the  delay  in  loading  the 
Mennyihorpe  was  caused  by  the  frost  alone,  and  that  the  iron  could 
not  have  been  brought  into  the  dock  by  any  reasonable  means, 
neither  could  the  charterers  have  obtained  or  loaded  the  vessel 
with  a  like  cargo  from  any  other  place  or  by  any  other  means, 

Brynmor  Jonei  {Sir  F.  Hersehell,  8.G.,  with  him),  for  the 

plainti£&. 

Bowen  Rotctands,  Q-O.^  and  Maultonf  for  the  defendants,  were 

not  heard. 

Cur.  adv.  vult 

March  22.  Pollock,  B.  In  this  case,  so  far  as  the  same 
principle  is  involved  as  in  Kay  v.  Field  (1),  I  give  judgment  for 
the  defendauts  for  the  same  reasons.  But  it  has  been  argued  for 
the  plaintiffs  that  there  are  points  of  difference  in  this  charter- 
party  which  should  lead  me  to  a  different  conclusion.    It  is  said 

(1)  Part  of  tbe  Mennythorpe's  cargo      part  the  same  qnestion  arose  as  Iq  Kay 
was  to  be  supplied  by  Messrs.  Craw-      y.  Fieid^  ante,  p.  591. 
shay  &  Co.,  and  with  respect  to  that 
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1982  that  the  exception  with  respect  to  frost  applies  only  to  the  danse 
0<msBDAL£  ^^  ^^  charterparty  in  which  it  oceais,  i.e.y  tliat  the  exception  only 
GbIih'  cippli®^  to  the  **  time  to  commence  '*  and  not  to  the  **  cargo  to  be 
supplied.''  I  cannot  think  that  is  the  proper  constmction.  The 
two  danses  mnst  be  read  together.  It  is  said  that  the  exception 
applies  only  to  cases  in  which  the  loading  had  not  actnally  com- 
menced; that  here,  the  loading  haying  actnally  commenced 
before  the  frost  set  in,  the  charterers  cannot  have  the  advantage 
of  the  exception,  which  is  said  to  apply  only  in  the  event  of  frost, 
floods,  or  other  inevitable  accident  having  '* prevented"  in  the 
sense  of  having  come  before  the  commencement  of  loading. 
Perhaps  the  strict  grammatical  and  original  meaning  of  the  word 
**  prevent "  to  a  great  extent  supports  the  argument,  but  I  think 
in  construing  this  charterparty  the  meaning  which  "prevent"  has 
acquired  in  popular  language  must  be  put  upon  the  word.  "  Pre- 
venting the  loading  "  means  preventing  in  the  sense  of  stopping 
it^  either  before  it  has  been  commenced  or  whilst  it  is  going  on. 
It  is  said  that  the  stipulation  in  the  exception  that  the  steamer 
might  take  some  short  voyage  during  the  continuance  of  the  frost 
implies  that  the  vessel  must  be  empty  when  the  exception  applies, 
because  it  could  not  be  contemplated  that  she  would  engage  in  a 
new  adventure  with  cargo  already  on  board.  That  argument  is 
suggested  rather  upon  the  ground  of  inconvenience  to  the  ship* 
owners  than  upon  the  grammatical  construction  of  the  charter- 
party.  Unless  the  inconvenience  appears  so  clear  that  the  parties 
could  not  reasonably  have  contemplated  its  occurrence  I  cannot 
give  weight  to  the  argument,  which  I  think  fails.  The  subsequent 
words  "resume  employment "  in  the  exception  seem  to  show  that 
the  loading  might  have  commenced. 

I  am  therefore  of  opinion  that  the  differences  suggested  with 
respect  to  this  charterparty  ought  not  to  lead  me  to  a  different 
4!onolusion  than  I  arrived  at  in  the  case  of  Kay  v.  Fidd.  (1) 

Jttdgment  fcr  the  defendants. 

Solicitors  for  plaintiffs :  Sham,  Orossman,  Gromnany  dt  Pritehard, 
for  Turnbull  &  Tilletf,  Wed  EarOepool. 

Solicitors  for  defendants :  Clarke,  BavHings,  dk  Clarke. 

CI)  Ante,  p.  594. 

W.A. 
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RUMBALL,  Appellant;  SCHMIDT,  Sespondiht.  1882 

MamA  22. 
Local  Oovemment  AeU-^PMic  Health  Act^  1875  (38  &  39  Vict  c,  55),  «•  156, 

252 — Continuing  Offence — Information — Time. 


By  8.  156  of  the  Public  Health  Act,  1875,  it  is  an  offence  to  bring  forward 
or  bnild  any  addition  to  a  house  in  a  street  beyond  the  front  of  the  house  or 
building  on  either  side  without  the  consent  of  the  urban  authority ;  and  **  any 
person  offending  ^;ainst  this  enactment  shall  be  liable  to  a  penalty  not  exceeding 
408.  for  every  day  during  which  the  offiance  is  continued  after  written  notice  in 
this  behalf  from  the  urban  authority : " — 

Hdd^  that  an  offence  to  which  the  penalty  was  applicable  continued  so  long  as 
the  addition  to  the  house  was  maintained  after  written  notice  from  the  urban 
authority,  notwithstanding  that  the  addition  was  completed  before  the  notice  was 
given. 

Marehall  v.  SmiOi  (Law  Rep.  8  C.  P.  416)  distinguished. 

Casb  stated  by  justices  under  the  Sammaiy  Jarisdiction  Act, 
1879  (42  &  48  Vict  c.  49). 

On  the  21st  of  Noyember,  1881,  an  information  was  laid  belbre 
justices  by  the  respondent,  as  the  boilding  soryeyor  of  the  Local 
Board  of  Eastbourne  (being  the  urban  sanitary  anthority  of  the 
district)  against  the  appellant,  for  an  offence  against  s.  156  of  the 
Public  Health  Act,  1875,  in  building  an  addition  to  and  bringing 
forward  a  house,  belonging  to  the  appellant  and  forming  part  of  a 
street  in  Eastbourne,  beyond  the  front  of  the  houses  on  either  sido 
the  same  house,  and  in  continuing  the  said  offence,  after  written 
notice  to  him  in  that  behalf  from  the  urban  sanitary  authority, 
for  the  space  of  thirty-seven  days,  from  the  14th  of  October  to 
the  19th  of  November,  both  inclusive.  On  the  hearing  of  the 
information  the  justices  convicted  the  appellant,  and  imposed  a 
penalty  upon  him  of  1b.  a  day  for  the  thirty-seven  days,  with  costs. 

The  material  facts  stated  in  the  case  were  as  follows : — 

The  appellant,  in  April,  1881,  being  the  owner  of  the  house  in 
question,  erected  an  addition  upon  the  fore-court  in  front  thereof, 
and  brought  out  such  addition  considerably  beyond  the  fronts  of 
the  houses  on  either  side.  This  was  done  without  any  consent  on 
the  part  of  the  urban  sanitary  authority. 

On  the  2nd  of  May,  1881,  the  appellant  was  duly  served  with 
notice  from  the  urban  authority  that  he  had  committed  an 
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offence  against  b.  156  of  the  Pablic  Health  Act,  1875,  and  that 
BuMBALL  he  wonld  be  liable  to  a  penalty  not  exceeding  408.  for  every  day 
^Qj^ian,  during  which  the  said  offence  was  continued  after  receipt  of  the 
notice. 

Between  the  2Qd  of  May,  and  the  14th  of  October,  1881,  the 
appellant  was  three  times  summoned  by  the  urban  authority 
before  justices  and  convicted  for  continuing  the  offence  above- 
mentioned.  Upon  two  of  those  occasions  a  fine  was  imposed, 
which  he  paid,  and  on  the  third  he  undertook  to  remove  the 
addition  complained  of,  but  he  had  failed  to  do  so  up  to  the  time 
when  the  present  information  was  laid 

At  the  hearing  of  the  information  on  the  5th  of  December, 
1881,  it  was  contended  for  the  appellant  (inter  alia)  that  the 
information  was  not  laid  within  the  time  limited  by  statute,  and 
that  the  alleged  offence  was  completed  upon  the  building  of  the 
addition  complained  of,  and  that  the  charge  of  continuing  the 
offence  was  unsupported  by  evidence. 

If  the  Court  were  of  opinion  that  the  conviction  upon  this 
information  was  right,  the  conviction  was  to  stand,  but  if  otherwise 
the  information  was  to  be  dismissed. 

Lee  Roberts  and  Pardee,  for  the  appellant  The  offence  under 
s.  156  of  the  Public  Health  Act,  1875,  (1)  was  completed  in  April 
1881,  when  the  addition  to  the  house  was  built,  and  the  informa- 
tion not  having  been  laid  within  the  period  of  six  months  limited 
by  s.  252,  was  too  late.  The  offence  was  not  continued,  within 
the  meaning  of  s.  156,  after  the  building  was  completed :  Coggm 
V.  Bennett  (2)  Where  it  is  intended  to  make  an  offence  a 
continuing  offence  after  its  completion,  express  words  are  found  in 

(1)  By  8.  156  :  '*  It  shall  not  be  not  exceeding  forty  shillings  for  ereiy 

tawful  in  any  urban  district,  without  day  during  which  the  offence  is  oon- 

tbe  written  consent  of  the  urban  autho-  tinued,  after  written    notice  in   this 

rity,  to  bring  forward  any  house  or  behalf  from  the  urban  authority." 
building  forming  part  of  any  street  or         Sect.  252 :  '*  Any  complaint  or  infor- 

any  part  thereof,  beyond  the  front  wall  mation  made  or  laid  in  pursuance  of 

of  the  house  or  building  on  either  this  Act,  shall  be  made  or  laid  within 

side  thereof,  nor  to  build  any  addition  six  months  from  the  time  when  the 

thereto,  beyond  the  front  of  the  house  matter  of  such  complaint  or  information 

or  building  on  either  side  of  the  same.**  respectively  arose.** 

*'  Any  person  offending  against  this         (2)  2  C.  P.  D.  568. 
enactment  shall  be  liable  to  a  penalty 
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the  statntey  as  in  &  158,  where  the  words  are  that  the  offence 

**  shall  be  deemed  to  be  a  continuing  offence."    In  Marshall  y.    buxball 

Smith  (1)  the  by-law,  upon  the  constmctron  of  which  the  decision    sghmidt, 

of  the  Court  iumed,  was  similar  in  terms  to  s.  156,    That  case  is 

a  direct  authority  in  the  appellant's  favour. 

Oore,  for  the  respondent.  Sect.  156  makes  it  an  offence  to 
continue  the  addition  to  the  house  beyond  the  line  of  the  street 
after  notice  from  the  urban  authority.  If  the  appellant's  con- 
tention is  right,  if  he  completed  the  addition  without  the  know- 
ledge of  the  urban  authority,  he  would  be  entitled  to  maintain  it 
for  ever.  Marshall  y.  Smith  (1)  is  wholly  different  from  this  case. 
There  the  general  by-law  with  respect  to  continuing  offences 
followed  a  number  of  by-lawp,  to  some  of  which  it  was  applicable, 
and  not  to  others.  The  Court  held  that  the  general  by-law  could 
only  apply  to  a  by-law  enacting  an  offence  "  susceptible  of  con- 
tinuance," and  found  as  a  fact  that  the  offence  to  which  it  was 
sought  to  be  applied  was  not  susceptible  of  continuance.  In  the 
present  case  the  provision  in  s.  156  with  respect  to  penalties  for 
continuing  the  offence  is  part  of  the  very  section  which  prohibits 
the  offence.  The  legislature  in  effect  have  said  that  the  offence  is 
susceptible  of  continuance,  because  they  have  imposed  a  penalty 
for  its  continuance.  The  continuing  is  the  only  offence  for  which 
the  penalty  can  be  imposed. 

In  Marshall  y.  Smith  (1)  too,  the  Court  were  dealing  with  a 
by-law  which  they  would  have  held  unreasonable  had  they  not 
construed  it  as  they  did.  And  there  was  another  appropriate 
remedy,  because  the  local  board  had  power  to  make  a  by-law 
enabling  them  to  pull  down  party  walls  maintained  in  contraven- 
tion of  their  by-laws.  Here  the  urban  authority  had  no  such 
power;  s.  156  contains  the  only  provisions  in  the  Act  with 
respect  to  additions  to  houses,  and  the  urban  authority's  power  to 
make  by-laws  is  limited  by  s.  157,  and  does  not  extend  to  such 
additions. 

Porclotf,  replied. 

OnoyE,  J.  I  should  be  very  unwilling  to  differ  from  the 
decision  (even  if  I  was  not  bound  by  it)  of  the  two  learned  judges 

(1)  Law  Bep.  8  G.  P.  416. 
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1882  who  deoided  Marshall  t.  Smiih  (1) ;  bat  looking  at  their  judgments 
~^,j^2^~  and  at  the  section  we  have  to  oonstrne  in  the  present  case,  I  do 
„  V  not  think  they  would  have  differed  from  this  Court  in  their 
construction  of  this  section  had  it  come  before  them.  The  reason- 
ing in  Marshixil  v.  Smiih  (1)  is  applied  to  different  language, 
occurring  in  a  by-law,  and  to  different  facts. 

The  by-law,  though  similar  in  terms  to  the  section  in  question 
here  with  respect  to  penalties  for  continuing  offences,  followed  a 
number  of  by-laws  made  by  the  corporation,  and  might  be  appli- 
cable to  some  and  not  to  others  of  the  cases  provided  for  by  the 
preceding  by-laws.  Here  the  provision  with  respect  to  penalties 
for  a  continuing  offence  is  part  of  the  whole  section.  Without  it 
the  first  part  of  the  section  becomes  almost  meaningless ;  it  would 
not  amount  to  more  than  a  bare  expression  of  opinion  by  the 
legislature.  The  offence  is  created  by  the  first  part  of  the  section, 
and  the  second,  which  is  the  punitive  part,  provides  the  penalty. 

If  the  Court  adopted  the  appellant's  construction  an  absurdity 
'  would  result  which   could  not  have  resulted  in  Marshall  v. 

Smith  (1),  viz.^  that,  if  a  person  managed  to  complete  the 
addition  to  his  house  without  the  local  board  having  observed  it, 
and  without  their  having  given  him  the  written  notice  to  dis- 
continue mentioned  in  the  section,  so  long  as  he  stayed  his  hand 
he  would  not  be  subject  to  any  penalty  under  the  Act  The 
local  board  would  be  left  without  remedy  whatever  inconvenienoe 
might  be  caused  with  respect  to  the  line  of  houses  in  the  street. 
They  have  no  power  to  make  a  by-law  enabling  them  to  pull 
down  the  projection,  as  the  corporation  had  in  Marshall  v. 
SmUh.  (1)  There  would  be  no  offence  to  which  the  penalty 
could  be  applied  if  the  building  was  completed  without  notioe 
from  the  urban  authority  to  discontinue,  for  it  is  to  be  observed 
that  no  penalty  is  attached  by  the  section  to  bringing  forward 
the  addition,  but  only  to  continuing  it  after  written  notice. 

The  offence  against  the  earlier  part  of  the  section  may  or  may 
not  be  the  subject  of  indictment.  At  all  events  the  object  of 
the  legislature  was  to  give  the  summary  remedy  specified  in  the 
second  part  of  the  section  in  place  of  an  indictment.  The  fact 
that  the  penalty  is  imposed  by  the  same  section  which  declares 
(1)  Law  Rep.  8  C.  P.  416. 
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the  offenoe  shews,  I  thinks  that  the  fair  meaning  of  the  section  is  188S 
this :  The  owner  of  a  house  is  prohibited  from  bringing  it  forward  bombau. 
beyond  the  line  of  the  street  without  the  leave  of  the  urban  Qfjaainn. 
aathority;  if  the  bringfaig  forward  is  completed  without  such 
leaye,  and  an  inconyenienoe  (perhaps  not  of  such  a  nature  as  to 
be  the  sobjeot  of  an  iadictment)  results,  it  is  conceivable  that  the 
urban  authority  Mty  not  think  wdl  to  object ;  but  if  they  do 
object,  they  iflfty  serve  the  owner  with  written  notice  to  discon- 
tinue the  addition,  and  so  long  as  he  continues  it  after  that  notice 
the  ofince  continues,  and  he  is  liable  to  an  information.  Tlia 
woids  of  the  section  are  wide  enough  to  cover,  and  are  not 
inconsistent  with,  that  construction,  and  I  think  it  is  strongly 
supported  by  the  argument  for  the  respondent  based  on  the  fact 
that  the  urban  authority  have  no  power  to  abate  the  incon- 
venience resulting  from  an  offence  under  &  156  by  pulling  down 
the  addition  to  the  house. 

For  the  appellant,  it  was  contended  that  the  penalty  could 
only  attach  if  the  urban  authority  interfered  during  the  course  of 
the  work,  and  the  owser  continued  it  after  notice  to  discontinue. 
That  construotioii  would  not,  it  seems  to  me,  give  power  to  inflict 
a  penaltf  in  any  degree  commensurate  with  the  offence  com- 
aitled  against  the  town  by  permanently  spoiling  the  line  of  the 
street.  The  penalty  would  be  commensurate  only  with  the 
offence  committed  in  respect  of  the  additional  work  done  after 
notice  to  discontinue. 

The  judgments  in  ManhdU  v.  Smith  (1)  must  be  read  '*  Secun- 
dum subjectam  materiam."  Keating,  J.,  said  that  he  should  be 
disposed  to  give  any  reasonable  latitude  of  construction  to  the 
by-law  if  he  saw  any  real  difficulty  in  otherwise  carrying  out  the 
Act.  The  difficulty  arises  here  because  the  urban  authority  has  no 
power  to  pull  down  the  addition.  Honyman,  J.,  said  that  if  the 
provision  as  to  continuing  penalties  had  followed  immediately 
after  the  by-law  with  respect  to  party  walls  there  would  have 
been  a  difficulty  in  construing  it.  Here,  as  I  have  said,  the 
provision  as  to  penalties  is  part  of  the  section  creating  the  offence. 
I  think  there  are  substantial  and  valid  distinctions  of  fact  between 
Marshall  v.  Smith  (1)  and  the  present  case,  and  that  the  reasons 
(1)  Law  Rep.  8  0.  P.  416. 
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1882       assigned  for  tbe  jadgment  of  the  Court  in  that  case  do  not  apply 
BuMBALi.     i^  the  present 

I  think  that  Ooggins  y.  Bennett  (1)  has  no  application.  The 
act  of  encroachment  was  the  only  ''terminus  a  quo'*  for  the 
period  of  limitation  in  that  case,  and  there  was  no  statutory 
imposition  of  a  penalty  for  oontinuing  the  encroachment. 

I  am  therefore  of  opinion  that  the  information  was  laid  in 
time,  and  that  the  respondent  is  entitled  to  judgment. 

HuDDLESTOKi  B.  I  am  of  the  same  opinion.  I  agree  that,  as 
the  section  imposes  a  penalty  for  a  criminal  offence,  the  appellant 
is  entitled  to  the  benefit  of  any  doubt  which  may  arise  on  the 
construction  of  it.  It  is  said  that  by  s.  252  the  information 
should  haye  been  laid  within  six  months  from  the  time  when  the 
matter  of  the  information  arose ;  that  the  offence  was  the  bringing 
forward  of  the  appellant's  house  beyond  the  line  of  the  street; 
that  the  offence  was  committed  when  the  addition  was  completed, 
and  that  the  matter  of  the  information  arose  then. 

It  may  be  that  the  offence  specified  in  the  first  clause  of  s.  156 
was  committed  as  soon  as  it  became  apparent  that  the  appellant 
was  bringing  forward  his  house  beyond  the  line  of  the  street. 
But  in  substance  the  offence  for  which  he  ^was  liable  to  the 
penalty  was  the  oontinuing  the  addition  after  written  notice 
from  the  urban  authority.  It  is  possible  that  for  the  offence 
specified  in  the  first  clause  the  appellant  would  haye  been  liable 
to  an  indictment,  but  the  following  clause  proyides  what  the 
penalty  shall  be,  not  for  building  the  addition,  bat  for  continuing 
it  after  notice.  I  think  the  meaning  of  the  section  is  clear:  It 
was  thought  necessary  to  secure  uniformity  with  respect  to  the 
line  of  buildings  in  streets ;  it  is  therefore  enacted  that  houses 
shall  not  be  brought  forward  without  the  consent  of  the  urban 
authority,  but  if  a  person  chooses  to  bring  his  house  forward 
without  that  consent,  and  the  urban  authority  giye  him  the 
written  notice  specified  in  the  section,  he  is  liable  to  a  penalty 
not  exceeding  40s.  for  eyery  day  during  which  the  offence  against 
the  uniformity  of  the  street  is  continued. 

I  do  not  feel  myself  fettered  by  the  decision  in  Marekoitt  y. 

(1)  2  a  P.  D.  568. 
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Smith  (1),  which  case  differs  considerably  from  the  present.    The 1882 

decision  was  npon  a  by-law,  not  npon  an  Act  of  Parliament.  It  is  buuball 
obvions  that  the  judgment  of  the  Court  was  influenced  by  the  {s^aiiiDT. 
fact  that  there  were  a  number  of  by-laws,  each  of  them  specify- 
ing  different  offences,  and  a  general  subsequent  by-law  ooyering 
those  of  the  preceding  ones  to  which  it  applied.  Seating,  J., 
thought  that  the  offence  under  the  by-law  with  respect  to  party 
walls  was  not  a  continuing  one,  and  therefore  that  the  general 
by-law  did  not  apply  to  it.  The  corporation  there  had  power 
to  make  by-laws  enabling  them  to  pull  down  the  party  wall,  so 
that  there  remained  a  remedy  to  them  beyond  the  penalty. 
Here  there  is  no  such  power;  the  penalty  is  imposed  not  in 
respect  of  the  offence  but  in  respect  of  the  continuing  it,  and 
the  penalty  clause  is  part  of  the  same  section  which  declares 
the  offence.  I  should  feel  but  little  difiSculty  in  the  decision  of 
this  case  had  it  not  been  for  Marshall  t.  Smith.  (1)  But  for  the 
reasons  I  have  given  I  think  that  case  distinguishable. 

Judgment  for  the  respondent. 

Solicitors  for  appellant :  Layton  &  Jaques. 
Solicitors  for  respondent :  Coles  &  Cave,  Eastbourne. 

W.  A. 


THE  QUEEN  v.  THE  JUDGE  OF  THE  CITY  OF  LONDON  COURT,    ^prd^- 

AKD  AkOTHER. 

Court  qf  Admiralty ^Jariwdkticn —  WaterB  not  part  of  High  Seas-^  Docks — 
County  Courts  A  4  Vict.  c.  G5,  «.  6— TA«  Admiralty  Court  Act,  1861 
(24  Vict.  c.  10),  8.  7. 

A  collision  occurred  in  a  dock  connected  with  the  river  Thames  by  channels 
provided  with  gates  and  locks.  An  action  was  brought  in  a  County  Court  having 
Admiralty  jurisdiction  in  respect  of  damages  arising  out  of  the  colMon,  On  an 
application  for  a  prohibition : — 

Edd,  that  the  claim  was  within  the  Admiralty  Court  Act,  1861,  s.  7,  and  that 
the  County  Court  had  jurisdiction. 

BuLE  calling  on  the  Judge  of  the  City  of  London  Coart»  and 
Henry  Covington,  to  shew  cause  why  a  writ  of  prohibition  should 
not  issue  to  prohibit  them  from  further  proceeding  in  an  action 
(1)  Uw  Rep.  8  C.  P.  416. 
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1882       in  which  Henry  Covington  was  plaintiff,  and  the  London  and 
ThsQuxen  '^i''^^  Katherine  Docks  Company  were  defendants. 

-   *•  It  appeared  from  an  affidavit  filed   on  behalf  of  the  docks 

Judge  or  '^'^ 

GiTT  OF  company  that  the  action  was  under  the  Admiralty  jnrisdictioa  of 
Ck)UBT.  the  City  of  London  Court  for  damages  for  an  allied  mjnry  to  a 
barge  of  the  plaintiffs  from  a  collision  in  the  basin  of  the  Boyal 
Albert  Dock.  This  dock  was  constmcted  on  land  of  the  company 
under  power  conferred  by  the  London  and  Saint  Eatberine  Docks 
Company  Act,  1875  (38  &  39  Yict.  c.  cliii.),  and  communicated 
with  the  river  Thames  by  artificial  channels  provided  with  gates 
and  locks,  by  which  the  water  in  the  dock  was  kept  at  or  about 
the  level  of  high  tide.  The  dock  was  described  in  the  affidavit 
as  not  within  the  flow  and  reflow  of  the  tide.  Objection  was 
taken  at  the  hearing  to  the  jurisdiction  of  the  City  of  London 
Court  under  these  circumstances,  but  the  objection  was  overruled. 

Feb.  27.  A.  G.  NeUm  (Myburgh,  Q.C.,  with  him),  shewed 
cause. 

Albert  Qray  (Fihlay  Q.O.,  with  him),  in  support  of  the  rule. 

Cur.  adv.  vulL 

April  3.  The  judgmsBt  cff  the  Court  (Field,  J.,  Huddleston,  B., 
sad  Brnmen,  3.)  was  delivered  by  : — 

HiTDDLESTON,  J.  ThiB  IB  a  mle  £ar  a  prohibition  to  the  City  of 
London  Court  to  restrain  that  Court  and  the  plaintiff  from  pro- 
ceeding with  an  action,  instituted  there  by  Henry  Covington 
against  the  Saint  Katherine  Docks  Company,  to  recover  damages 
sustained  by  collision  in  the  basin  of  the  Boyal  Albert  Dock  of 
the  company. 

This  basin  is  a  portion  of  an  extension  dock  made  by  ike 
company  under  the  powers  of  the  London  and  Saint  Katherine 
Docks  Company  Act,  1875,  and  is  connected  at  either  end  b/ 
water  ways  and  basins  with  the  river  Thames,  the  object  being  of 
course  to  afford  additional  dock  accommodation,  and  adequate 
berths  for  ships  arriving  in  the  Fort  of  London,  of  which  those 
docks  are  expressly  declared  to  form  part.  The  company  have 
also  power  by  their  Act  to  take  and  divert  water  from  the 
Thames  into  and  through  the  docks,  and  the  powers  of  the  com- 


YOKYHL  QUEEiro  BENCH  DIVISION.  til 

pany's  harbour  master  extend  for  800  yards  in  every  direction       issa 
into  the  Thames  from  the  centre  of  the  outer  lock  gates.  ^^ToouT 

The  ground  on  which  the  prohibition  was  sought^  was  that  the    j^* 
City  of  London  Oourt  (which  is  one  of  the  county  courts  to  which     Omr  of 
an  Admiralty  jurisdiction  has  been  assigned  under  31  &  82  Yict.      ooubt. 
c  71)y  has  no  jurisdiction  to  entertain  a  claim  for  collision  in  such 
a  place  as  this  inland  basin,  it  not  being  any  part  of  the  high  seas 
over  which  alone  it  is  said  the  Court  of  Admiralty  has  jurisdiction. 

It  was  not  denied  that  if  the  Admiralty  Court  has  jurisdiction 
the  county  court  has  it  also,  and  the  question,  therefore,  in  the 
present  case  is  limited  to  the  true  construction  of  the  Admiralty 
Courts  Acts,  3  &  4  Yict  c  65,  s.  6,  and  24  Vict  c.  10,  s.  7. 

It  is  undoubted  that  before  the  passing  of  the  Act,  3  &  4  Yict 
c  65,  the  Court  of  Admiralty  had  no  jurisdiction  oyer  any  place 
within  the  body  of  a  county  such  as  this,  but  that  Act  was  expressly 
passed  to  get  rid  of  that  restriction,  and  to  extend  the  jurisdiction 
of  the  Court  to  places  within  the  body  of  a  county,  and  by  s.  6  it 
was  accordingly  provided  Hiat  the  Court  should  have  jurisdiction 
to  decide  all  claims  for  damage  isoeiyed  to  any  ship  or  seagoing 
vessel,  whether  at  the  time  within  the  Vidy  of  a  county  or  upon 
the  high  seas.  It  is  unnecessary  to  consider  whetiber  this  Act  did 
more  than  remove  that  particular  restriction,  because  Aevsteo- 
sion  of  the  jurisdiction  of  the  Court  was  carried  still  further  by 
24  Yict.  c.  10,  by  which  among  other  provisions  it  is  enacted  in 
s.  7  that  ''the  Court  of  Admiralty  shall  have  jurisdiction  over 
any  daim  for  damage  done  by  any  ship,"  a  ship  being  defined 
to  be  a  vessel  used  in  navigation  not  propelled  by  oars. 

Now  the  cause  of  action  in  the  present  case  falls  clearly 
within  the  language  of  the  section^  and  it  seems  to  us  that  the 
facts  bring  it  also  within  its  spirit  and  object  First  as  to  lan« 
guage,  the  legislation  is  in  the  most  general  possible  terms  ''any 
daim  for  damage  "  without  limitation  of  where  done.  Then  as  to 
the  spirit  and  object  of  the  Act,  the  Court  of  Admiralty  had  pre- 
viously clear  jurisdiction  to  entertain  a  claim  for  any  damage 
caused  by  a  ship  in  the  Thames,  and  surely  the  basin  and  water* 
way  of  a  dock  are  in  effect  merely  a  prolongation  of  the  river 
for  the  purpose  of  giving  proper  accommodation  to  shipping, 
which  must  otherwise  have  had  to  discharge  or  load  in  the  river. 
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1882  We  can  see  no  reason  why  if  the  harbour  master  is  gailty 

TasQaoaf  of  any  neglect  by  which  damage  occurs  in  the  300  yards  of  the 

JuoGsoF    ^1^™^B  which  is  within  his  limit,  he  shall  be  liable  to  an 

OiTT  OP     action  m  the  Court  of  Admiralty,  and  why  if  the  same  thing 

Court,      occurs  inside  the  outer  gates  he  shall  not.    The  thing  caoaing 

the  damage  is  a  ship,  she  is  water-borne  and  all  the  principles 

upon  which  the  present  case  would  be  decided  are  identical  with 

those  which  would  govern  a  case  of  collision  in  the  Thames. 

It  was,  however,  urged  that  if  the  words  are  to  be  read  in  their 
ordinary  sense  the  section  would  include  ships  in  all  inland  waters 
and  even  a  ship  in  a  graving  dock,  or  whilst  in  the  builder's  yard, 
and  there  is  always,  when  the  legislature  use  such  general 
language,  a  difficulty  in  drawing  the  precise  b'ne  at  which  a 
particular  case  shall  be  ruled  within  the  enactment,  and  another 
shall  be  ruled  out  of  it  All  we  have  to  do,  however,  is  to  decide 
this  present  case,  and  on  principle  this  case  seems  to  come  within 
the  Act. 

Authority  also  supports  this  contention.  The  object  and  effect 
of  the  Act  has  been  declared  to  be  to  confer  upon  the  Court  of 
Admiralty  the  utmost  jurisdiction  in  oases  of  collision.  This  is 
the  language  of  Doctor  Lushington,  and  his  exposition  of  the 
statute  was  expressly  approved  of  by  the  Privy  Council :  The 
Malvina.  (1)  This  language  was  again  repeated  by  Doctor 
Lushington  in  the  case  of  The  Diana  (2),  in  which  he  held  that 
the  Court  had  jurisdiction  under  24  Yict.  c.  10,  to  entertain  a 
claim  for  collision  which  had  happened  in  the  Great  North  of 
Holland  Canal,  i.e.,  in  foreign  inland  waters. 

In  principle  this  last  case  appears  to  us  nndistinguishable  bom 
the  present,  and  we  think,  therefore,  that  the  City  of  London 
Court  has  the  jurisdiction  it  claims  and  that  the  rule  must  be 
discharged  with  costs. 

Bvle  disehargei. 

Solicitor  for  plaintiff:  W.  M.  Eaoon. 
Solicitors  for  defendants :  Lototeas  dt  Co. 

(1)  Lush.  493 ;  on  appeal,  Brown.  &  Lush.  57.  (2)  Lnsh.  539. 

Jl.1L 
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CASTELLAIN  v.  PRESTON  akd  Othkbs.  1^2 

Aprils 
Fire  Insurance^Vendor  and  Pure/uuer^'Ifuurance  hy    Vendors-Fire  after 

Contract  hU  before  Completion-^Btght  to  Imuranee  Moneye — Subrogation, 


A  vendor  contracted  with  a  purchaser  for  the  sale  of  a  hoose  which  had  been 
insured  hy  the  vendor  with  the  plaintiffs,  an  insurance  company,  against  fire. 
The  contract  contained  no  reference  to  the  insurance.  After  the  date  of  the  con- 
tract, but  before  the  date  fixed  for  completion,  the  house  was  damaged  by  fire, 
and  the  vendor  received  the  insurance  money  firom  the  plaintiffs : — 

Eeldy  by  Chitty,  J.,  in  an  action  by  the  plaintiffs  against  the  vendor,  that  the 
plaintiffs  were  not  entitled  to  recover  back  the  insurance  money  fiom  the  vendor, 
either  for  their  own  benefit  or  as  trustees  for  the  purchaser. 

On  payment  of  the  moneys  secured  by  a  policy  of  fire  insurance,  the  insurers 
are  entitled  to  enforce  all  the  remedies,  whether  in  contract  or  in  tort,  which  the 
insured  has  against  third  parties  whereby  the  insured  can  compel  such  third 
parlies  to  make  good  the  loss  insured  against ;  but  where  such  right  of  subroga- 
tion  is  claimed  under  a  contract  between  the  insured  and  third  parties,  the  contract 
must  be  one  relating  solely  to  the  subject-matter  of  the  insurance,  and  must  be 
moreover  one  which  subsists  at  the  time  when  the  claim  under  the  policy  has 
matured. 

Bt  an  agreement  dated  the  Slst  of  July,  1878,  and  made 
between  the  defendants  of  the  one  part,  and  Edward  Bayner  and 
John  Edward  Bayner,  hereinafter  called  the  purchasers^  of  the 
other  part,  the  defendants  agreed  to  sell  to  the  purchasers  a  piece 
of  land  situate  in  Suffolk  Street^  Liverpool,  with  a  house  and 
workshops  erected  thereon,  for  the  sum  of  31002. 

The  sum  of  1552.,  part  of  the  purchase-money,  was  paid  upon 
the  signing  of  the  agreement,  and  the  6th  of  May,  1879,  was  the 
day  named  for  payment  of  the  remainder  of  the  purchase-money, 
and  the  completion  of  the  contract 

Prior  to  and  at  the  date  of  the  agreement,  the  buildings  and 
premises  were  insured  by  the  defendants,  the  owners  and  vendors, 
against  loss  or  damage  by  Are,  with  the  Liverpool  and  London  and 
Globe  Insurance  Company,  of  which  the  plaintiff  Edward  Castel- 
lain  is  chairman,  but  the  agreement  contained  no  reference  to 
this  insurance. 

Shortly  after  the  date  of  the  agreement,  namely,  on  the  16th 
of  August,  1878,  before  the  date  named  for  completion,  a  fire 
occurred  by  which  the  premises  comprised  in  the  agreement  and 


Pbbbton. 


614  QUEEN'S  BBNOH  DIVISION.  YOL.  Ym 

1882  insnrance  sustained  damage  to  the  amount  of  3301.  or  thereaboats, 
0A8IELLAIN  c^d  on  the  25th  of  September,  1878,  the  insurance  company  paid 
to  the  defendants  the  sum  of  3307.  in  payment  of  the  damage 
occasioned  by  the  fire. 

At  the  time  of  the  payment  by  the  insurance  company  to  the 
defendants,  the  insurance  company  had  not  been  informed  by  the 
defendants  or  by  ^y  one  of  the  agreement  of  the  Slst  of  Jnlj, 
1878. 

In  consequence  of  the  vendors  (the  defendants)  refusing  to 
hand  over  the  money  to  the  purchasers  or  to  expend  it  in  re- 
instating the  premises,  the  purchasers  brought  an  action  in  the 
Chancery  Division  against  the  vejndors  claiming  a  declaration 
that  they  the  purchasers  were  entitled  to  the  benefit  of  the  moneys 
received  by  the  defendants  from  the  insurance  company,  and  to 
have  such  moneys  paid  or  allowed  to  them  accordingly,  or  other- 
wise to  have  them  laid  out  towards  reinstating  the  premises. 
That  action  was  heard  before  the  Master  of  the  Bolls  in  April, 
1880,  and  was  dismissed  with  costs :  Bayner  v.  Preston  (1),  and  this 
decision  was  afterwards  affirmed  by  the  Court  of  Appeal  (2),  bnt 
a  doubt  was  expressed  by  Brett  and  Cotton,  L.JJ.,  whether  as 
between  the  defendants  and  the  company  the  defendants  coold 
keep  the  money. 

The  purchasers  completed  their  purchase  on  the  12th  of 
December,  1879,  and  paid  to  the  defendants  the  sum  of  294511, 
being  the  balance  of  the  purchase-money. 

In  consequence  of  the  doubt  expressed  by  Brett  and  Cotton,LJJ., 
as  stated  above,  this  action  was  commenced  in  the  Queen's  Bench 
Division  of  the  Liverpool  District  Begistry  by  the  oompaDf 
against,  the  vendors,  claiming  the  sum  of  8302L  and  interest  from 
the  25th  of  September,  1878,  or  in  the  alternative  a  declaration 
that  the  defendants  were  trustees  for  the  company  of  the  same 
sum  and  interest. 

The  action  was  set  down  for  trial  before  a  judge  at  the  LiTe^ 
pool  Winter  Assize,  1882,  but  on  being  called  on  was  adjourned  to 
be  heard  before  Chitty,  J.,  in  London,  and  came  on  before  him 
sitting  at  the  Bolls  House,  Chancery  Lane. 

(1)  14  Ch.  D.  297.  (2)  18  Ch.  D.  L 
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March  22nd.    Charles  BumU,  Q.C^  and  ToUn,  for  the  plaintifi.       1882 
Q^Vt  Q^O.  and  Kmneiyt  for  the  defendants.  Ca«isllaxh 


The  arguments  sufficiently  appear  from  the  judgment. 

The  following  authorities  were  cited  or  referred  to  in  the  course 
of  the  argument :  DarreU  v.  TtbbiUs  (1);  Collingridge  y.  Boyci 
Enchange  Assurance  Corporaiion  (2) ;  DaJby  y.  India  and  London 
Life  Assurance  Co.  (3) ;  Simpson  y.  Thompson  (4) ;  Bumand  y. 
Bodoeanaehi(5)  ;  Ldhre  y.  AHehison  (6) ;  North  British  and  Mer» 
eantile  Insurance  Co.  y.  London,  Liverpoolj  and  Globe  Insurance 
Co.  (7) ;  Mna  Fire  Insurance  Co.  y.  Tyler  (8) ;  King  y.  State 
Mutual  Fire  Insurance  Co.  (9);  Suffolk  Insurance  Co.  y.  Boy- 
den  (10) ;  -Bdbert  y.  Traders  Insurance  Co.  (11) ;  Humphrey  y. 
Arabin  (12);  Law  y.  London  Indispuiahle  Life  Policy  Co.  (13); 
Phillips  on  Insurance,  5th  ed.  yoL  ii.  pp.  384,  385 ;  Amould  on 
Marine  Insurance,  and  Bunyon  on  Fire  Insurance. 

Cur.  adv.  raft. 

April  4th.  ChIttt,  J.  This  case  raises  an  important  question 
in  the  law  of  fire  insurance.  The  plaintiff  sues  on  behalf  of  the 
London,  Liyerpool,  and  Globe  Insurance  (Company,  and  seeks  to 
reooyer  in  the  action  a  sum  of  330/.  with  interest  since  the  25th 
of  September,  1878.  On  the  25th  of  March,  1878,  the  defendants, 
as  owners  of  certain  lands  and  buildings  in  liyerpool,  effected  an 
insurance  on  the  buildings  against  loss  by  fire,  and  they  kept  the 
policy  on  foot  by  payment  of  the  premiums  until  after  the  fire 
occurred.  The  policy  is  in  the  usual  form,  giving  the  insurers 
the  option  of  reinstating  the  property. 

Some  other  clauses  were  referred  to,  but  I  do  not  think  it 
material  to  mention  them  now.  On  the  31st  of  July,  1878,  the 
defendants,  who  were  in  fact  trustees^  contracted  to  sell  the  land 
and  buildings  to  their  tenants,  Messrs.  Bayner,  for  a  sum  ixt 

(1)  6  Q.  B.  D.  560.  (8)  16  Wend.  N.  Y.  385. 

(2)  8  Q.  B.  D.  173.  (9)  7  Gush.  Ma*.  1. 

(3)  15  G.  B.  365  ;  24  L.  J.  (G.P.)  2.       (10)  9  AIL  Mats.  123. 

(4)  8  App.  Gas.  279.  (11)  17  Wend.  N.  Y.  631. 

(5)  6  Q.  B.  D.  633.  (12)  2  Uoyd  Jb  G.  Ji.   Gh.  temp. 

(6)  4  Appw  Gas.  755.  PlnnkeC,  8ia 

(7)  5  Gh.  D.  569.  (13)  24  L.  J.  (Gh.)  196. 
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1882       exceeding  the  amoant  of  the  iDsarance,  and  they  received  a 
Gastbllain  deposit*    The  contract  provided  that  the  time  of  the  eompletioa 
Pbi»tok.     should  be  such  day  within  two  years  from  the  date  as  the  vendors 
should  name.    On  the  15th  of  August  in  the  same  year  the  fire 
occurred  damaging  part  of  the  buildings.    The  claim  was  made 
on  the  part  of  the  insured,  and  after  negotiation  as  to  the  sum  to 
be  paid,  the  amount  of  the  daim  was  ultimately  fixed  at  3307., 
and  that  sum  was  in  fact  paid  on  the  25th  of  September,  1878, 
by  the  insurers  who  were  at  that  time  ignorant  of  the  existence  of 
the  contract  for  sale.    On  the  25th  of  March,  1879,  the  defend- 
ants liamed  the  5th  of  May  as  the  day  of  completion,  and  on  the 
following  12th  of  December  the  conveyance  was  executed  and  the 
balance  of  the  purchase-money  paid.    I  pause  here  for  a  moment 
to  say  that  the  circumstance  that  the  insurers  were  ignorant  of  the 
existence  of  the  contract  for  sale  is  immaterial.  It  is  clear  that  the 
vendors  could  have  recovered  notwithstanding  the  contract  for  sale. 
That  point  was  decided  in  CcUingridge  v.  Boycd  Exehange  Assurance 
Carparatian  (1),  where  a  suggestion  was  made  by  the  leaned       j 
judges  who  decided  it  that  in  such  circumstances  the  vendors 
might  be  trustees  of  the  amount  recovered  for  the  purchasers:       | 
acting  possibly  on  that  suggestion,  the  purchasers  brought  their       | 
action  in  the  Chancery  Division  against  the  present  defendants 
seeking  to  obtain  the  benefit  of  the  insurance,  and  it  was  held  bj 
the  Master  of  the  Bolls  and  by  the  majority  of  the  Court  of 
Appeal  that  the  purchasers  were  not  entitled  as  against  the 
vendors  to  the  beneBt  of  the  insurance,  either  by  way  of  abate- 
ment of  the  purchase-money  or  reinstatement  of  the  premiaef, 
but  a  doubt  was  intimated  by  the  Master  of  the  Rolls  and  by  the 
Lords  Justices  Cotton  and  Brett,  who  formed  the  majority  of  the 
Court  of  Appeal,  whether  the  insurance  company  could  not 
compel  the  vendors  to  refund  the  money  they  had  paid.    That 
question  now  comes  before  me  in  this  action  for  decision.    There 
is  no  English  authority  directly  in  point,  and  the  question  most 
be  decided  on  principle. 

The  plaintifis  contend  that  the  contract  of  insurance  is  merely 
a  contract  of  indemnity,  and  unless  they  recover  in  this  action 
the  defendants  will  receive  double  satisfaction.    Undoubtedly  it 

(1)  8  Q.  B.  D.  173. 
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18  settled  law  that  a  oontract  of  iosiirance  is  a  contract  of  1882 
indemnity.  Th^  principle  of  subrogation  applies  to  fire  insnr-  Oastellaut 
ance  whether  the  subject-matter  of  the  insured  be  chattels  or  p^s^,, 
buildings  annexed  to  the  soil.  The  law  on  the  subject  is  ably 
stated  in  the  judgments  of  the  Master  of  the  Bolls  and  of 
Mellish,  L.  J.,  in  the  case  of  North  British  and  Mercantile  Insur- 
-ance  Co.  v.  London,  Liverpool,  and  Qlobe  Ineuranee  Co.  (1),  and 
also  by  Lord  Cairns  in  the  case  of  Simpson  y.  Thomson  (2),  where 
he  says  at  page  284  of  the  report :  "  I  know  of  no  foundation  for 
the  right  of  underwriters,  except  the  well-known  principle  of  law, 
where  one  person  has  agreed  to  indemnify  another,  he  will,  on 
making  good  the  indemnity,  be  entitled  to  succeed  to  all  the 
ways  and  means  by  which  the  person  indemnified  might  have  pro- 
tected himself  against  or  reimbursed  himself  for  the  loss."  What 
IS  the  principle  of  subrogation  ?  On  payment  the  insurers  are 
entitled  to  enforce  all  the  remedies  whether  in  contract  or  in  tort, 
which  the  insured  has  against  third  parties,  whereby  the  insured 
•can  compel  such  third  parties  to  make  good  the  loss  insured 
against  Familiar  instances  may  be  put.  Where  the  owner  of  a 
building  insures,  and  the  building  is  destroyed  by  a  riot»  the 
insurers  on  payment  are  subrogated  to  their  right  against  the 
hundred.  Where  the  landlord  insures,  and  he  has  a  covenant 
by  the  tenant  to  repair,  the  insurance  office  on  payment  in  like 
manner  succeeds  to  the  right  of  the  landlord  against  his  tenant. 
The  same  law  applies  in  the  case  of  mortgagee  or  mortgagor 
where  the  mortgagor  is  under  an  obligation  to  keep  the  buildings 
in  repair. 

In  marine  insurance  there  are  the  familiar  instances  of  capture 
and  recapture  and  of  reprisals,  as  in  Banddl  t.  Cockran  (3),  but  a 
limit  was  marked  in  those  cases  by  the  decision  in  Bemand  t. 
Bodoeanachu  (4)  There  the  underwriters  under  a  valued  policy 
of  the  ship,  which  was  destroyed  by  the  Alabama  cruiser,  paid  as 
on  a  total  loss.  The  American  Groyemment  under  a  treaty  with 
the  British  GoyemmeDt  provided  a  fond  out  of  which  the  insured 
received  a  sum  in  respect  of  the  destruction  of  the  ship,  and  the 
question  was  whether  that  sum  was  part  of  the  salvage.    That 

(1)  5  Ck  D.  669.  (3)  1  Ves.  Sen-  98. 

(2)  8  App.  Cas.  279.  (4)  6  Q.  B.  D.  638. 
Vol.  Vin.                                    2  U  2 
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1882       point  was  pnt  very  clearly  by  Bramwell^  L  J.,  in  his  jndgment, 

CAffTBLuuN  and  it  was  held  that  it  was  not,  that  in  the  circumstances  the  sum 

Pj^2^^      received  by  the  shipowner  was  but  a  pure  gift,  and  there  was  no 

right  on  the  part  of  the  insurers  to  recover  any  part  of  it  over 

against  him.    As  I  say  that  case  marks  the  limit. 

An  obvious  distinction  exists  between  the  case  of  marine  insor- 
ance  and  of  insurance  of  buildings  annexed  to  the  soil.  In  the 
case  of  marine  insurance  where  there  is  a  total  constructive  loss, 
the  thing  is  considered  as  abandoned  to  the  underfrriteis,  and 
as  vesting  the  property  directly  in  them.  But  this  doctrine  of 
abandonment  cannot  be  applied  to  the  insurance  of  buildings 
annexed  to  the  soil,  although  the  buildings  annexed  are  destroyed 
there  cannot  be  a  cession  of  the  right  to  the  soil  itself. 

This^  however,  creates  no  new  difficulty,  and  the  principle  of 
subrogation  applies  as  in  the  case  of  a  partial  loss  under  an 
ordinary  fire  insurance  for  loss  of  goods,  and  the  principle  was 
applied  by  the  Court  of  Appeal  in  Darrett  v.  TObMs.  (1)  This 
case  was  mainly  relied  on  by  the  plaintiffs,  and  requires  to  be 
carefully  examined.  The  facts  are  simple,  the  landlord  msured, 
and  had  a  covenant  with  his  lessee  under  which  the  lessee  was 
bound  to  rebuild  or  reinstate  in  the  event  of  damage  by  fire. 
The  lessee  had  his  remedy  over  against  the  Brighton  corporatioD, 
but  that  circumstance  was  immaterial  and  was  so  treated  by  the 
Court  of  Appeal.  After  the  insurers  had  paid  the  landlord  for 
his  loss  the  tenant  repaired,  and  the  question  was  whether  the 
insurers  were  entitled  to  recover  the  amount  they  had  paid.  The 
Court  held  that  they  i^ere.  The  case  when  examined  turns  ont 
to  be  one  of  subrogation.  If  the  lessee  had  not  repaired,  the 
insurers  would  undoubtedly  on  payment  have  on  that  principle 
been  entitled  to  bring  an  action  on  the  lessee's  covenant^  which 
related  to  the  subject-matter  of  the  insurance  and  its  preservation. 
The  only  difference  was  one  rather  of  form  than  of  substance, 
arising  from  the  circumstance  that  the  landlord  had,  by  reason  of 
the  reinstatement  of  the  building,  actually  received  for  the  los 
the  benefit  of  the  covenant  to  repair,  and  consequently  no  right 
of  action  on  the  covenant  remained.  This  difficulty  the  Coort 
surmounted,  the  judges  using  various  expressions  in  formulating 

(1)  5Q.B.D.  560. 
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technically  the  plaintiffs'  right  to  recover^  but  all  resulted  in  1882 
substance  alike  in  the  affirmation  of  the  principle  that  the  insurers  Oamelluk' 
were  subrogated  to  the  position  of  the  insured  in  relation  to  the  phe^^j. 
coyenant  to  repair.  I  will  refer  to  some  passages  in  the  judg- 
mentSy  with  a  view  to  make  good  that  proposition.  Brett,  It.!., 
refers  to  the  judgment  in  the  case  of  Nar^  BrUish  and  Mer- 
cantile Insurance  Co.  y.  London^  Liverpool,  and  Qlobe  Insurance 
Co.  (1),  and  says, "  that  if  the  tenants  had  not  repaired  the  damage, 
and  had  declined  to  do  so,  the  insurance  company  would  haye 
been  bound  to  pay  the  landlord  who  had  insured  with  them,  but 
would  haye  had  a  right  to  bring  in  his  name  an  action  against 
the  tenants,  and  recoyer  from  the  tenants  what  they  had  paid  to 
the  landlord ;  in  other  words,  a  policy  of  fire  insurance  is  a  con- 
tract of  indemnity  similar  to  that  which  is  contained  in  a  policy 
of  marine  insurance.  That  case  seems  to  me  further  to  shew  that 
if  the  landlord  had  sued  the  tenants  before  he  receiyed  payment 
from  the  insurance  company,  he  must  haye  recovered  from  them, 
for  it  would  have  been  no  answer  by  the  tenants  that  the  land- 
lord was  insured.  That  case  seems  to  me  also  to  decide  this,  that 
if  the  landlord  had  recovered  damages  from  the  tenants  equivalent 
to  the  injury  done  to  him  by  the  refusal  of  the  tenants  to  repair, 
he  could  not  afterwards  sue  the  insurance  company.  The  landlord 
was  paid  by  the  insurance  company  at  a  time  when  they  could 
not  resist  his  demand,  as  they  were  bound  by  their  contract  to  pay.** 
Then  referring  to  damage  and  the  liability  of  the  corporation  of 
Brighton,  he  says,  '*  I  think,  howeyer,  that  the  case  stands  in  the 
same  position  as  if  the  tenants  had  executed  the  repairs  with 
their  own  moneys."  Then  he  says,  ''If  the  company  cannot 
recover  the  money  back,  it  follows  that  the  landlord  will  have  the 
whole  extent  of  his  loss  as  to  the  building  made  good  by  the 
tenants,  and  will  also  have  the  whole  amount  of  that  loss  paid  by 
the  insurance  company.  If  that  is  so,  the  whole  doctrine  of 
indemnity  would  be  done  away  with  :  the  landlord  would  be  not 
merely  indemnified,  he  would  be  paid  twice  over."  Then  he  deals 
with  the  technical  difficulties.  '^  A  technical  difficulty  arises  in 
ray  mind  as  to  the  ground  upon  which  the  landlord  can  be  held 
liable  in  this  action,  but  it  is  a  difficulty  which  ought  to  be 

(1)  5  Cb.  D.  669. 
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1882  garmounted."  Then  without  reading  through  the  rest  of  his 
Cabtellaiit  judgment,  he  refers  to  various  grounds  on  which  he  oonsiders  tlie 
Pbiston.  plfti^tiffs  might  be  entitled  to  recover  the  sum  of  money.  He 
says  in  one  part  the  Court  had  '^  a  right  to  imply  a  promise  on 
the  part  of  the  landlord  to  the  insurance  company  at  the  time  of 
payment  by  them,  that  if  the  loss  should  be  afterwards  made 
good  by  the  tenants,  he  would  repay  the  money  which  he  had 
received  from  the  insurance  company."  Then  he  refers  to 
marine  insurances,  and  says,  **  The  doctrine  is  well  established 
that  where  something  is  insured  against  loss,  either  in  a  marine 
or  a  fire  policy,  after  the  insured  has  been  paid  by  the  insurers 
for  the  loss,  the  insurers  are  put  into  the  place  of  the  insured  with 
regard  to  every  right  given  to  him  by  the  law  respecting  the 
subject-matter  insured,  and  with  regard  to  every  contract  which 
touches  the  subject-matter  insured,  and  which  contract  is  affected 
by  the  loss  or  the  safety  of  the  subject-matter  insured  by  reason 
of  the  peril  insured  against.**  I  will  not  proceed  to  read  further, 
but  I  take  it  the  substance  of  these  judgments  is  that  the 
plaintiffs  were  in  the  particular  case  subrogated  to  the  rights  of 
the  landlord  against  the  tenant.  Cotton,  L.J.,  at  the  commence- 
ment of  his  judgment  places  the  insurers  in  the  position  of  a 
surety.  It  would  be  too  long  to  read  through  all  these  judgments, 
but  I  will  read  towards  the  bottom  of  page  561  what  the  learned 
Lord  Justice  says,  **  Under  these  circumstances  no  doubt  there  is 
some  difficulty  in  saying  what  is  the  ground  upon  which  the 
money  is  to  be  obtained  from  the  landlord.  I  do  not  think 
that  technically  the  company  have  a  right  to  recover  back  the 
money  which  they  have  paid,  but  they  have  a  right  to  the  benefit 
of  what  the  insured  has  received.*'  I  will  mark  these  words 
particularly, "  in  respect  of  a  contract  referring  to  the  loss,  by 
which  he  was  entitled  to  receive  compensation  in  damages,  and 
which  they  might  have  called  upon  him  to  enforce  for  tiieir 
benefit ;  when  he  has  received  that  benefit,  they  can  treat  him 
as  being  under  an  obb'gation  to  use  it  as  they  may  direct" 
Presently  he  speaks  again  of  the  contract  relating  to  the  loss. 
Thesiger,  L. J.,  divides  the  case  into  the  question  of  substance  and 
the  question  of  form,  and  his  judgment  is  very  much  to  the  same 
effect,  although  the  expressions  which  he  uses  are  somewhat 
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differeDt.  He  says,  at  page  567,  that  he  is  "  by  no  means  prepared  _  ]^^  _ 
to  say  that  there  may  not  be  soma  contracts  so  entirely  indepen-  CAanLLxiv 
dent  of  the  subject-matter  of  the  insurance  as  to  put  the  insured     pbb8ton. 
in  the  position  of  being  more  than  indemnified  in  the  eyent  of  a 
loss."     Then  when  he  deals  with  the  question  of  form  he  uses,  as 
I  have  already  said,  various  modes  of  expression  in  order  to 
surmount  and  get  over  the  technical  difficulty  which  pressed 
upon  him. 

In  the  present  case  I  am  asked  to  go  far  beyond  the  principle  of 
that  decision.  It  is  admitted  on  the  part  of  the  plaintiffs  that  the 
principle  of  subrogation  cannot  apply  here.  It  was  felt  impossible 
.  to  contend  that  the  insurers  on  payment  of  the  loss  were  entitled  to 
bring,  either  in  their  own  names  or  in  the  names  of  the  vendors, 
the  defendants,  an  action  to  enforce  the  contract  of  sale,  or  even  to 
compel  the  vendors  to  complete.  The  contract  of  sale  was  not  a 
contract,  either  directly  or  indirectly,  for  the  preservation  of  the 
buildings  insured.  The  contract  of  insurance  was  a  collateral 
contract,  wholly  distinct  from  and  unaffected  by  the  contract  of 
sale.  The  attempt  now  made  is  to  convert  the  insurance  against 
loss  by  fire  into  an  insurance  of  the  solvency  of  the  purchaser. 
The  position  of  the  vendors  in  equity  at  the  time  when  the  fire 
occurred  was  this,  they  had  no  right  of  action  against  the  pur- 
chasers at  the  time,  but  on  giving  notice  fixing  the  day,  they 
were  entitled  to  recover  the  purchase-money  after  that  day  had 
passed,  and  the  land  and  buildings  in  the  meantime  constituted 
their  security  under  the  doctrine  of  vendor's  equitable  lien  for  the 
payment  of  the  purchase-money.  Now  the  security  was  impaired 
by  tlie  fire.  It  was  said  that  the  purchase-money  having  been 
ultimately  paid,  the  vendors  in  the  result  suffered  no  loss.  I 
will  try  the  proposition  asserted  by  one  or  two  illustrations 
which  occur  to  me.  Take  the  case  of  a  landlord  insuring,  and 
the  tenant  under  no  obligation  to  repair,  a  case  which  I  had 
before  me  the  other  day,  where,  under  an  informal  agreement 
evidently  drawn  by  the  parties  themselves,  the  large  rent  of  700Z. 
was  reserved,  and  the  tenant  notwithstanding  the  fire  was  bound 
to  pay  the  rent  I  stay  here  to  say  that  a  lease,  as  has  been  often 
held,  is  but  a  sale  pro  tanto.  Now  assume  that  the  building  in 
such  a  case  was  ruinous,  and  would  last  the  length  of  the  term 
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1882  only.  Could  the  insurers  recover  a  prdportionate  part  of  each 
Camellaik  payment  of  the  rent  as  it  was  made,  or  could  they  wait  until  the 
PBEflTox  ®^^  ^^  *^®  term,  and  then  say  in  effect  you  have  been  paid  for 
the  whole  value  of  the  building,  and  therefore  we  can  recorer 
against  you  ?  Or  to  vary  the  case  somewhat  again,  suppose  the 
building  at  the  end  of  the  term  was  only  half  the  value,  could  the 
insurers  then  recover  half  of  the  sum  they  had  paid  ?  I  think 
not ;  I  think  all  these  questions  must  be  answered  in  the  negative, 
but  if  the  plaintiffs  are  right  in  their  contention,  then  the  insurers 
could  recover  in  all  those  cases. 

Now,  by  way  of  further  test,  I  will  put  two  other  cases  which 
have  actually  occurred  and  been  decided,  and  as  I  think  rightly 
decided,  in  the  American  Courts.  The  first  is'the  case  of  King  v. 
State  Mutual  Fire  Insurance  Co.  (1),  decided  in  the  Supreme  Court, 
in  1851.  The  mortgagees  there  sought  to  recover  the  amount  of 
the  insurance  from  the  insurer,  and  they  claimed  to  be  entitled  to 
an  assignment  of  the  proportionate  part  of  the  mortgage  debt,  and 
it  was  held  by  the  Supreme  Court  that  the  insurer  was  not  bound 
to  make  any  such  assignment;  the  judgment  of  the  Chief  Justice 
contains  a  full  and  masterly  exposition  of  the  law  on  the  subject. 
It  is  too  long  for  me  to  quote  at  length,  but  there  may  be  one  or 
two  passages  which  I  may  select.  *'  The  contract  of  insurance," 
he  says,  at  p.  4,  '*  with  the  mortgagees  is  not  an  insurance  of  the 
debt  or  of  the  payment  of  the  debt ;  that  would  be  an  insurance 
of  the  solvency  of  the  debtor ;  of  course,  as  a  Contract  of  indem- 
nity, it  is  not  broken  by  the  non-payment  of  the  debt,  or  sayed 
by  its  payment.  It  is  not,  strictly  speaking,  an  insurance  of  the 
property  in  the  sense  of  the  liability  for  the  loss  of  the  property 
by  fire  to  any  one  who  may  be  the  owner.  It  is  rather  a  personal 
contract  with  the  persons  having  a  proprietary  interest  in  it  that  the 
property  shall  sustain  no  loss  by  fire  within  the  time  expressed  in 
the  policy."  At  page  5,  he  says,  "  There  is  no  privity  of  contract 
or  of  estate,  in  fact  or  in  law,  between  the  insurer  and  the 
mortgagor;  but  each  has  a  separate  and  independent  contract 
with  the  mortgagee.  On  what  ground,  then,  can  the  money  thus 
paid  by  the  insurer  to  the  mortgagee  be  claimed  by  the  mortgagor  ? 
But  if  he  cannot,  it  seems,  a  fortiori,  that  the  insurer  cannot 

(1)  7  Gush.  Mass.  1. 
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claim  to  charge  his  loss  upon  the  mortgagor,  which  he  would  i8S2 
do  if  he  were  entitled  to  an  assignment  of  the  mortgage  debt,  "oArnxZAnT 
either  in  fall  or  pro  tanto."  At  the  bottom  of  the  page  he  puts  p^JfL. 
it  thus:  ''  S0|  if  an  owner  insure  his  house,  which  is  burnt  within 
the  time  limited,  if  he  has  sold  his  bouse  in  the  meantime,  he 
has  no  legal  claim  to  recover."  He  evidently  means  there  that 
the  house  at  the  time  when  the  loss  has  occurred  has  been  not 
merely  sold,  but  conveyed.  At  page  8,  he  says,  "  But  it  is  said, 
and  in  this  certainly  lies  the  strength  of  the  argument,  that  it 
would  be  inequitable  for  the  mortgagee  first  to  recover  a  total 
loss  from  the  underwriters,  and  afterwards  to  recover  the  full 
amount  of  his  debt  from  the  mortgagor,  to  his  own  use.  It  would 
be,  as  it  is  said,  to  receive  a  double  satisfaction.  This  is 
plausible,  and  requires  consideration.  Let  us  examine  it.  Is  it  a 
double  satisfaction  for  the  same  thing,  the  same  debt  or  duty  ? 
The  case  supposed  is  this,  a  man  makes  a  loan  of  money,  and 
takes  a  bond  and  mortgage  for  security.  Say  the  loan  is  for  ten 
years."  That  is  an  illustration  that  has  occurred  to  me,  and  I 
think  it  is  an  excellent  one.  *'  He  gets  insurance  on  his  own 
interest  as  mortgagee.  At  the  expiration  of  seven  years  the 
buildings  are  burnt  down' ;  he  claims  and  recovers  on  loss  to  the 
amount  insured,  being  equal  to  the  greater  part  of  his  debt.  He 
afterwards  receives  the  amount  of  his  debt  from  the  mortgagor 
and  discharges  his  mortgage.  Has  he  received  a  double  satisfac- 
tion for  one  and  the  same  debt  ?  He  surely  may  recover  of  the 
mortgagor,  because  he  is  his  debtor,  and  on  good  consideration 
has  contracted  to  pay.  The  money  received  from  the  under- 
writers was  not  a  payment  of  his  debt,  there  was  no  privity 
between  the  mortgagor  and  the  underwriters;  he  had  not  con- 
tracted with  them  to  pay  it  for  him  on  any  contingency ;  he  had 
paid  them  nothing  for  so  doing.  They  did  not  pay  because  the 
mortgagor  owed  it ;  but  because  they  had  bound  themselves  in 
the  event  which  has  happened  to  pay  a  certain  sum  to  the 
mortgagee.  But  the  mortgagee  when  he  claims  of  the  under- 
writers, does  not  claim  the  same  debt.  He  claims  a  sum  of  money 
due  to  him  upon  a  distinct  and  independent  contract,  upon  a 
consideration,  paid  by  himself  that  upon  a  certain  event,  to  wit, 
the  burning  of  a  particular  house,  they  will  pay  him  a  sum  of 
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1882  money  expressed."  Then  at  the  bottom  of  page  9,  he  say^ 
OA0TXIXAIN  **  What,  then,  is  there  inequitable  on  the  part  of  the  mortgagee 
P^^jf^  towards  either  party  in  holding  both  snms  ?  They  are  both  due 
npon  valid  contracts  with  him  made  upon  adequate  considerations 
paid  by  himself.  There  is  nothing  inequitable  to  the  debtor,  for 
he  pays  no  more  than  he  originally  received  in  money  loaned,, 
nor  to  the  underwriter,  for  he  has  only  paid  upon  a  risk  volun- 
tarily taken,  for  which  he  was  paid  by  the  mortgagee  a  full  and 
satisfactory  equivalent''  Then  he  mentions  that  the  Court  ia 
aware  that  there  were  respectable  authorities  opposed  to  the  view 
of  the  law  that  was  taken,  and  he  mentions  particularly  the  case 
of  Tyler  v.  JEtna  Imurance  Co.  (1),  and  says  that  the  judgment 
bemg  that  of  the  whole  Court,  and  looking  at  the  analogies  and 
illustrations  on  which  the  reasoning  of  the  learned  Chancellor  wa» 
founded, ''  it  may  be  a  question  whether  he  has  not  relied  too 
much  on  the  cases  of  marine  insurance  in  which  the  doctrine  of 
constructive  total  loss,  abandonment,  and  salvage  are  fully 
acknowledged,  but  which  have  slight  application  to  insurances 
against  loss  by  fire."  Then,  at  the  top  of  page  14,  he  says,  ''On 
a  view  of  the  whole  question,  the  Court  are  of  opinion  that  a 
mortgagee  who  gets  insurance  for  himself  when  the  insurance  ia 
general  upon  the  property  without  limiting  it  in  terms  to  hia 
interest  as  mortgagee,  but  when,  in  point  of  fact,  his  only  in- 
surable interest  is  that  of  a  mortgagee,  in  case  of  a  loss  by  fire, 
before  the  payment  of  the  debt  and  discharge  of  the  mortgage^  baa 
a  right  to  recover  the  amount  of  the  loss  for  his  own  use." 

Now  the  position  of  the  unpaid  vendor  in  equity  is  analogous^ 
although  I  will  not  say  it  is  precisely  the  same,  as  the  position  of 
a  mortgagee.  The  other  American  case  is  that  of  Suffolk  Fire 
Insurance  Co.  v.  Boyden.  (2)  In  that  case  a  biU  in  equity  was 
filed,  and  it  was  held  that  if  the  interest  of  a  mortgagee  in  pos^ 
session  has  been  insured  eo  nomine  at  his  own  expense,  the 
insurers,  in  case  of  a  loss  by  fire  before  the  mortgage  debt  is  paid, 
cannot,  upon  an  offer  to  pay  the  loss  and  the  amount  due  on  the 
mortgage  above  the  loss,  maintain  a  bill  in  equity  to  have  the 
mortgage  assigned  to  them,  and  to  be  subrogated  to  the  rights 
and  remedies  of  the  insured  under  the  mortgage.  It  was  said  in 
(V)  16  Wend.  N.  T.  386.  (2)  9  AU.  Mass.  12a. 
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argament  that  in  the  case  of  King  y.  Stale  Mutwd  Fire  Insurance       i882 

Co.  (1)   it  was  not  necessary  to  decide  the  point  to  which  the  oastellais" 

greater  part  of  the  judgment  was  deYoted>  and  the  case  of  Suffolk    p^  J^^^^ 

Fire  Insurance  Co.  v.  Boyden  (2)  was  bronght  raising  the  point 

really  for  judgment^  bat  the  Court  held  that  the  principles  which 

were  laid  down  in  the  case  of  King  v.  State  Mutual  Fire  Insurance 

Co.  (I)  were  correctly  laid  down,  and  in  substance  adopted  them. 

I  think  it  unnecessary  to  read  any  portion  of  the  judgment  in  that 

case,  because  in  substance  it  proceeds  upon  identically  the  same 

principles  as  those  of  the  former  cases  which  I  have  already 

mentioned. 

Now^  I  will  put  a  case  also  by  way  of  testing  the  principle 
which  the  plaintiff  asserts.  Supposing  the  mortgagor  or  the 
tenant  is  under  no  obligation  to  repair,  and  they  repair  yolun- 
tarily,  according  to  the  decision  of  Bumand  y.  Bodocanaehi  (3) 
that  would  be  a  gift  on  behalf  of  the  mortgagor  or  the  tenant 
to  the  landlord,  and  there  would  be  no  subrogation. 

Well,  the  conclusion  I  arrive  at  is,  that  t  should  not  be  justified, 
either  on  principle  or  authority,  in  carrying  the  doctrine  of 
subrogation  beyond  the  limits  which  I  have  mentioned,  and  the 
short  ground  of  my  decision  is,  that  the  only  principle  applicable 
is  that  of  subrogation  as  understood  in  the  full  sense  of  that  term, 
and  that  where  the  right  claimed  is  under  a  contract  between  the 
insured  and  third  parties,  it  must  be  confined  to  the  case  of  a 
contract  relating  to  the  subject-matter  of  the  insurance  which 
entitled  the  insurers  to  have  the  damages  made  good,  and 
although  this  point  is  not  necessary  for  my  judgment,  I  think 
the  contract  should  be  one  which  subsists  at  the  time  when  the 
daim  under  the  policy  of  insurance  has  been  matured. 

There  were  certain  minor  points  raised  in  the  case  by  the 
pleadings  of  the  defendants,  but  they  were  all  very  properly 
abandoned  at  the  bar,  and  the  case  was  argued  on  the  substantial 
question  which  I  have  decided. 

It  was  argued  also  that  in  this  case  the  plaintiffs  were  seeking 
to  recover  for  the  benefit  of  the  purchasers  on  an  indemnity,  but 
that,  in  any  view  of  the  case,  would  be  wholly  immaterial,  because 

(1)  7  Gush.  Mt88. 1.  (2)  9  All  Mass.  123. 

(3)  6  Q.  B.  D.  633. 


V. 

PBE8T0K. 
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1882       the  plaintiffs  were  suing  on  their  own  rights,  if  any  rights  they 
Caotkllain  ^d*    ^^  the  same  way  it  was  said  the  defendants,  being  trustees, 
were  bound  to  defend  the  action,  but  trustees  who  are  defendants 
in  defending  an  action  defend  it  just  in  the  same  way  as  any 
other  ordinary  defendants. 

The  result,  therefore,  is,  that  I  think  the  claim  fails,  and  there 
must  be  judgment  for  the  defendants. 

Solicitors  for  plaintiffs :   Lciees,  Bird,  Newton,  &  Bidluirdson, 
Liverpool. 
Solicitors  for  defendants :  Anthony  dt  Imlaeh,  Liverpool. 

G.  M. 


April  4.  HEKCE,  ApPELLiorr ;  MILLER  axtd  Othebs,  Respokdekts. 

Justices^  Jurisdiction  of^  when  ousted — Reasonable  claim  of  Bight — Fithing^ 
Public  Bight  of— -Tidal  navigable  Biver — Tide^  what  constitutes — Dammiug 
hack  of  Water  hy  exceptionally  High  Tides. 

An  information  was  laid  against  the  appellant  for  unlawfully  fishing  in  a  iiTer 
wherein  the  respondents  had  a  private  right  of  fishery.  It  was  proved  that  the 
river  was  navigable,  and  that  at  the  place  where  the  appellant  fished  the  water 
was  not  salt,  and  that  in  ordinary  tides  it  was  unaffected  by  any  tidal  infiaeoce, 
but  that  upon  the  occasion  of  very  high  tides  the  rising  of  the  salt  water  in  the 
lower  part  of  the  river  dammed  back  the  fresh  water  and  caused  it  upon  those 
occasions  to  rise  and  fall  with  the  flow  and  ebb  of  the  tide.  The  appellant  con- 
tended that,  the  river  being  navigable  and  tidal  at  the  place  in  question,  there  was 
a  presumption  that  the  public  had  a  right  to  fish  there,  and  that  the  jurisdiction 
of  the  justices  was  therefore  ousted  by  a  reasonable  claim  of  right : — 

Beld,  that  the  river  at  the  place  in  question  could  not  be  considered  as  tidal 
vrithin  the  meaning  of  the  rule  of  law  which  gives  the  public  a  right  to  fish  in 
navigable  tidal  rivers,  and  therefore  there  was  no  claim  of  title  set  up  sufficient 
to  oust  the  justices'  jurisdiction. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43,  the  facts  of 
which  were  in  substance  as  follows. 

An  information  had  been  laid  on  behalf  of  the  respondents,  in 
which  it  was  alleged  that  the  appellant,  on  the  7th  day  of  October, 
1881,  at  Cadorey,  in  the  county  of  Monmouth,  did  attempt  to 
take  fish  in  the  river  Wye,  wherein  the  respondents  had  a  private 
right  of  fishery  (11  &  12  Vict  c.  43). 

The  case  came  on  for  hearing  upon  the  19th  day  of  November, 
1881,  when  the  appellant  appeared  and  admitted  the  act  of  fishing 
as  alleged  in  the  information,  but  alleged  that  the  Wye  was  an 
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ancient  navigable  riyeri  and  also  tidal  at  the  spot  in  qaeetion, 
which  facts,  he  alleged,  raised  a  presumption  that  the  public  had      bbeob 
a  right  to  fish  there,  that  he  as  one  of  the  pnblic  claimed  such         ^ 
right,  and  that  this  claim  ousted  the  jurisdiction  of  the  justices  to 
hear  the  case. 

On  the  part  of  the  respondents  it  waa  oontended,  first,  that  the 
river  Wye,  although  an  ancient  navigable  river,  was  not  at  the 
spot  in  question  tidal,  and  therefore  the  presumption  referred  to 
by  the  appellant  did  not  arise ;  and  secondly,  that,  even  if  it  was 
tidal,  in  the  £ace  of  the  evidence  they  were  ready  to  produce  in 
support  of  their  claim  to  a  private  fishery,  the  claim  of  the 
appellant  was  unreasonable,  and  not  such  a  one  as  ought  to  oust 
the  jurisdiction  of  the  justices  The  justices  decided  to  hear  the 
evidence  on  both  points,  and  found  as  follows.  With  regard  to 
the  question  whether  the  river  was  tidal  or  not  at  this  spot,  it  was 
proved  that  the  water  was  not  salt  there,  and  that  in  ordinary 
tides  it  was  unafiiscted  by  any  tidal  influence,  but  that  upon  the 
occasion  of  very  high  tides  the  rising  of  the  salt  water  in  the 
lower  parts  of  the  river  dammed  back  the  fresh  water  and  caused 
it  upon  those  occasions  to  rise  and  fall  with  the  flow  and  ebb  of 
the  Severn  tide  at  the  place  in  question,  which  rise  and  fall,  and 
not  the  saltness  of  the  water,  constituted,  the  appellant  con- 
tended, a  tidal  river.  With  regard  to  the  title  to  a  private 
fishery,  it  was  shown  that  the  respondents  held  it  under  a  lease 
under  seal  granted  by  the  Duke  of  Beaufort.  It  was  also  proved 
by  evidence,  partly  documentary  and  partly  oral,  that  the  duke 
had  received  rent  for  the  fishery  from  the  year  1777  continuously 
down  to  the  commencement  of  the  respondents*  tenkncy.  There 
were  also  produced  a  grant  from  the  Grown  in  the  reign  of 
Edward  YI.,  by  which  the  manor  of  Trelleck  with  the  fisheries 
attached,  which  included  the  fishery  in  question,  was  granted  to 
William  Herbert ;  proceedings  on  a  quo  warranto  in  the  reign  of 
Queen  Elizabeth,  by  which  the  title  of  the  then  Earl  of  Pembroke 
under  the  grant  aforesaid  was  inquired  into  and  confirmed;  a 
lease  of  the  fishery  granted  in  1804  by  the  Duke  of  Beaufort  to 
Edward  Lucas ;  and  two  certificates  granted  by  the  Fishery  Com- 
missioners in  1868,  by  which  the  right  of  the  Duke  of  Beaufort 
to  maintain  various  fixed  engines  in  the  fishery  was  established. 
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1882  Eyidence  was  giyen  by  a  witness  eighty-oile  years  of  age  that  he 
Bbkoi  had  fished  the  waters  nearly  all  his  life  without  making  any  pay- 
MiuuKB.     ment  to  any  one. 

The  justices  conyicted  the  appellant,  and  fined  him  fiye  shillings 
with  costs. 

The  question  for  the  Court  was,  whether  the  claim  of  right  set 
up  by  the  appellant  was  sufficient  to  oust  the  jurisdiction  of  the 
justices, 

CrippSf  for  the  appellant.  It  is  admitted  that  the  riyer  at  the 
spot  in  question  is  nayigable.  The  question  whether  the  part  of 
the  riyer  in  which  the  right  of  fishery  is  claimed  is  tidal  or  not 
does  not  depend  on  the  saltness  of  the  water :  Bex  y.  Smith.  (1) 
It  is  contended  that  the  right  of  the  public  to  fish  extends  to 
eyery  place  within  the  influence  of  the  tide,  whether  at  ordinary 
or  extraordinary  tides :  Home  y.  MeKenxie.  (2)  £ut  the  question 
is  not  whether  there  actually  is  such  a  right.  In  order  to  oast 
the  jurisdiction  of  the  justices,  it  is  sufficient  that  there  should  be 
a  reasonable  claim  of  such  a  right :  Hargreaves  y.  Diddams  (3) ; 
Hudson  y.  Macrae^  (4)  No  case  has  decided  that  a  riyer  is  only 
tidal  for  this  purpose  up  to  the  limit  of  ordinary  tides.  It  was 
not  for  the  magistrates  to  take  upon  themselyes  to  decide  a 
question  such  as  this.  The  eyidence  giyen  as  to  the  existence  of 
a  priyate  fishery  cannot  afiect  the  question.  If  a  prima  facie 
reasonable  claim  is  shown  on  the  part  of  the  public,  the  magis- 
trates cannot  go  into  the  question  of  any  conflicting  right.  Sach 
an  inquiry  might  inyolye  difficult  points  of  title,  for  instance  the 
construction  of  ancient  charters,  which  are  precisely  the  matters 
which  the  magistrates  are  not  qualified  to  determine.  [He  also 
cited  Beg.  y.  Stimpeon  (5),  and  Beg.  y.  Burrow.  (6)] 

Beid,  for  the  respondents.  Assuming  that  this  was  a  tidal 
navigable  riyer,  the  Crown  might  haye  granted  an  exclusive 
private  right  of  fishery,  and  it  is  contended  that  the  evidence  of 
the  private  right  was  so  oyerwhelming  that  no  claim  on  the  part 
of  the  public  could  be  reasonable.  The  tact,  that  the  only  evidence 

(1)  2  Doug.  441.  (4)  4  B.  &  a  585. 

(2)  6  CI.  ft  F.  628.  (5)  4  B.  &  S.  SOL 

(3)  Law  Rep.  10  Q.  B.  582.  (6)  34  J.  P.  53.. 
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of  user  on  the  part  of  the  public  was  that  one  solitary  individual 
had  fished  without  paying,  shews  the  claim  to  be  unreasonable.       Besoe 
Secondly,  the  evidence  shews  that  the  river  was  not  tidal  at  the     millkb. 
spot  in  question  within  the  legal  doctrine  on  this  subject.    The 
authorities  show  that  the  origin  of  the  public  right  of  fishing  was 
the  right  of  the  Crown  to  the  soil  of  arms  of  the  sea  and  tidal 
rivers,  and  the  public  right  was  originally  co-extensive  with  such 
right  of  the  Crown.    The  right  of  the  Crown  clearly  would  not 
apply  to  a  part  of  the  river  affected  by  the  tide  only  under 
extraordinary  and  exceptional  circumstances,  as  described  in  the 
present  case:    Hale,  de  Jure  Maris;   Hargrave's  Law  Tracts, 
e.  5  and  6.     [He  also  cited  Jerwood  on  the  Sea  Shore,  60 ;  the 
case  of  the  Bann  (1) ;  MaJeolmson  v.  O'Dea.  (2)] 
Cripps,  in  reply. 

Grove,  J.  I  am  of  opinion  that  there  was  not  in  the  present 
case  any  such  reasonable  claim  of  right  as  to  oust  the  jurisdiction 
of  the  magistrates.  The  appellant  claimed  to  fish  as  one  of  the 
public,  and  could  only  so  claim  on  the  ground  that  the  water  in 
which  he  was  fishing  was  a  tidal  navigable  river.  The  only 
evidence  of  any  exercise  of  the  right  claimed  on  the  part  of  the 
public  was  given  by  a  witness  eighty-one  years  of  age,  who  had 
fished  without  making  any  payment  to  any  one.  There  is  no 
evidence  under  what  circumstances  he  fished,  and  the  evidence  of 
the  exercise  of  this  right  is  so  slight  as  to  come  to  nothing.  The 
evidence  as  to  the  character  of  the  river  Wye  at  the  spot  in 
question  was  that  the  water  was  not  salt  there,  and  that  in 
ordinary  tides  it  was  unaffected  by  any  tidal  influence,  but  that 
upon  the  occasion  of  very  high  tides  the  rising  of  the  salt  water 
in  the  lower  parts  of  the  river  dammed  back  the  fresh  water,  and 
caused  it  upon  those  occasions  to  rise  and  fall  with  the  flow  and 
ebb  of  the  tide.  The  question  what  constitutes  a  tidal  navigable 
river  has  been  discussed  in  various  cases,  and  in  my  judgment  a 
river  is  not  rendered  tidal,  for  this  purpose,  at  the  place  in  question 
by  the  fact  that  it  may  be  affected  by  the  tide  as  described  in 
this  case  on  the  occasion  of  unusually  high  tides,  when  the  action 
of  the  tide  is  reinforced  by  a  strong  wind,  or  some  such  excep- 
(1)  Davia,  55.  (2)  10  H.  L.  593. 


Miller. 
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1882  tional  circumstance  causes  the  tide  to  rise  unusually  high.  In 
^EBOB  order  that  the  river  may  be  tidal  at  the  spot  in  question  it  may 
not  be  necessary  that  the  crater  should  be  salt,  but  it  seems  to  me 
that  the  spot  must  be  one  where  the  tide  in  the  ordinary  and  regular 
course  of  things  flows  and  reflows.  There  is  no  case  which  shews 
that,  because  at  exceptionally  high  tides  some  portion  of  the 
river  is  dammed  up  and  prevented  from  flowing  down  and  so  rises 
and  falls  with  the  tide,  that  portion  of  the  river  can  be  called 
tidal.  It  is  unnecessary  to  go  through  all  the  authorities  on  the 
subject.  In  Hale,  de  Jure  Maris ;  Hargrave's  Law  Tracts  1%  the 
public  right  of  fishing  in  rivers  is  treated  of  in  connection  with 
the  king's  interest  in  arms  of  the  sea.  There  seems  strong 
ground,  from  the  whole  of  the  passage,  for  thinking  that  the  pub- 
lic right  of  fishing  was  considered  by  the  author  as  coextensive 
with  the  right  of  the  Crown  over  the  river  for  public  purposes. 
Lord  Hale,  C.  J.,  there  says :  *'  Herein  there  will  be  these  things 
examinable ;  1st.  What  shall  be  said  the  shore  or  littus  maris ; 
2nd.  What  shall  be  said  an  arm  or  creek  of  the  sea  ...  .  For 
the  first  of  these,  it  is  certain  that  that  which  the  sea  overflows 
either  at  high  spring  tides  or  at  extraordinary  tides  comes  not  as 
to  this  purpose  under  the  denomination  littus  maris,  and  conse- 
quently the  king's  title  is  not  of  that  large  extent,  but  to  land 
that  is  usually  overflowed  at  ordinary  tides  •  •  •  •  For  the  second, 
that  is  called  an  arm  of  the  sea  where  the  sea  flows  and  reflows ;  so 
that  the  river  of  Thames  above  Kingston,  and  the  river  of  Severn 
above  Tewkesbury,  though  they  are  public  rivers  are  not  arms  of 
the  sea.  But  it  seems  that  although  the  water  be  fresh  at  high 
water  yet  the  denomination  of  an  arm  of  the  sea  continues  if  it 
flow  and  reflow  as  in  Thames  above  the  bridge." 

In  the  present  case  there  is  no  regular  flow  and  reflow  of  the 
tide  at  the  spot  in  question,  but  only  an  occasional  damming 
back  of  the  water.  The  law  on  the  subject  of  the  right  of  the 
public  to  fish  in  rivers  is  laid  down  in  the  case  of  Mu89eU 
V.  Burch  (1),  by  Cleasby,  B.  He  says,  **  The  case  in  the  Irish 
reports.  Murphy  v.  Byan  (2),  is  decisive  on  the  point  before  us. 
It  expressly  decides  that  the  public  cannot  acquire  by  immemorial 

(1)  35  L.  T.  (N.S.)  486.  (2)  Ir.  Rep.  2  0.  L.  143. 
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usage  any  right  of  fishing  in  a  riyer  in  which  though  it  be  navig-       1882 
able  the  tide  does  not  ebb  and  flow."  Bmok 

For  this  purpose,  as  I  have  akeady  said,  it  seems  to  me  that  ^l^si^ 
**  tidal  navigable  river  "  means  that  part  of  the  river  which  under 
ordinary  circumstances  is  tidal  and  navigable  as  such,  and  it  is 
not  enough  to  shew  that  sometimes  under  unusual  circumstances 
the  river  at  the  place  in  question  is  affected  by  the  tide.  For  the 
purposes  of  the  right  claimed,  the  place  must  be  one  which  may 
be  fairly  said  to  be  within  the  influence  of  the  ebb  and  flow  of 
the  tides  in  the  ordinary  course  of  things.  It  does  not  seem  to 
me  reasonable  that,  in  every  part  of  a  river  which  may  be  affected 
by  exceptionally  high  tides,  and  in  which  the  water  may  be 
occasionally  to  some  extent  backed  up  in  consequence,  there 
should  be  a  public  right  of  fishing.  For  these  reasons  I  do  not 
think  that  in  the  present  case  any  reasonable  claim  to  a  public 
right  of  fishing  was  made  out.  That  being  so,  Hargreaves  v. 
Diddams  (1),  and  Hudson  v.  Maerae  (2),  are  authorities  to  shew 
that  the  jurisdiction  of  the  justices  was  not  ousted.  It  may  be 
observed  that  the  evidence  of  a  private  right  of  fishing  was  very 
strong,  though,  if  the  appellant  had  made  out  a  good  prima  facie 
title  to  fish  as  one  of  the  public,  it  might  not  perhaps  be  com- 
petent to  us  to  consider  that.  It  does,  however,  seem  material  as 
negativing  any  exercise  by  the  public  of  the  supposed  right  set 
up  by  the  appellant.  For  these  reasons  I  am  of  opinion  that  the 
conviction  was  right. 

Stephen,  J.  I  am  of  the  same  opinion.  The  whole  question 
comes  ultimately  into  a  very  narrow  compass.  The  only  claim  set 
up  is  one  of  a  right  on  the  part  of  the  public  to  fish  in  a  navig- 
able tidal  river. ,  The  fact  that  the  flow  of  water  is  affected  as 
described  under  peculiar  and  exceptional  circumstances  is  not  in 
my  opioion  snfBoient  to  make  this  a  tidal  river  within  the  mean- 
ing of  the  authorities  on  this  subject.  The  case  of  Eome  v. 
MeKenzie  (3),  has  been  relied  on  by  the  appellant,  but  the 
question  there  was  quite  different  from  that  in  the  present  case. 
The  question  there  was  not  what  constitutes  a  tide,  but  what  for 

(1)  Law  Rep.  10  Q.  B.  582.  (2)  4  B.  &  S.  686. 

(3)  6  CI.  &  F.  628. 
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Bbecb      and  what  sea.    The  case  of  Beg.  v.  Burrow  (1),  which  has  been 

HIU.EB.      citedy  was  also  quite  different  from  the  present,  inasmuch  as  it 

related  to  a  lake,  and  the  claim  was  made  by  the  occupier  of  a 

certain  cottage  who  claimed  in  respect  of  such  occupation,  and  not 

as  one  of  the  public.     I  think  the  conviction  shoold  be  aflSrmed. 

Convidian  affirmed. 

Solicitors  for  appellant :  Saunders,  HawJcsford,  &  Bennett. 

Solicitors  for  respondents:  Boberts  &  Barlow,  for  James  db 

Bodenham. 

E.  L. 


Apra  4.      THE   SHEFFIELD   WATERWORKS  CO.,   Appbllahts;   CARTER,   Rk- 

8P0NDKKT. 

BROOKS,  Appbllant:  THE  SHEFFIELD  WATERWORKS  CO.,  Rbspok- 

DBKTS. 

THE  SHEFFIELD  WATERWORKS  CO.,  Appkllantb;  BBOOKS,  Respok- 

DEXT. 

Waterworks  Company — Suppty'o/  Water  Jy  Measurement — Meter^  Obligation  to 
provide--Cutt%ng  off  Supply— Waterworks  Clauses  Act,  1863  (26  <fe  27 
Vict.  c.  93),  ss.  14, 16—  Watervwks  Clauses  Act,  1847  (10  Vict.  c.  17),  m.  43, 
74 — Failure  to  pay  or  tender  Hate  in  Advance. 

The  special  Act  of  a  water  company  provided  for  the  supply  of  water  to  the 
inhabitants  of  the  district  for  "  family  use "  at  certain  rates  calculated  on  the 
rental  of  the  house  supplied.  Tlie  Act  contained  further  provisions  for  the  supply 
of  water  for  schools,  manufactories,  &c.,  Ac,  and  for  other  purposes  than  family 
consumption,  and  for  baths,  &c.,  and  for  the  purposes  of  any  trade  or  business 
whatsoever  at  certain  rates  per  thousand  gallons.  The  supply  of  water  under 
these  latter  provisions  having  been  held  obligatory  upon  the  company  unless 
prevented  by  causes  beyond  their  control : — 

Held,  that,  there  being  no  provision  in  the  special  Act  throwing  upon  the 
consumer  the  obligation  of  providing  a  meter  to  measure  the  water  supplied  for 
the  purposes  of  a  bath,  no  such  obligation  could  be  implied  from  the  14th  section 
of  the  Waterworks  Clauses  Act,  1863,  incorporated  with  the  special  Act»  which 
section  provides  that  where  the  undertakers  are  authorized  by  the  special  Act  to 
supply  water  by  measure  they  may  let  for  hire  to  any  consumer  of  water  so 
supplied  any  meter  or  instrument  for  measuring  the  quantity  of  water  supplied. 

The  occupier  of  a  house  within  the  district  of  the  ab3ve-mentioned  company 
had  a  bath  connected  by  means  of  a  pipe  with  the  house  cistern,  to  which  water 


(1)  34  J.  P.  53. 
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was  oonyeyed  from  the  oompany*g  mains  for  Tamily  use."     The  company 

required  him  to  put  up  a  meter  for  the  purpose  of  measuring  the  water  used  for  "  

the  hathy  but  he  refused  to  do  so.    He  had  paid  to  the  company  iu  advance  the  i^atsbwobks 

OOUPAKT 
V. 

of  the  water  supply  to  the  hath  during  such  period.   The  company  in  consequence         


proper  amount  in  respect  of  the  water  supply  for  **  family  use"  for  the  quarter 
ending  the  29th  of  September,  but  had  not  paid  or  tendered  any  sum  in  respect 


of  his  refusal  to  put  up  a  meter  or  disconnect  the  bath  cut  off  the  communica- 
tion pipe  from  their  main  to  his  house  upon  the  20th  of  September. 

On  the  29th  of  September,  having  cut  off  the  pipe  connecting  the  cistern  with 
the  bath,  but  not  the  waste  or  outlet  pipe  from  the  bath,  he  gave  notice  to  the 
company  of  what  he  had  done  and  paid  to  the  company  in  advance  the  proper 
amount  for  the  supply  of  water  for  "  family  use "  during  the  ensuing  quarter, 
but  .did  not  restore  the  communication  pipe  between  the  company's  mains  and 
his  cistern.  The  company  refused  to  restore  the  supply  on  the  ground  that  he 
had  not  out  off  the  waste  pipe  from  the  bath,  which  he  refused  to  do.  The  supply 
of  water  was  not  renewed  till  the  4th  of  November,  when  the  company  restored 
the  communication  pipe  under  protest : — 

Bdd,  that  the  company  were  not  entitled  to  insist  on  the  consumer's  providing 
a  meter,  but  that  they  wera  not  liable  to  a  penalty  under  the  Waterworks 
Glauses  Act,  1847,  s.  43,  for  not  supplying  water  during  the  period  between  the 
20th  and  the  29th  of  September,  inasmuch  as  no  payment  or  tender  in  respect  of 
the  water  supply  to  the  bath  for  such  period  had  been  made. 

But  hM  that  the  company  were  liable  to  a  penalty  in  respect  of  the  period 
subsequent  to  the  29th  of  September :  that  they  had  no  right  to  refuse  the 
supply  of  water  after  that  date,  and  that  they  were  not  Justified  in  cutting  off 
the  supply,  and  were,  therefore,  not  entitled  to  require  the  consumer  to  renew 
the  communication. 

Gases  stated  by  the  stipendiary  magistrate  for  the  borough  of 
ShefiBeld,  the  facts  of  which  were  in  sabstance  as  follows : 


Save 
Brooks. 


GARTER'S  CASE. 

A  complaint  had  been  made  by  the  respondent  against  the 
appellants,  the  Sheffield  Waterworks  Company,  under  s.  43  of 
the  Waterworks  Clauses  Act,  1847, 10  Vict  c,  17  (the  Water- 
works  Clauses  Acts  being  incorporated  with  the  appellants' 
special  Act),  for  neglecting  to  furnish  the  respondent  with  a  supply 
of  water  for  domestic  purposes  at  a  certain  house  in  the  borough 
for  a  period  of  thirty-four  days,  from  the  26th  of  August,  1881,  to 
the  29th  of  September,  1881.  As  a  matter  of  fact  the  company 
did  neglect  to  supply  the  respondent  with  water  as  alleged  in 
consequence  of  a  dispute  which  arose  under  the  following  circum- 
stances. In  the  supply  of  water  to  the  house  was  inrolyed  a  supply 
of  water  for  a  bath  within  the  81st  section  of  the  Sheffield  Water* 
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works  Act|  1853,  and  the  dispute  was  caused  by  the  directions  in 
the  said  section  as  to  furnishing  such  supply  at  and  after  certain 
rates  according  to  the  thousands  of  gallons  supplied. 

The  respondent  had  been  using  a  method  by  which  he  considered 
that  he  was  ascertaining  by  actual  measurement  the  quantity  of 
water  which  was  being  supplied  to  his  bath.  He  informed  the 
company  of  what  he  was  doing,  and  arrived  at  the  conclusion  that 
ducing  the  preceding  twelve  months  the  consumption  of  water  in 
his  bath  had  not  been  quite  2000  gallons.  He  considered  that  oa 
the  average  the  bath  had  been  used  as  frequently  during  that 
period  as  in  any  previous  year,  but  not  more  frequently ;  but  he 
was  willing  to  give  the  company  the  benefit  of  an  extra  thousand 
gallons  i)er  annum  to  cover  any  possible  difference  in  quantity, 
and  so  put  the  twelve  months*  consumption  at  3000  gallons 
.  instead  of  2000.  Under  this  view  a  sum  of  lis.  Sd.  was  the 
proper  amount  due  in  respect  of  the  supply  of  water  to  his  bath 
up  to  the  24th  of  June,  1881,  which  sum  he  accordingly  tendered 
to  the  company.  He  further  tendered  on  the  27th  of  September 
the  sum  of  sixpence  for  water  used  in  his  bath  between  the  24th 
of  June  and  the  26th  of  August. 

The  method  the  respondent  adopted  was  as  follows.  He  had 
a  waterline  painted  round  the  sides  of  the  bath  at  such  a  height 
as  gave  a  measure  of  a  shade  under  thirty-one  gallons  of  water 
in  the  bath  when  filled  to  the  bottom  of  the  line,  and  a  shade 
under  thirty-two  gallons  when  filled  to  the  top  of  it.  He  further 
had  a  calendar  for  the  current  year  hung  up  in  the  bath-room, 
and  gave  orders  that  when  the  bath  was  used  it  should  never  be 
filled  higher  than  the  waterline,  and^that  the  calendar  should  be 
marked  at  the  day  so  as  to  shew  that  the  bath  bad  been  used 
on  it  By  the  marks  on  the  calendar  he  arrived  at  his  conclusion 
as  to  the  number  of  times  the  bath  was  used,  and  then  by  allowing 
thirty-two  gallons  for  each  time  he  further  came  to  his  conclusion 
as  to  the  quantity  of  water  actually  used. 

The  company,  as  a  fact,  claimed  6/.  15f.  5i.  for  the  water 
supplied  to  the  bath  up  to  the  24th  of  June,  1881,  but  this 
amount  was  merely  a  calculation  made  on  a  scale  graduated 
according  to  the  rent  of  the  house,  and  based  upon  an  estimate  of 
the  average  quantity  required|  which  the  company  call  their 
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estimate  scale,  and  which  some  consumers  have  been  willing  to       1882 
agree  to  in  place  of  a  rate  by  the  thousands  of  gallons  supplied,    Bhitfisld 
but  which  the  respondent  had  not  agreed  to,  and  which  o^ly  ^coSI^nr" 
affects  those  who  agree.    The  company  also  claimed  a  further 
sum  reckoned  on  the  estimate  scale  for  the  time  after  the  24th  of 
June. 

The  yiew  taken  by  the  company  was  that  they  were  willing  to 
supply  water  for  the  bath  on  the  terms  of  their  above-named 
printed  estimate  scale,  and  that  otherwise  the  supply  of  water  for 
the  bath  must  be  taken  by  a  meter,  because  the  directors  were 
adyised  that  the  company  are,  under  their  special  Acts,  and  the 
Acts  incorporated  therewith,  entitled  to  require  and  do  require  a 
meter  to  be  used  for  ascertaining  the  quantity  of  water  supplied 
for  the  purpose  of  the  bath.  Beyond  this  the  company's  yiew  was 
that  the  meter  might  be  either  provided  and  fixed  by  the  con- 
sumer, subject  to  the  approval  of  the  company,  or  that  it  might 
be  provided  by  the  company,  who  were  willing  so  t.o  provide  it,  and 
let  to  the  consumer  for  hire. 

The  respondent  contended  that  there  was  no  obligation  imposed 
on  the  consumer  by  the  statutes  relating  to  the  subject  to  provide 
or  pay  for  the  providing  of  a  meter.  The  magistrate  convicted 
the  company  in  a  penalty. 

The  sole  question  for  the  Court  in  this  case  was  whether  the 
appellants  were  entitled  to  insist  on  meters  and  meters  only 
being  used  by  theic  consumers  to  measure  the  supply  of  water  to 
their  baths. 


BROOKS'  CASE. 

In  this  case  there  were  two  complaints  under  s.  43  of  the  Water- 
works Clauses  Act,  1847,  by  Brooks  against  the  company,  the 
first  being  for  the  non-supply  of  water  for  domestic  purposes  and 
the  use  of  his  family,  at  a  house  in  the  borough  of  Sheffield, 
between  the  20th  and  29th  of  September,  and  the  second  for  a 
similar  non-supply  between  the  29th  of  September  and  the  4th  of 
November,  1881. 

It  appeared  that  there  was  a  communication  pipe  from  the 
company's  mains  to  a  cistern  in  the  house,  from  which  came  the 
water  for  purposes  of  ordinary  family  use  within  the  79th  section 
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^^^  of  the  Company's  special  Act  of  1853.  There  were  also  in  the 
SapTOnj)  house  a  water-closet  and  fixed  bath  supplied  by  pipes  from  the 
GoxpAHT  cistern.  By  the  provisions  of  their  special  Act  the  company  were 
entitled  in  respect  of  the  water  supplied  for  the  family  use  of  the 
complainant  and  the  water-closet  purposes,  to  the  payment  of 
vT'  lis.  3d.  per  quarter.  By  the  special  Act  water  supplied  for  bath 
purposes  was  to  be  paid  for  by  quantity  at  certain  specified  ratea 
per  thousand  gallons.  The  company  insisted  on  payment  for  the 
water  supplied  to  the  complainant's  bath  on  the  "  estimate  scale,'* 
already  mentioned  in  Carter's  Case,  or  upon  measurement  of  the 
quantity  by  meter  to  be  provided  by  him  at  his  own  expense,  or 
let  to  him  on  hire  by  the  company.  The  complainant  declined  to 
accept  either  of  these  alternatives,  but  on  the  15th  of  September, 
1881,  he  offered  to  pay  the  company  the  sum  of  5«.  per  annum 
for  the  water  to  be  supplied  to  his  bath,  which  sum  was,  in  his 
opinion,  having  regard  to  the  price  fixed  by  the  company's  Acts, 
a  reasonable  charge.  On  the  same  day  he  paid  to  the  company 
the  sum  of  lis.  8i.,  which  was  the  proper  sum  to  be  paid  to  the 
company  for  the  supply  of  water  for  the  ordinary  use  of  himself 
and  family  in  his  dwelling-house  and  the  water-closet  for  the 
quarter  ending  the  29th  of  September,  1881 ;  but  he  made  no 
tender  or  payment  in  respect  of  any  water  to  be  supplied  to  or  used 
in  the  bath  during  such  quarter.  On  the  16th  of  September  the 
company  gave  notice  to  complainant  of  their  intention  to  cut  off 
the  communication  pipe  between  the  main  and  the  cistern,  and  to 
stop  the  supply  of  water  to  the  house  unless  the  complainant 
either  disconnected  or  stopped  the  pipe  supplying  the  bath  from 
the  company's  service,  or  adopted  one  of  the  alternative  modes  of 
payment  for  the  bath  water  before-mentioned.  No  answer  was 
received  to  this  communication,  and  on  the  20th  of  September 
the  company  did  cut  off  the  communication  pipe  and  stop  the 
water  flowing  into  the  house.  It  did  not  appear  that  there  was 
any  other  mode  by  which  the  company  could  have  prevented 
the  water  supplied  by  them  to  the  house  from  flowing  into 
the  bath. 

On  the  24th  of  September  the  complainant  severed  the  inlet 
pipe  from  the  cistern  to  the  bath,  but  did  not  close  or  shut  up  in 
any  way  the  waste  or  outlet  pipe  at  the  bottom  of  the  bath,  and 
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the  batli  could  still  be  used  if  water  was  introduced  into  it  other-  1882 
wise  than  by  means  of  the  inlet  pipe.  The  complainant  did  not  SBmnoLD 
give  notice  to  the  company  that  he  had  severed  the  inlet  pipe  ^cSSHSf* 
until  the  29th  of  September.  On  the  29th  of  September  he  gave 
them  notice  of  what  he  had  done  on  the  24th,  and  paid  them 
lis.  3^.  in  advance  for  the  supply  of  water  for  family  and  water- 
closet  purposes  daring  the  quarter  ending  the  24th  of  December, 
1881,  and  gave  them  notice  in  writing  that  he  required  a  supply 
of  water  for  *^  domestic  purposes  **  to  bis  house.  He  did  not  re- 
connect or  offer  to  reconnect  or  pay  for  the  reconnection  of  the 
communication  pipe  so  cut  as  aforesaid.  On  the  same  day  he 
was  asked  by  one  of  the  company's  servants  to  close  up  the  waste 
or  outlet  pipe  of  the  bath,  but  this  he  refused  to  do.  On  the 
Mth  of  October  he  was  again  asked  to  do  so  and  refused.  The 
company  then  tendered  back  to  him  the  lis.  3d.  which  he  had 
paid  on  the  29th  of  September,  but  he  refused  to  receive  it. 
On  the  4th  of  November  the  company  restored  the  complainant's 
water  supply,  stating  that  they  did  so  under  protest  and  without 
prejudice  to  their  legal  rights.  The  magistrate  dismissed  the 
first  complaint  as  to  the  period  between  20th  and  29th  of  Sep- 
tember, on  the  ground  that  as  up  to  the  24th  of  September  the 
eupply  of  bath  water  was  mixed  up  with  the  supply  for  ordinary 
family  use,  and  no  payment  or  tender  had  been  made  in  respect 
of  that  portion  of  the  supply  that  consisted  of  bath  water,  the 
complainant  could  not  proceed  under  the  43rd  section  of  the 
Waterworks  Clauses  Act,  1847,  which  imposes  a  penalty  for  non- 
supply  of  water  during  the  time  for  which  the  rates  for  water 
eupply  have  been  paid  or  tendered ;  and  that  as  to  the  period 
between  the  24th  of  September  and  29th  of  September,  the  com- 
pany not  knowing  that  the  bath  had  been  disconnected,  were  in 
the  same  position  as  before,  and  were  not  liable  for  neglecting  to 
eupply  water  under  the  section.  The  magistrate  convicted  the 
company  on  the  second  complaint  in  a  penalty,  on  the  ground 
that  the  company  were  not  entitled  to  cut  off  the  communication 
pipe  because  complainant  refused  to  provide  a  meter,  and  con- 
sequently the  complainant  was  not  bound  to  restore  the  commu- 
nication pipe  before  he  could  claim  a  supply  for  the  use  of  bis 
family. 
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1882  The  questions  in  this  case  were : — 

Sheffizld'      1.  Whether  the  company  were  justified  in  refusing  to  supply 

^O^jm^  the  complainant  with  water  for  his  domestic  use  between  the  20th 

V*         and  29th  days  of  September,  1881,  and  also  on  the  20th  of  Sep- 

tember  in  cutting  the  pipe  by  or  through  which  the  water  was 

supplied  by  them  to  him  or  for  his  use,  and  in  stopping  the  water 

flowing  into  his  premises,  and  whether  the  magistrate  was  right 

or  wrong  in  disallowing  his  first  complaint. 

2.  Whether  the  company  were  justified  in  refusing  to  supply 
the  complainant  with  water  for  his  domestic  use  on  and  after  the 
29th  of  September,  1881. 

March  23.  WiOs,  Q.a  {Barker  and  Price,  with  him),  for  the 
company.  It  is  in  the  first  place  contended  that  the  Slst  section 
of  the  special  Act  does  not  render  the  supply  of  water  for  bath 
purposes  compulsory.  Under  the  Sheffield  Waterworks  Acts  the 
supply  of  water  for  baths  is  not  included  in  the  provisions 
relating  to  the  supply  of  water  for  the  ordinary  purposes  of  family 
use,  the  rate  payable  for  which  is  regulated  according  to  the  rate- 
able value  of  the  premises ;  but  in  another  set  of  provisions 
relating  to  the  supply  of  water  for  various  trade  and  other  purposes 
in  the  case  of  which  latter  purposes  the  price  of  the  water  is  to 
be  regulated  by  measurement.  It  is  contended  that  the  true 
construction  of  the  Act  is  that  the  supply  for  these  purposes  is 
to  be  matter  of  agreement  and  not  compulsory,  (1) 

Secondly,  it  is  contended  that^  assuming  the  supply  to  be  com- 
pulsory, the  consumer  must  himself  provide  or  pay  for  the  supply 
of  a  meter  for  the  measurement  of  the  water.  The  supply  is 
to  be  by  measurement,  and  the  only  practical  mode  of  measure- 
ment is  by  meter.    The  mode  of  measurement  adopted  by  the 

(1)  The  argnments  on  this  point  to  pany,  can  afford  a  precedent  for  other 
ft'  great  extent  turned  upon  and  in-  cases,  it  has  been  deemed  unnecessary 
ToWed  the  discussion  of  a  somewhat  to  report  the  case  on  this  point.  Con- 
complicated  series  of  provisions  con-  sequently  the  sections  and  the  aigu- 
tained  in  the  special  Acts  of  the  com-  ments  upon  them  have  not  been  set 
pany  read  in  connection  with  the  out.  A  summary,  however,  of  Uiese 
Waterworks  Clauses  Acts.  As  it  ap-  provisions,  and  the  arguments  based 
pears  doubtful  how  far  this  branch  of  upon  them,  will  be  found  in  the  jndg- 
the  case,  turning  as  it  does  on  the  ment. 
special  statutes  of  ft  particular  com- 
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respondent  in  this  case  is  obviously  absurd,  as  affording  no  security       1882 
for  accurate  measurement  to  the  company.  It  amounts  to  a  claim    gHEmsLD 
on  the  part  of  the  consumer  to  measure  for  himself  without  the  ^cSiSIot" 
possibility  of  any  check  on  the  company's  part.    The  case  of  a         «• 

bath  involyes  only  a  small  quantity,  but  it  must  be  remembered        

that  the  same  rule  of  measurement  as  applies  to  baths  must  be  ^* 
applied  to  manufacturing  purposes.  There  is  no  express  provi-  Bk>om« 
sion  either  in  the  special  Acts  or  the  Waterworks  Clauses  Acts 
rendering  it  obligatory  on  either  party  to  provide  a  meter  in  the 
case  of  water  supplied  by  measurement  The  answer  to  the 
question  on  whom  the  obligation  rests  may  be  gathered  by  impli« 
cation  from  the  necessities  of  the  case  and  the  provisions  of  the 
statutes.  The  company  have  no  power  to  affix  a  meter  on  the  con- 
sumer's  premises.  They  have  no  power  or  control  over  the  pipes 
when  once  the  water  has  passed  out  of  their  main. 

[He  proceeded  to  argue  that  certain  provisions  of  the  special 
legislation  with  r^ard  to  the  company  gave  rise  to  the  necessary 
implication  that  the  consumer  was  to  pay  for  the  meter.] 

It  follows  also  by  necessary  implication,  from  s.  14  of  the  Water- 
works Clauses  Act,  1863  (26  &  27  Yict.  c.  98),  that  the  consumer 
is  to  supply  or  pay  for  the  meter.  That  section  provides  that, 
when  the  undertakers  are  authorized  by  the  special  Act  to  supply 
water  by  measure,  they  may  let  for  hire  to  any  consumer  of  water 
so  supplied  any  meter  or  instrument  for  measuring  the  quantity 
of  water  supplied  and  consumed,  &c.,  for  such  remuneration  in 
money  as  may  be  agreed  upon  by  them  and  the  consumer.  This 
provision  assumes  that  the  consumer  is  to  provide  the  meter, 
for  no  one  would  hire  a  meter  if  the  company  were  bound  to 
supply  one. 

If  the  company  are  entitled  to  insist  on  measurement  by  meter 
then  they  are  not  bound  to  supply  water  unless  a  meter  is  pro- 
vided  by  the  consumer,  and  the  only  way  of  protecting  themselves 
in  the  event  of  a  refusal  by  the  consumer  to  provide  a  meter  is  by 
cutting  off  the  supply. 

Dodd^  for  the  respondents.  Garter  and  Brooks.    The  supply  of 
water  for  bath  purposes  is  rendered  compulsory  by  the  com- 
pany's Acts.  (1)    There  is  no  provision  rendering  it  essential  that 
(1)  See  note,  ante,  p.  638. 


640 


QUEEN^S  BENCH  DIVISIOK. 


VOL.  VIII. 


1882       the  measurement  should  be  by  meter,  still  less  that  the  consumer 
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8BxrnEu>~  should  provide  the  meter.  Prim&  facie  it  is  for  the  party  supply- 
^^mFANY"  ^^S  *^  article  which  is  to  be  paid  for  by  measure  to  provide  for 
the  measurement  That  being  so,  if,  as  the  magistrate  decided, 
the  mode  of  measurement  adopted  by  the  respondent  Carter, 
thoagh  rough,  was  practically  sufficiently  accurate,  there  was  no 
justification  for  the  refusal  in  his  case  to  supply  the  water.  The 
provisions  of  s.  14  of  the  Waterworks  Clauses  Act^  1863,  with 
regard  to  the  hire  of  meters,  cannot  of  themsel?e8  import  an  obli- 
gation on  the  consumer  to  provide  a  meter.  The  effect  of  the 
section  is  that  if  the  consumer  is  bound,  by  the  provisions  of  the 
special  Act  or  otherwise,  to  provide  the  means  of  measurement^ 
the  company  may  supply  and  let  the  meter  to  him.  There  is 
no  reason  in  the  nature  of  things  why  this  obligation  should  be 
thrown  on  the  consumer  rather  than  the  company.  It  is  for  the 
company's  benefit  that  the  measurement  takes  place,  and  the 
company  having  a  profitable  monopoly  it  must  be  presumed  that 
the  legislature  in  fixing  the  price  of  the  water  included  incidental 
expenses  of  this  sort. 

Assuming  even  that  the  consumer  was  bound  to  provide  a 
meter  for  the  water  supplied  to  the  bath,  there  is  no  power  to  eat 
off  the  supply  of  water  for  family  use,  for  which  he  has  paid, 
because  he  refuses  to  provide  a  meter  for  the  water  supplied 
to  the  bath.  Still  less  can  there  be  such  power  if  he  is  not 
bound  to  provide  means  of  measurement.  The  power  to  cot 
off  the  water  is  expressly  given  by  the  Waterworks  Clauses 
Acts,  and  must  be  confined  to  the  cases  mentioned  in  the 
statute.  The  present  case  is  not  within  those  provisions.  The 
power  to  cut  off  the  water  is  given  by  the  Waterworks  Clauses 
Act,  1847, 10  Vict.  c.  17,  s.  46  (which  clearly  does  not  apply), 
and  s.  74,  and  by  the  Waterworks  Clauses  Act,  1863,  26  &  27 
Vict,  c  93,  s.  16.  The  74th  section  of  the  Waterworks  Clauses 
Act,  1847,  gives  power  to  cut  off  the  supply  if  the  consumer 
neglects  to  pay  the  rate  '*  at  any  of  the  said  times  of  payment 
thereof.''  This  clearly  only  applies  to  the  rates  mentioned  in 
ss.  68  and  70,  viz.,  the  ordinary  water-rate  payable  according  to 
the  annual  value  of  the  tenement,  and  payable  quarterly  in 
advance.     It  cannot  apply  to  payments  by  measure  for  bath 
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water,  which  are  not  within  those  sections,  and  which  depend  on        1882 
the  amount  consamed  and  cannot  be  payable  in  advance.    The    Sheitibld 
16th  section  of  the  Waterworks  Clauses  Act,  1863,  applies  only  to  ^^^^ 
cases  of  waste,  or  misuse  of  water.    Therefore  in  Brooks*  case  the 
company  had  no  right  to  cut  off  the  water.    Consequently,  the 
magistrate  was  right  in  conyictiug  on  the  second  complaint. 
The  company,  having  wrongfully  cut  off  the  communication  pipe, 
could  not  call  on  the  complainant  to  restore  the  communication 
before  supplying  him  again  with  water.    Moreover,  the  company 
appear  to  have  refused  to  supply  water  quite  apart  from  the 
question  of  restoring  the  communication,  because  the  outlet  pipe 
from  the  bath  was  not  removed,  which  clearly  they  had  no  right 
to  do.    The  decision  in  Sheffield  Waterworks  Co.  v.  Wilkinson  (I) 
is  therefore  inapplicable. 

The  magistrate  ought  also  to  have  convicted  on  the  first  com- 
plaint The  obligation  to  pay  or  tender  rates  in  advance  as  a 
condition  precedent  to  the  right  of  complaint  for  non-supply 
under  Waterworks  Clauses  Act,  1847,  s.  43,  only  applies  with 
respect  to  the  ordinary  quarterly  rates  referred  to  in  ss.  68 
and  70,  which  are  payable  quarterly  in  advance,  and  not  to 
payments  by  measurement,  which  are  not  made  so  payable  and 
cannot  be. 

WilU,  Q.O.,  in  reply.  Sect  74  of  Waterworks  Clauses  Act, 
1847,  gives  power  to  cut  off  the  supply  if  the  rate  is  not  paid,  and 
by  the  interpretation  clause,  s.  3,  *^  water  rate  "  includes  any  rent, 
reward  or  payment  to  be  made  for  a  supply  of  water.  Sect  16 
of  the  Waterworks  Clauses  Act  1863,  authorizes  the  company  to 
cut  off  the  supply  if  the  consumer  wrongfully  fails  to  do  anything 
which  under  the  provisions  of  the  special  Act  ought  to  be  done  for 
the  prevention  of  the  waste,  misuse,  or  undue  consumption  of  the 
water.  If  therefore  it  is  correctly  contended  that  a  meter  ought 
to  be  provided  by  the  consumer,  the  company  were  entitled  to  cut 
off  the  water,  that  being  their  only  possible  mode  of  protecting 
themselves  as  loDg  as  Mr.  Brooks  kept  open  the  pipe  supplying 
the  bath  without  proper  means  of  measuring  the  water :  Sheffield 
Waiertcorks  Co.  y.  Wilkinson  (1)  is  therefore  in  point 

Cur.  adv.  vuU. 
(1)  4  C.  P.  D.  410. 
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April  4,  The  judgment  of  the  Coartx  Mathew  and  Gaye,  JJ., 
was  delivered  by 

Caye^  J.  In  the  first  of  these  cases  we  are  asked  whether 
the  company  are  entitled  to  insist  on  meters^  and  meters  only 
being  used  by  their  customers  to  measure  the  supply  of  water  to 
their  baths.  For  the  company  it  was  contended,  first,  that  they 
are  not  bound  to  supply  water  for  baths  at  all ;  and  secondly,  that 
if  they  are  so  bound,  they  are  entitled  to  insist  on  meters  being 
used  by  their  customers.  By  11  Geo.  4,  c.  Iv.,  s.  93,  it  was  enacted 
that  ^^the  company  should  be  obliged  in  the  manner  thereinbefore 
directed  to  furnish  such  a  sufficient  supply  of  water  so  far  aa 
their  means  would  allow  to  eyery  inhabitant  for  the  use  of  his  or 
her  own  family  at  certain  rates ;  and  that  in  the  case  of  persons 
requiring  a  supply  of  water  for  (among  other  purposes)  baths, 
such  supply  should  be  furnished  by  the  company  in  such  cases 
at  such  rates  as  should  be  settled  by  and  between  the  committee 
of  management  of  the  company  and  such  persons  respectively." 

By  8  &  9  Vict  c.  cIxxy.,  s.  83,  it  was  enacted  that  in  the 
case  of  persons  requiring  a  supply  of  water  for  (amongst  other 
purposes)  baths  or  closets,  such  supply  should  be  furnished  by 
the  company  at  and  after  not  exceeding  the  rate  of  one  penny 
for  every  one  hundred  gallons  so  supplied  as  aforesaid.  By  s.  84 
it  was  enacted  that  the  company  should  not  charge  more  in  any 
one  year  than  the  rates  thereinafter  specified  in  respect  of  water- 
closets,  in  or  belonging  to  any  private  dwelling-house :  **  Provided 
always  that  the  company  shall  not  be  compelled  to  supply  any 
water-closet  not  constructed  in  manner  approved  of  by  the 
company." 

Under  the  first  Act,  the  obligation  to  furnish  a  sufficient 
supply  for  ordinary  use,  which  did  not  include  baths,  was  limited 
by  their  means,  but  subject  to  that  limitation  the  obligation  to 
supply  would  appear  to  have  been  compulsory.  The  obUgation, 
however,  to  supply  water  for  baths,  or  closets,  was  in  fact  left  to 
the  discretion  of  the  company  by  the  provision  that  it  was  to  be 
supplied  at  a  rate  to  be  settled  by  the  company  and  the  consumer. 
This  last  provision,  however,  was  altered  by  the  Act  of  1845^ 
which  fibced  the  rate ;  and  the  proviso  in  s.  84  seems  to  lead  to 
the  inference  that  subject  to  the  limitation  as  to  means  which 
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was  repeated  in  s.  81  of  the  Act  of  1845^  the  supply  of  water       1882 
under  s.  83,  at  the  rate  therein  specified,  was  compnlsory  and  not    sbeffikld 
discretionary. 

The  preceding  Acts  were,  however,  repealed  by  an  Act 
passed  in  1853,  which  is  still  in  force.  By  s.  79  of  that  Act  it 
is  enacted  that  ''the  company  shall  and  they  are  hereby  re- 
quired to  furnish  a  sufficient  supply  of  water  to  every  inhabitant 
for  the  use  of  his  or  her  family,"  at  certain  rates,  calculated  on 
the  rent  of  the  house.  By  s.  81,  '^  In  coses  of  schools,  manu- 
factories, dyers,  printers,  bleachers,  brewers,  innkeepers,  livery- 
stable  keepers,  alehouse  keepers,  and  other  persons  requiring  a 
supply  of  water  for  other  purposes  than  his  or  her  own  family's 
consumption,  or  persons  requiring  a  supply  of  water  for  baths, 
ponds,  or  pools,  or  closets,  or  for  washing  carriages,  or  for  cows, 
or  horses,  or  for  the  purposes  of  any  trade,  or  business  whatsoever, 
such  supply  shall  be  furnished  by  the  said  company  in  such  cases 
at  and  after  the  following  rates  per  thousand  gallons." 

Now  looking  at  the  purposes  for  which  the  water  to  be  supplied 
under  this  section  is  required,  and  looking  at  the  construction 
which  must  be  put  on  the  similar  words  of  s.  83  of  the  Act  of 
1845,  there  seems  every  reason  for  putting  upon  the  language  of 
this  section  its  natural  construction,  and  for  holding  that  the 
words  *'  such  supply  shall  be  furnished  by  the  company  "  impose 
on  the  company  the  obligation,  and  do  not  merely  confer  a  dis- 
cretionary power,  of  supplying  water  for  those  purposes.  To 
hold  that  the  words  conferred  a  discretionary  power  would  enable 
the  company  to  supply  certain  manufactories,  and  refuse  to  supply 
others,  and  to  decide  arbitrarily  what  houses  should  and  what 
should  not  have  a  supply  of  water  for  their  water-closets.  We 
can  find  no  provision  in  the  Act  which  favours  the  notion  that 
the  legislature  intended  to  repose  a  discretion  of  this  kind  in  the 
company. 

Mr.  Wills  referred  to  the  Waterworks  Clauses  Act  of  1847 
(10  &  11  Vict.  c.  17),  as  shewing  that  the  legislature  contem- 
plated a  compulsory  sapply  for  domestic  purposes  only,  and  not 
for  bath  purposes ;  but  as  to  this  it  is  sufficient  to  point  out  that 
s.  43  imposes  a  penalty  on  the  company  for  neglecting  or  refusing 
to  furnish  to  any  owner  or  occupier  entitled  under  that  or  the 
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1882        special  Act  to  receive  a  supply  of  water,  which  shews  condosivelj 
BammELD   that  the  legislature  contemplated  the  possibility  of  a  supply  being 
^^^St^  made  compulsory  by  the  special  Act  in  addition  to  the  supply  for 
«-         domestic  purposes  made  compulsory  by  the  general  Act. 

It  was  next  contended  that  s.  74  of  the  General  Act  of  1847, 
which  is  the  only  section  giving  the  company  power  to  cut  off  the 
water  if  the  rate  is  not  paid,  cannot  apply  to  the  sums  payable  for 
water  supplied  for  bath  purposes,  and  that  therefore  if  the  supply 
of  water  for  baths  is  compulsory,  there  is  no  power  to  cut  it  off  if 
the  tenant  refuses  to  pay.  Sect.  74  is  in  these  terms :  ''If  any 
person  supplied  with  water  by  the  undertakers,  or  liable  as  herein 
or  in  the  special  Act  provided  to  pay  the  water  rate,  neglect  to 
pay  such  water  rate  at  any  of  the  said  times  of  payment  thereof 
the  undertakers  may  stop  the  water,"  &c.  It  was  argued  that  the 
expression  "  said  times  of  payment "  must  refer  to  the  preceding 
ss.  68  and  70,  of  which  the  former  enacts  that  the  rates  shall  be 
payable  according  to  the  annual  value  of  the  tenement  supplied, 
and  the  latter  requires  that  the  rates  shall  be  paid  in  advance  by 
equal  quarterly  payments,  and  that  it  is  inapplicable  to  payments 
by  measure,  which  cannot  be  made  in  advance.  But  the  inter- 
pretation clause  (s*  3)  provides  that  the  expression  **  water  rate '' 
shall  include  any  rent,  reward,  or  payment  to  be  made  to  the 
undertakers  for  a  supply  of  water,  and  s.  74  expressly  includes 
persons  liable  as  in  the  special  Act  provided  to  pay  the  water  rate 
as  persons  whose  water  may  be  cut  off. 

Lastly,  it  was  asked,  assuming  the  supply  to  be  compulsory, 
what  would  happen  if  at  any  time  the  company  had  not  enough 
water  to  supply  all  those  who  under  s.  81  of  the  Act  of  1853 
might  require  a  supply.  The  General  Act  of  1863,  by  s.  13, 
exempts  the  undertakers  from  penalties  or  damages  for  not 
supplying  water  under  any  agreement  to  supply  it  for  other  than 
domestic  purposes,  if  the  want  of  such  supply  arises  from  frost, 
unusual  drought,  or  other  unavoidable  cause  or  accident.  But 
this  section  is  expressly  limited  to  the  case  of  water  supplied 
under  an  agreement,  and  does  not  apply  to  water  supplied  com- 
pulsorily,  and  it  was  contended  that  it  was  unreasonable  to  hold 
the  supply  for  baths  to  be  compulsory,  because  in  that  case  the 
company  would  be  liable  for  the  non-supply  of  water  for  bath 
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purposes  where  the  non-sapply  had  arisen  from  suuh  causes  as       1882 

those  above-mentioned.     But  the  answer  is  that  the  company    saEFFiELD~^ 

would  not  be  liable  under  those  circumstances.    **  When  a  party  ^^compImy" 

by  his  own  contract  creates  a  duty  or  charge  upon  himself  he  is 

bound  to  make  it  good  if  he  may,  notwithstanding  any  accident 

by  incTitable  necessity,  because  he  might  have  provided  against 

it  by  his  contract,  but  where  the  law  creates  a  duty  or  charge  and 

the  party  is  disabled  to  perform  it  without  any  default  in  him 

and  hath  no  remedy  over,  there  the  law  will  excuse  him  " :  Para- 

dine  v.  Jane.  (I)    Moreover,  s.  43  of  the  General  Act  of  1847, 

which  fixes  a  penalty  for  the  neglect  or  refusal  to  supply  water, 

has  an  express  exception  in  the  case  of  frost,  unusual  drought,  or 

other  unavoidable  cause,  or  accident,  or  during  necessary  repairs. 

Then  if  the  supply  is  compulsory,  is  there  anything  in  the 
Company's  Acts  or  in  the  General  Acts  to  shew  that  the  company 
are  entitled  to  require  as  a  condition  precedent  to  the  supply  that 
the  consumer  shall  put  up  at  his  own  expense,  or  hire  from  the 
company,  a  meter  for  the  purpose  of  measuriug  the  water  so 
supplied. 

For  the  purpose  of  shewing  that  there  is,  Mr.  Wills  referred  us 
to  s.  97  of  the  Act  of  1845,  which,  after  reciting  that  the  houses 
of  the  poor  are  in  many  cases  not  supplied  with  water  on  account 
of  the  inability  of  the  owners  or  occupiers  to  lay  down  the  com- 
munication pipes  and  other  apparatus,  requires  the  company  under 
certain  conditions  to  lay  down  such  pipes  and  apparatus.  It  was 
suggested  that  the  apparatus  here  referred  to  includes  a  meter, 
but  it  seems  unlikely  that  in  the  class  of  houses  referred  to  water 
was  used  in  1845  for  baths,  and  it  seems  more  natural  to  suppose 
that  the  word  '' apparatus"  refers  to  cisterns  to  hold  the  supply, 
or  to  taps  or  cocks  to  regulate  its  admission  and  distribution. 

Mr.  Wills  also  referred  to  the  Company's  Act  of  1860  and  the 
General  Act  of  1863  (26  &  27  Vict.  c.  93.)  Sect  12  of  the  former 
Act  provides  that  if  the  company  use  or  require  to  be  used  any 
meter  for  ascertaining  the  quantity  of  water  to  be  supplied  to  any 
person  for  any  purpose  under  the  Act  of  1853  or  that  Act,  the 
council  may  appoint  an  inspector  of  meters;  and  s.  14  of  the 
latter  Act  empowers  the  undertakers,  when  they  are  authorissed  by 

(I)  AlevD,  26. 


646 


QUEEN'S  BENCH  DIVISION. 


VOK  vin. 


1882 


SHMnZELD 

Watebwobss 

COMFAHT 
V. 

Gabteb. 

Same 

V, 

Brooks. 


the  special  Act  to  supply  water  by  measare,  to  let  meters  for  hire 
to  any  consmner  for  such  remuneratiou  in  money  as  may  be  agreed 
upon  between  them  and  the  consumer;  but  we  think  that  these 
sections  do  not  warrant  us  in  inferring  what  we  nowhere  find 
expressed,  viz.,  an  obligation  on  the  part  of  the  consumer  to  put 
up  a  meter  at  his  own  expense  or  hire  one  from  the  company,  as 
a  condition  precedent  to  his  right  to  require  a  supply  of  water  for 
a  bath  or  water-closet. 

These  considerations  enable  us  to  answer  the  question  pot  to 
us  in  Carter's  case,  which  is,  whether  the  company  are  entitled 
to  insist  on  meters,  and  meters  only,  being  used  by  their  cus- 
tomers to  measure  the  supply  of  water  to  their  baths ;  and  we  are 
of  opinion  that  this  question  must  be  answered  in  the  negative, 
and  consequently  that  the  conviction  must  stand,  and  the  appeal 
be  dismissed  with  costs. 

Brooks'  case  needs  some  further  consideration.  On  the  lUth  of 
September,  1881,  he  required  a  supply  of  water,  both  for  the 
ordinary  use  of  himself  and  his  family  and  for  a  water-closet  and 
a  bath,  and  paid  the  company  11«.  3d.,  which  was  the  proper  sum 
to  be  paid  for  the  supply  of  water  for  ordinary  use  and  for  the 
water-closet  for  the  quarter  ending  the  29th  of  September,  1881, 
but  he  made  no  payment  or  tender  in  respect  of  the  water  to  be 
supplied  to  or  used  in  the  bath  during  such  quarter,  and  there- 
upon the  company  on  the  20th  of  September  cut  off  the  water, 
and  refused  to  supply  any  water  for  any  purpose  whatever. 

Mr.  Brooks  on  the  24th  of  September  severed  the  connection 
between  his  cistern  and  his  bath,  allowing,  however,  the  outlet 
pipe  of  his  bath  to  remain,  but  gave  the  company  no  notice  of 
what  he  had  done  until  the  29th  of  September,  when  he  paid  the 
proper  sum  for  the  supply  of  water  for  the  ordinary  use  of  himself 
and  his  family  and  for  the  water-closet  down  to  the  25th  of 
December,  1881.  The  company,  however,  still  refused  to  supply 
water,  apparently  on  the  ground  that  he  had  not  also  cut  off  the 
outlet  pipe  from  his  bath  until  the  4th  of  November,  when  they 
restored  the  communication  under  protest 

Some  diflSculty  arises  from  the  fact  that  &  43  of  the  Act  of 
1847,  which  imposes  the  penalty  on  any  neglect  or  refusal  to 
supply  water,  appears  to  contemplate  payment  by  a  rate  on  the 


Same 

V. 
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value  of  the  tenement  only,  and  not  payment  by  measurement.        1882 
Bat  we  are  of  opinion  that  the  complainant  must  bring  himself    s^kffuld 
within  the  words  of  the  section/  which  appears  to  contemplate  a  ^  (JJ^mot  * 
payment  or  tender  in  advance  for  the  supply  required,  and  that         «• 
as  he  had  neither  paid  nor  tendered  anything  in  respect  of  a  part 
of  the  supply  he  required,  viz.,  that  for  the  bath,  there  was  not  a 
neglect  or  refusal  within  the  meaning  of  that  section,  Bbooks. 

We  are  further  of  opinion  that,  having  on  the  15th  of  September 
required  a  water  supply  for  the  bath,  Mr.  Brooks  must  be  taken 
to  have  continued  to  require  such  supply  until  the  29th  of 
September,  when  he  gave  notice  to  the  company  that  he  had 
disconnected  the  cistern  from  the  bath,  and  required  a  supply 
only  for  his  ordinary  use  and  for  the  water-closet ;  for  we  think 
that  the  neglect  or  refusal  referred  to  in  the  43rd  section,  and 
which  is  to  be  visited  with  a  penalty,  must  be  a  neglect  or  refusal 
with  knowledge  of  the  circumstances  entitling  the  owner  or 
occupier  to  a  supply.  After  the  notice  of  the  29th  of  September 
it  appears  to  us  that  the  company  were  in  default  in  refusing  to 
supply  water  for  ordinary  use  and  for  the  water-closet,  and  that 
they  were  not  entitled  to  insist  upon  the  outlet  pipe  of  the  bath 
being  removed.  Although  the  company  cannot  be  convicted  for 
the  refusal  to  supply  between  the  20th  and  29th  of  September, 
because  the  Act  only  authorizes  the  imposition  of  a  penalty  where 
the  water  rate  or  remuneration  for  the  supply  required  has  been 
paid  or  tendered  in  advance,  yet  they  were  not  in  our  opinion 
justiBed  in  cutting  off  the  supply,  and  consequently  do  not  fall 
within  the  principle  laid  down  in  Sheffield  Watertvorks  Co.  v. 
WUkinsan  (1),  and  were  not  entitled  to  require  Mr.  Brooks  to 
renew  the  communication. 

The  result^  therefore,  is,  that  in  Brooks'  case  both  appeals  must 
be  dismissed,  and  as  each  party  has  succeeded  in  part  there  must 
be  no  costs. 

Judgment  aocordingly. 

Solicitors  for  the  company:  PatHeon,  Wigg  it  Co.,  for  Broom- 
heady  Wightman  A  Moore. 

Solicitors  for  Carter  and  Brooks :  PUman  dk  Son,  for  Chancers 
db  Son. 

(1)  4  a  P.  D.  410. 

E.  L. 
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1882  ABBOTT  and  Auothkb  v.  ANDREWS. 

Apra25. 


.  Practke'-(h8tS'^TrMlhy  a  Jury-^I^onsuit'-Costs  of  Issues  upon  which  Plaintijf 
has  been  Nonsuiied-^Order  LV^  r,  1 — Frooedure  where  ambiguity  in 
Judgment  as  to  Costs. 

In  an  action  tried  by  a  jary  where  the  plaintiff  aaoceeds  apon  some  issnes  l>at  ia 
nonsnited  upon  others,  and  no  order  la  made  as  to  costs,  the  defendant  is  entitled 
nnder  Order  LV.,  rule  l,  to  the  costs  of  the  issues  upon  which  the  plaintiff'  waa 
nonsuited. 

Where  there  is  an  ambiguity  in  the  terms  of  a  judgment  with  respect  to  costs, 
and  the  master  in  consequence  refuses  to  tax  the  costs  of  one  of  the  parties,  the 
proper  course  is  to  apply  for  a  direction  to  the  judge  who  tried  the  cause,  and  not 
to  appeal  against  the  master's  decision. 

Motion  by  way  of  appeal  from  an  order  of  North,  J. 

The  claim  was  for  damages;  1,  for  trespass  to  the  plaintiffs'^ 
dwelling-house  and  garden,  and,  2,  for  the  obstruction  of  light 
and  air  to  their  premises. 

Particulars  were  delivered  to  the  defendant  of  the  damage 
alleged  in  respect  of  the  trespass. 

At  the  trial,  before  Lord  Coleridge,  C.  J.,  and  a  jury,  at  the  WiiH 
Chester  Summer  Assizes,  1881,  the  plainti£b  were  nonsuited  upcm 
the  issues  relating  to  the  alleged  trespass,  and  the  jury  found  a 
verdict  for  the  plaintiffs  on  the  other  issues,  with  40/.  damages. 

No  order  was  made  or  asked  for  as  to  costs. 

The  judgment  drawn  up  by  the  associate  stated  that  it  was 
adjudged  that  the  plaintiffs  be  nonsuited  as  to  such  part  of  the 
claim  as  was  referred  to  in  the  particulars,  and  that  it  was  further 
adjudged  that  the  plaintiffs  recover  against  the  defendant  40/.  and 
their  costs,  to  be  taxed. 

The  master  refused  to  tax  the  defendant's  costs  of  the  issued 
upon  which  the  plaintiffs  were  nonsuited,  on  the  ground  that  by 
the  terms  of  the  judgment  a  taxation  of  the  plaintiffs'  costs  only 
was  directed,  and  it  was  uncertain  whether  or  not  the  judge  had 
intended  to  make  an  order  as  to  costs. 

North,  J.,  affirmed  the  master's  order. 

Winch,  for  the  defendant^  contended  that  the  defendant  was 
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entitled  to  the  costs  of  the  issues  upon  which  the  plaintiffs  had        1882 
been  nonsuited :  citing  Myera  y,  Defries.  (1)  Abbott 

B.  H.  Simonds^  for  the  plaintiffs.  The  defendant's  proper  >^in>BEws. 
course  was  to  apply  for  a  direction  to  the  learned  judge  who  tried 
the  cause  in  order  to  remove  any  ambiguity  in  the  terms  of  the 
judgment.  But  it  is  further  submitted,  in  accordance  with  the 
view  taken  by  North,  J.,  that  the  defendant  is  not  entitled,  under 
Order  LY.,  rule  1,  to  the  costs  of  the  issues  upon  which  the 
plaintiffs  were  nonsuited  as  being  costs  which  follow  the  event  of 
the  decision  of  the  jury.  Where  there  is  a  nonsuit  no  issues  are 
tried  by  the  jury  within  the  meaning  of  Order  LY.,  and  applica- 
tion should  have  been  made  at  the  trial  in  order  to  entitle  the 
defendant  to  costs. 

Loud  Colebidge,  C.J.  I  think  the  defendant  is  entitled  to 
the  costs  of  the  issues  upon  which  the  plaintiffs  were  nonsuited. 
The  action  was  tried  by  the  jury,  if  thesd  issues  were  not,  and 
Order  LY.,  rule  1,  therefore  clearly  applies  to  give  the  defendant 
those  costs.  But  he  ought  to  have  applied  to  the  judge  who 
tried  the  case  to  correct  any  ambiguity  in  the  judgment  instead 
of  appealing  from  the  master's  order.  The  plaintiffs,  therefore, 
will  hare  the  costs  of  this  motion. 

Grove,  J.,  concurred. 

Motion  refused. 

Solicitors  for  plaintiffs :  Oeare  &  Sons,  for  Botcher  d  Son, 
Winchester. 
Solicitors  for  defendant :  Pickett  A  Mytlon,for  White,  Winchester. 

(I)  5  Ex.  D,  180. 

W.  A. 
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1882  LUM8DEN  v.  WINTER. 

April  2».      Beply,  «/ec<  of  non-delivery  of — Judgment  on  AdmimoM  in  Pleadingt  — 
OounteT'daim — Order  XXZX^  r.  12 ;  Order  XL,^  r,  11. 

The  plaintiff  haying  made  delaalt  in  delivery  of  reply  to  defendant's  statement 
of  defence  and  counter-claim : — 

The  Court  ordered  final  judgment  to  be  entered  for  the  defendant  in  respect  of 
both  the  claim  and  counter-claim  under  Order  XL.,  rule  11. 

Action  for  unliquidated  damages  for  breach  of  contract  and 
statement  of  claim  accordingly. 

The  statement  of  defence  denied  the  allegations  of  the  state- 
ment of  claim  and  counter-claimed  for  money  lent  by  the  defendant 
to  the  plaintiff. 

The  plaintiff  haying  made  default  in  delivery  of  reply,  the 
defendant  moved  for  judgment  against  the  plaintiff  on  the  claim 
and  counter-claim. 

A.  T.  Latorenee,  for  the  defendant.  By  Order  XL.,  rule  11, 
any  party  to  an  action  may  at  any  stage  thereof  apply  for  such 
order  as  he  may  upon  any  admissions  of  fistct  in  the  pleadings  be 
entitled  to  without  waiting  for  the  determination  of  any  other 
question  between  the  parties.  By  Order  XXIX.,  rule  12,  if  the 
plaintiff  does  not  deliver  a  reply  or  demurrer,  or  any  party  does 
not  deliver  any  subsequent  pleading  or  a  demurrer,  within  the 
period  allowed  for  that  purpose,  the  pleadings  shall  be  deemed  to 
be  closed  at  the  expiration  of  that  period,  and  the  statements  of 
fact  in  the  pleading  last  delivered  shall  be  deemed  to  be  admitted. 
It  follows  that  the  statements  of  the  defence  and  counter-daim 
must  be  treated  as  admitted,  and  the  defendant  is  entitled  to 
judgment  accordingly. 

[Lopes,  J.  Is  not  your  proper  remedy  to  apply  to  dismiss  the 
action  for  want  of  prosecution  under  Order  XXXYL,  rule  4a?] 

That  rule  only  applies  when,  after  the  dose  of  the  pleadings, 
notice  of  trial  is  not  given ;  bat  in  this  case  there  is  nothing  to 
try  as  all  the  allegations  of  the  defence  and  counter-claim  aie  to 
be  taken  as  admitted.  The  defendant  wishes  for  judgment  on  the 
counter-claim,  not  merely  to  dismiss  the  action. 


V. 
WUiTBB. 
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[Gboye,  J.    The  terms  of  Order  XL.,  role  11,  seem  hardly        1882 
applicable  to  final  judgment  in  the  action.    They  seem  rather  to    lumsdbn 
apply  to  some  interlocutory  relief.] 

The  role  appears  to  have  been  held  to  apply  to  final  judgment : 
BuUer  y.  Treffent(l) ;  Be8mUV8E9tate{2) ;  Parscn  v.  Harris.  (3) 
The  decision  in  LitUm  y.  Litton  (4)  is  not  in  point.  All  that  was 
decided  there  was  that  a  defendant  seeking  to  dismiss  the  action 
could  not  proceed  under  Order  XL.,  rule  11.  The  defendant 
here  does  not  seek  to  dismiss  the  action,  but  asks  for  judgment. 
[He  also  cited  Jenkins  v.  Davies.  (5)] 

Calvert^  for  the  plaintiff,  shewed  cause.  The  defendant's  proper 
course  is  to  giro  notice  of  trial  under  Order  XXXVI.,  rule  4,  or 
to  apply  for  an  order  dismissing  the  action  under  Order  XXX  VL, 
rule  4a. 

It  is  a  matter  of  discretion  whether  the  Court  will  order 
judgment  under  Order  'XL.,  rule  11 :  MeUor  y.  Sidebattom.  (6) 
Apart  from  the  counter-claim,  the  defendant's  proper  course 
would  obyiously  be  to  apply  to  dismiss  the  action  tot  want  of 
prosecution.  It  is  submitted  that  for  this  purpose  the  counter- 
claim must  be  treated  merely  as  a  defence.  It  is  not  practically 
the  same  as  a  cross-action,  it  has  been  held  to  depend  on  the 
action,  and  if  the  action  is  discontinued  it  foils  to  the  ground: 
Vavasfywr  v.  Krupp.  (7) 

Grove,  J.  I  have  not  been  without  doubt  in  this  case,  but  on 
the  whole  I  think  we  must  give  judgment  for  the  defendant. 
The  provisions  of  the  rules  with  regard  to  counter-claims  are  not 
yery  distinct,  so  far  as  this  point  is  concerned,  but  Order  XIX., 
rule  3,  which  says  that  a  counter-claim  shall  have  the  effect  of  a 
statement  of  claim  in  a  cross-action,  seems  to  be  applicable  in  this 
as  in  other  cases.  That  being  so,  the  counter-claim  here  is  in  the 
same  position  as  if  it  had  been  a  statement  of  claim.  Then  by 
Order  XXIX.,  rule  12,  if  no  reply  is  delivered,  the  pleadings  are 

(1)  12  Ch.  D.  758.  (4)  8  Ch.  D.  793. 

(2)  24  W.  R.  392.  (6)  1  Ch.  D.  696. 

(3)  6  Ch.  D.  694.  (6)  6  Ch.  D.  342. 

(7)  15Ch.D.474. 

2  Y2  2 
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1882  to  be  deemed  closed,  and  the  statements  of  fact  in  the  pleading  last 
Lumsden'"  delivered  are  to  be  deemed  to  be  admitted.  It  most  be  taken 
WiNTE  therefore  in  this  case  that  the  statements  of  fact  in  the  counter- 
claim are  admitted.  Then  by  Order  XL,  rule  11,  the  defendant 
may  moye  for  any  order  to  which  he  is  entitled  on  admissions  in 
the  pleadings.  I  must  admit  I  should  have  been  inclined  to 
think  that  this  rule  was  not  applicable  to  the  present  case,  but 
for  the  decisions  on  the  subject.  It  comes  after  a  rule  which 
expressly  provides  for  motions  for  "  judgment^"  and  the  word 
"  judgment "  is  not  used  in  it,  but  the  word  "  relief"  which  is  not 
the  term  generally  used  to  indicate  final  judgment.  It  seems, 
however,  that  Courts  of  co-ordinate  jurisdiction  have  held  it  to 
apply  to  final  judgment,  and  by  their  decisions  we  are  bound.  So 
construing  the  rule  the  case  seems  by  virtue  of  the  other  rules  to 
which  I  have  referred  to  be  brought  within  it,  and  the  defendant 
appears  to  be  entitled  to  judgment  on  the  counter-claim  as  mell  as 
the  claim.  If  he  is  not  so  entitled,  either  the  action  remains 
suspended  and  he  gets  no  relief  on  his  counter-claim,  or  he  most 
elect  to  dismiss  the  action  for  want  of  prosecution,  and  so  abandon 
his  counter-claim  and  bring  a  fresh  action  in  respect  of  it  It 
seems  to  me  on  the  whole,  though  not  without  doubt,  that  the 
defendant  is  entitled  to  judgment 

Lopes,  J.    If  there  had  been  no  decision  on  the  subject,  1 
should  have  been  inclined  to  doubt  whether  Order  XL.,  rule  11 
applied  to  final  judgment,  or  only  to  interlocutory  measures  of 
relief,  but  the  decisions  seem  to  go  the  length  of  shewing  that  the 
Courts  have  under  that  rule  granted  final  judgment  on  admissions 
in  the  pleadings.    There  does  not  appear  to  have  been  any  case 
in  which  it  has  been  applied  as  it  is  here  sought  to  be  apph'ed  in 
respect  of  a  counter-claim,  but  it  seems  in  principle  that  the 
counter-claim  must,  for  this  purpose,  stand  on  the  same  footing  as 
an  action.  It  is  urged  that  the  proper  course  is  to  apply  to  dismiss 
the  action,  but  the  defendant  seeks  for  judgment,  and  it  is  not 
clear  whether,  if  he  dismissed  the  action,  his  counter-claim  would 
not  fall  to  the  ground.    I  think,  therefore,  we  ought  to  act  on  the 
provisions  of  Order  XL.,  r.  11,  and  give  the  defendant  judgment 
on  the  claim  and  counter-claim.     If  the  plaintiff  has  merits  it  is 
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open  to  him  to  make  an  application  hereafter  to  set  aside  the 
judgment. 

JudgmmUfcT  (he  defendant. 

Solicitor  for  plaintiff :  Qavrod. 

Solicitor  for  defendant :  Birt. 

E.  L. 


LuMnmr 

Wxaxn. 


[IN  THE  COURT  OF  APPEAL.]  Marck  28. 


THE  WHITECROSS  WIRE  AND  IRON  COMPANY,  LIMITED  v.  SAVILL 

AND  OtHIBS. 

Ship — Qen&ral  Average — Skip  en  Fire  in  Barbour — Water  poured  upon  Cargo 
— Terminaiion  ^  Mariiime  Adventure — Arrival  of  Ship  at  Port  (f  Desti^ 
nation — Cargo  remaining  on  Board. 

To  pour  water  upon  the  caigo  pursuant  to  the  master's  orders  for  the  purpose 
of  eztiDguitthing  a  lire  which  has  broken  out  in  a  ship's  hold,  is  a  general  average 
act,  aod  if  the  cargo  is  thereby  injured,  the  owner  is  entitled  to  a  contribution. 

Whilst  the  cargo  remains  on  board  a  ship  after  her  arriyal  at  the  port  of  desti- 
nation, the  maritime  adventure  is  not  terminated  so  as  to  absolve  the  owners  of 
the  cargo  and  the  ship  from  mutual  rights  and  liabilities. 

The  defendants  were  the  owners  of  the  H.,  which  having  arrived  at  her  port 
of  destination  at  the  end  of  a  voyage,  unloaded  about  1300  tons  of  her  cargo ; 
about  100  tons  remained  on  board.  Whilst  she  was  lying  at  a  wharf,  a  fire 
broke  out  in  her  hold,  and  in  order  to  extinguish  it  her  master  caused  water  to 
be  poured  into  her,  whereby  some  goods,  forming  part  of  the  cargo  and  belong- 
ing to  the  plaintiffs,  were  damaged.  The  H.  might  have  been  scuttled  and  raised 
again ;  but  if  the  fire  had  not  been  extinguished,  she  would  have  been  in  peril  of 
partial  destruction : — 

Heldt  that  the  defendants  were  liable  to  contribute  by  way  of  general  average 
for  the  damage  done  to  the  plaintiff's'  goods. 

AcTiOK  to  recorer  a  contribution  by  way  of  general  average. 

The  action  came  on  for  trial  in  London  before  Pollock,  B.,  when 
the  jary  were  discharged  from  giving  a  yerdict|  and  the  following 
facts  were  proved  or  admitted. 

The  defendants  were  the  owners  of  an  iron  ship  called  the 
Himalaya^  and  the  plaintiffs  caused  to  be  shipped  on  board  of  her 
fifty  coils  of  fencing  wire  to  be  carried  from  London  to  Wellington, 
New  Zealand.  The  Himalaya  sailed  from  London  in  the  beginning 
of  October,  1876,  and  on  the  25th  of  January,  1877,  she  arrived 
at  Wellington,  and  on  the  30th  she  went  alongside  a  wharf  and 
began  to  discharge  her  cargo,  which  then  consisted  of  about 
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1882  1400  tons;  she  oontinned  to  discharge  until  the  night  of  the 
WHITBCB06S  15th  of  February,  when  only  between  50  and  100  tons  of  cargo, 
WiraCo.  inQimiiug  the  plaintiffs'  wire,  remained  on  board.  Early  on  the 
Satill.  morning  of  the  16th  a  fire  broke  out  in  the  hold  of  the  Himalaya ; 
it  was  extinguished  by  pouring  water  into  the  hold  pursuant  to 
the  orders  of  the  master.  The  ship  was  much  damaged  by  the 
fire ;  the  skin  was  charred,  and  the  timber  of  the  deck  was  charred 
about  half  through ;  she  was  in  imminent  peril  until  such  time  as 
the  water  had  put  out  the  fire.  If  the  fire  had  not  been  got 
under  speedily,  the  whole  of  the  woodwork  about  the  ship  would 
have  been  Cbnsumed.  Some  of  the  cargo  remaining  on  board  was 
damaged,  partly  by  fire,  but  principally  by  the  water  used  in 
extinguishing  the  fire.  There  was  some  evidence  that  the  plain- 
tiffs' wire  had  been  rendered  unmerchantable  by  the  fire ;  but  it 
was  proyed  that  it  was  injured  by  the  water  poured  down  into  the 
hold*  The  Himalaya  was  drawing  at  the  time  of  the  fire  about 
eleyen  feet  of  water,  and  the  depth  at  high  water  at  the  wharf, 
where  she  was  lying,  was  about  twenty- two  feet.  The  fire  might 
have  been  extinguished  by  removiDg  one  of  her  plates  and  thereby 
scuttling  her ;  but  much  damage  would  hare  been  done. 

Upon  these  facts  it  was  contended  by  the  defendants  that  they 
were  not  liable  to  contribate  by  way  of  general  average  for  the 
loss  sustained  by  the  plaintiffs  through  pouring  water  into  the  hold 
upon  the  wire ;  but  Pollock,  B.,  gave  judgment  for  the  plaintiffs. 

The  defendants  appealed. 

March  24, 27,  28.  Sir  R  Oiffard,  Q.O.,  and  FoUard,  for  the 
defendants.  At  the  trial  the  learned  judge  considered  himself 
bound  by  previous  authorities,  but  there  are  only  two  English 
decisions  which  are  in  point  for  the  question  at  issue :  Stewart  v. 
West  India  and  Paeifie  Steamship  Co.  (1) ;  Aehard  v.  JSifi^.  (2) 
In  the  former  case  the  decision  really  turned  upon  the  language 
of  the  bill  of  lading ;  what  was  said  in  the  judgment  of  the  Court 
of  Queen's  Bench  as  to  the  law  of  general  average  was  really 
obiter  dictum ;  and  the  question  was  left  undetermined  in  the 
C!ourt  of  Exchequer  Chamber.  The  latter  case  merely  contains 
an  expression  of  opinion  by  Cockbum,  C.J,,  in  the  course  of  a 

(1)  Law  Bep.  8  Q.  B,  88,  in  Ex.  Ch.  862.  (2)  31  L.  T.  (N.S.)  647. 
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flammiDg  np ;  the  real  point  for  the  determination  of  the  jary  was       1882 
whether  the  alleged  cnstom  existed  in  point  of  fact.    These  two  wnmoBOfli 
authorities  may  be  reviewed  upon  the  present  appeal.    There     WikCo. 
may  be  decisions  in  American  courts  shewing  that  the  plaintiffs     Satxu.. 
may  be  entitled  to  a  general  ayerage  contribution ;  but  they  are 
of  no  weighty  if  they  are  at  variance  with  the  law  of  England. 

The  real  question  is  whether  the  incidents  necessary  to  ccMisti- 
tute  a  general  average  act  existed  in  the  present  case :  in  2  Amould 
on  Marine  Insurance,  part  3,  ch.  4,  pp.  814,  815  (5th  ed.)  a 
general  average  act  is  defined  as  consisting  *'  of  an  intentional  act 
on  the  part  of  man,  out  of  the  course  of  the  master's  ordinary 
duty  as  agent  of  the  shipowner,  done  on  account  of  the  common 
adventure,  to  avert  a  total  loss  of  the  whole,  under  circumstances 
in  which  it  is  the  only  alternative."  It  will  be  seen  that  many  of 
the  incidents  stated  in  this  definition  are  wanting  in  the  present 
<!a8e. 

The  argument  for  the  defendants  may  be  divided  into  several 
heads  and  may  be  stated  in  the  following  manner : 

First,  there  was  no  ''sacrifice."  The  part  of  the  adventure 
Toluntarily  destroyed  must  be  of  some  ralue :  Shepherd  v.  KM- 
gen  (1) :  here  the  wire  would  have  been  destroyed  by  the  fire  and 
was,  in  fisict,  worthless.  That  case  shews  that  the  meaning  of  the 
word  '*  sacrifice  "  had  never  been  previously  determined,  and  that 
it  implies  the  destruction  of  something  valuable. 

Secondly,  there  was  no  imminent  risk  to  the  whole  adventure : 
<in  Harrison  y.  Bank  of  Australaeia  (2)  the  nature  of  an  imminent 
peril  was  discussed,  but  the  judges  of  the  Court  of  Exchequer  were 
not  agreed  whether  a  claim  for  a  general  average  contribution 
<x>uld  be  sustained. 

[LoBD  CoLEBiOGE,  C.J.  The  judges  in  that  case  do  not  appear 
to  differ  as  to  the  law.] 

In  the  present  case  there  was  no  sacrifice  of  part  for  the  benefit 
of  the  whole :  no  common  danger  existed,  and  no  common  benefit 
was  contemplated,  and  without  these  incidents  no  claim  for  a  con- 
tribution can  be  supported:  2  Amould  on  Marine  Insurance, 
part  8,  ch.  4,  p.  820,  5th  ed.  There  was  no  danger  of  an  imme- 
diate total  loss  of  the  whole  adventure.  There  was  no  peril  of 
(1)  2  C.  P.  D.  686.  (2)  Law  Rep.  7  Ex.  39. 
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1882  destruction  to  the  yessel ;  she  was  built  of  iron,  and  might  hare 
WHiTEOBOfls  ^^^  scuttled  and  sunk ;  and  afterwards,  the  depth  of  water  in  the 
WiBE  Go.  harbour  being  small,  she  might  have  been  raised  at  a  little 
Batill.  expense ;  she  was  not  at  sea,  and  the  small  part  of  her  carga 
aboard  at  the  time  of  the  fire  might  have  been  burnt  or  destroyed 
without  substantial  injury  to  the  ship.  The  master,  therefbie, 
had  an  altematiye  mode  of  saving  the  ship.  If  she  had  been 
scuttled  and  sunk,  that  would  not  have  been  a  general  ayerage 
loss;  she  might  be  in  peril  of  injury  from  the  fire,  but  not  of 
destruction,  and  this  is  insufiSoient  to  uphold  a  claim  for  con* 
tribution  by  way  of  general  average.  In  JSehmidt  v.  Boyal  MiaU 
Steamship  Co.  (1)  the  fire  in  the  vessel's  hold  broke  out  when  she 
was  at  sea,  and  when  she  could  not  be  scuttled  and  sunk  without 
totally  destroying  her,  and  when  the  only  mode  of  extinguishing 
the  fire,  so  as  to  save  the  adventure,  was  by  pumping  or  throwing 
down  water  into  the  hold,  and  that  circumstance  renders  the 
decision  of  no  authority  in  the  present  case.  If  casks  of  gun* 
powder  had  been  in  the  ship's  hold  at  the  time  of  the  fire,  the 
pouring  of  water  upon  the  plaintifiis'  goods  might  have  given  rise 
to  a  valid  claim  for  a  general  average  contribution ;  for  in  that 
case  there  would  have  been  an  imminent  peril  common  to  the 
whole  adventure.  In  2  Phillips  on  Insurance,  ch.  15,  s.  1,  par. 
1270,  it  is  said  that  ^'in  order  to  constitute  a  basis  for  a  con- 
tribution for  an  expense  or  sacrifice,  it  must  be  occasioned  by  an 
apparently  imminent  peril,"  and  the  proposition  is  explained  in 
the  succeeding  paragraph  (1271).  It  is  the  absence  of  imminent 
peril  to  the  ship,  which  renders  the  injury  to  the  plaintiffs'  goods 
a  particular  and  not  a  general  average  loss.  Before  Sietoart  y. 
West  India  and  Pacific  Steamship  Co.  (2)  and  Achard  y.  Bing  (3), 
losses  like  that  occurring  in  the  present  case  were  treated  as 
particular  average  losses,  as  appears  from  2  Amould  on  Marine 
Insurance,  part  3,  ch.  4,  page  817,  5th  ed.,  although,  as  must  be 
admitted,  the  correctness  of  the  practice  is  there  doubted. 

Thirdly,  in  order  to  found  a  claim  for  a  general  average  contribu- 
tion, the  act  of  sacrifice  must  be  out  of  the  master's  ordinary  duty : 
here  it  was  the  master's  duty  to  extinguish  the  fire ;  and  his  acts 

(1)  45  L.  J.  (Q.6.)  646.  (2)  Law  Bep.  8  Q.  B.  88 ;  in  Ex.  Ch.  362. 

(3)  31  L.  T.  (N.S.)  647. 
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in  discharge  of  his  ordinary  doty  cannot  be  converted  into  a       1882 
general  average  loss.  Wmmion 

[Bbbtt,  L.J.    No  doubt,  in  one  seose,  it  was  the  duty  of  the    ^^  ^ 
master  to  poor  water  into  the  hold,  if  he  thought  that  the  fire      SAvni.. 
would  spread  throughout  the  ship;  but  can  that  act  be  said  to 
have  been  part  of  his  **  ordinary  duty  ?  '*] 

At  all  events,  the  master  resorted  only  to  the  usual  method  of 
extinguishing  the  fire. 

Fourthly,  at  the  time  of  the  fire  the  voyage  had  terminated 
and  the  common  adventure  was  at  an  end ;  the  vessel  had  been 
three  weeks  in  harbour,  and  had  discharged  the  greater  part  of 
her  cargo.  The  liability  to  a  general  average  contribution  is 
an  obligation,  not  of  common  law,  but  of  maritime  law,  and  ceases 
when  the  adventure  is  finished,  that  is,  when  the  carriage  of 
the  goods  to  the  port  of  destination  is  completed*  In  tbe 
present  case,  upon  the  arrival  of  the  vessel  at  Wellington,  the 
defendants  became  mere  bailees  of  the  goods  at  the  common  law ; 
and  the  liability  to  contribute  had  ceased,  as  is  plain  from  the 
reasoning  in  Mouse's  Case.  (1)  Suppose  a  bill  of  lading  for  the 
carriage  of  goods  by  canal,  railway,  lighter,  and  ship,  the  goods 
being  part  of  a  common  adventure,  and  suppose  that  the  goods 
are  intentionally  destroyed  for  the  benefit  of  the  whole  adventure 
before  reaching  the  ship :  no  liability  to  contribute  will  arise, 
although  a  claim  for  contribution  might  have  been  sustained 
if  the  goods  had  been  destroyed  under  similar  circumstances 
after  they  had  reached  the  ship  and  after  the  voyage  had  com- 
menced. (2) 

Cohen,  Q.C.  (F.  W.  HoOams,  with  him),  for  the  plaintifis.  It  is 
of  no  consequence  to  consider  what  may  have  been  the  practice  of 
average  adjusters  before  Stewart  v.  West  India  and  Paeifie  Steamskip 
Co.  (3)  and  Aehard  v.  Bing  (4) ;  for  they  always  intend  to  follow 

(1)  12  Bep.  63.  but  the  Court  said  that  this  qaeation 

(2)  Pollard^  in  the  course  of  his  ar-  had  not  been  raised  at  the  trial,  and 
gament,  alleged    that   the  plaintiffs'  declined  to  take  it  into  consideration 
wire,  at  the  time  when  water  was  for  the  purposes  of  their  decision, 
poured aponit,hadbeoomennmeichant-  (3)  Law  Bep.  8  Q.  B.  88;  in  Ex. 
able  through  damage  by  fire,  and  beg»n  Ch.  862. 

to  argue  that  on  this  ground  no  general         (4)  31  L.  T.  (N.S.)  647. 
avenige  contribution  could  be  claimed ; 
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1882       the  law  as  .laid  down  in  oonrts  of  jostice.    In  the  present  case  it 

WHrrsaBOfls'  was  proved  that  the  plaintifia'  wire  was  damaged  by  the  water 

WiBE  Co.     poiu-ed  into  the  hold.    The  only  real  question  is  whether  the 

Sayill.     pouring  of  water  into  the  ship's  hold  is  a  general  average  act : 

the  other  questions  in  this  case  are  concluded  by  Ahoood  t. 

Sdlar  (l)y  which  shews  that  whatever  follows  from  a  general 

average  act  is  the  subject  of  a  general  average  contribution. 

[LoBD  CoLEBiDGEy  C.  J.  Atwood  V.  SeUar  (1)  certainly  shews 
that  any  consequence  flowing  from  a  general  average  act  is  the 
subject  of  a  general  average  contribution,  although  it  happens 
afterwards,  and  therefore  is  separated  in  point  of  time  from  the 
general  average  act] 

In  2  Arnould  on  Marine  Insurance,  part  8,  ch.  4,  s.  2,  art  3, 
p.  914  (2nd  ed.),  it  is  said :  "  When  the  ship  is  scuttled  to  extin- 
guish  a  fire  in  her  hold,"  not  caused  by  spontaneous  combustion  of 
part  of  the  cargo,  *^  the  practice,  it  seems,  is  to  allow  the  damage 
done  to  the  ship  as  a  general  average,  but  not  the  damage  done 
to  the  cargo  by  the  water."  For  this  Baily  on  Average^  75,  82, 
83,  is  cited ;  in  a  note  the  author  adds :  ^  Mr.  Baily  justly  demurs 
to  the  latter  branch  of  the  rule  as  unreasonable."  It  is  plain 
that  the  author  considered  that  damage  done  to  a  cargo  through 
scuttling  the  ship  foi  the  benefit  of  the  common  adventure  ought 
to  be  considered  as  a  general  average  loss ;  and  no  difference  can 
eziBt  in  principle  between  scuttling  a  ship  and  pouring  water 
down  into  the  hold.  In  2  Parsons  on  Marine  Insurance,  eh.  5, 
8. 11,  p.  288,  it  is  said  in  a  note  **  where  a  cargo  is  on  fire  from 
an  accidental  cause,  and  the  vessel  is  scuttled  or  water  is  poured 
down  to  extinguish  the  fire,  and  goods  are  thereby  injured,  which 
the  fire  had  not  reached,  they  are  to  be  contributed  for.''  And 
in  Nimck  v.  Holmes  (2),  the  Court  were  clearly  of  opinion  that 
damage  done  by  water  or  steam  in  extingaishing  a  fire  is  a 
general  average  loss.    [He  was  then  stopped,] 

PoUard,  in  reply. 

LoBD  OoLBBiDGE,  C.J.  I  think  that  the  plaintiffs,  who  aie 
the  respondents  upon  this  appeal,  are  entitled  to  judgment  I 
understand  that  the  question  now  comes  for  the  first  time  before 

(1)  5  Q.  B.  D.  286.  (2)  25  Pennsylv.  Repw  366,  373. 
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the  Court  of  Appeal,  and  the  point  to  be  decided  is  whether  the        1882 
facts  bring  the  case  within  the  principles  of  general  average.    It  whitboboss' 
most  be  shewn  that  an    imminent  peril  existed,  and  that  the    ^^^'Oo. 
master  deliberately  and  for  the  sake  of  preserving  the  adventure      Bavill. 
sacrificed  that  in  respect  of  which  contribution  is  claimed.    The  Lom  coieiidgc, 
facts  were  shortly  these.    The  ship  had  reached  her  port  of  desti- 
nation, and  in  a  certain  sense  the  voyage  was  over;  a  great  deal 
of  the  cargo  had  been  unladen,  but  about  fifty  or  a  hundred  tons 
remained  on  board ;  a  fire  broke  out  in  the  hold,  and  in  order  to 
save  the  ship  and  cargo,  water  was  poured  down ;  by  pouring 
dowil  the  water  the  fire  was  extinguished  and  the  ship  was  saved, 
but  part  of  the  cargo  remaining  on  board,  including  the  plaintiffs' 
goods,  was  damaged  by  the  water. 

I  am  unable  to  come  to  the  conclusion  that  this  is  not  a  case  of 
general  average ;  the  facts  seem  to  me  to  fall  within  the  defini- 
tion of  a  general  average  act  It  is  said  that  it  has  been  until 
recently  the  custom  to  exclude  a  misfortune  of  this  kind  from 
adjustment  as  a  general  average  loss,  and  to  treat  it  only  as  a 
particular  average  loss.  Upon  turning  to  Baily  on  General 
Average,  p.  81, 1  find  the  following  passage :  ''  The  damage  done 
to  cargo  by  pouring  water  upon  it  to  extinguish  a  fire,  or  by 
water  admitted  into  a  vessel's  hold  when  she  is  scuttled  to  extin- 
guish a  fire,  is  .  .  .  excluded  from  general  average.  In  defence 
of  this  practice  no  valid  reason  can  be  urged.  It  is  based  on  an 
erroneous  idea  that  a  general  average  cannot  arise  when  the 
degree  of  danger  is  so  great  that  it  amounts  to  a  moral  certainty 
of  total  loss,  and  on  a  fanciful  distinction  between  the  degree  of 
danger  existing  in  cases  of  fire,  and  the  degree  existing  when  a 
vessel  is  on  her  beam-ends,  or  on  the  point  of  foundering, — a 
distinction  which  the  ingenuity  of  argument  may  draw,  but  which 
will  not  bear  the  test  of  common  sense."  The  author  here  states 
what  the  English  practice  is,  but  he  expresses  an  opinion  con- 
demnatory of  it;  and  he  states  similar  views  at  pp.  12  n.,  40. 
It  has  not  been  the  practice  in  the  courts  in  the  United  States  to 
treat  as  particular  average  a  loss  occasioned  by  pouring  water 
into  the  hold  in  order  to  extinguish  a  fire,  and  the  text-book, 
2  Parsons  on  Marine  Insurance,  ch.  5,  s.  11,  p.  288  n.,  intimates  that 
the  loss  must  be  considered  as  giving  rise  to  a  general  average 
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1882        contribntion.    How  stand  the  authorities  in  the  English  CSomts? 

Whitbobom  I  ™^7  assuredly  say  that  no  authority  conflicts  with  our  decision. 

Wnffi  Co.    i^  Stetcati  v.  West  India  and  Paeijic  Steamship  Co.  (1),  the 

Savill.     judges  of  the  Court  of  Queen's  Bench  expressed  riews  which  are 

LoniGoteridge,  directly  in  point ;  it  is  true  that  the  question  was  decided  in 
favour  of  the  defendants^  who  were  resisting  the  claim  for  contri- 
bution ;  but  the  ground  of  the  decision  was  that,  the  parties  having 
agreed  that  average  should  be  adjusted  according  to  "British 
custom/'  it  must  be  taken  that  the  ''  British  custom  "  meant  the 
British  practice^  by  which,  according  to  the  statements  in  the 
special  case,  adjusters  treated  as  particular  average  a  loss  occi- 
sioned  by  pouing  water  into  a  ship's  hold  in  order  to  extingniflh 
a  fire.  The  parties,  therefore,  were  bound  by  their  agreement  not 
to  treat  the  loss  as  a  general  average.  But  it  was  laid  down  that 
according  to  the  general  law  the  loss  was  the  subject  of  a  general 
average  contribution ;  and  Nimiek  v.  Holmes  (2),  was  cited  and 
and  approved  of.  Stewart  v.  West  India  and  Paeifie  Steam- 
ship Co.  (1),  went  upon  error  to  the  Court  of  Exchequer  Chamber, 
and  there  no  decision  was  given  upon  the  question  of  general 
average ;  carefully  guarded  language  was  used,  and  the  case  was 
decided  upon  the  point  that  the  parties  had  agreed  to  be  bonnd 
by  ''  British  custom,"  and  that  it  was  admitted  what  the  ''British 
custom"  was.  This  case  was  decided  in  1873.  The  question 
again  came  before  the  Queen's  Bench  Division  in  Schmidt  v.  Boyd 
Mail  Steamship  Co.  (8),  decided  in  1876.  It  has  been  argued 
that  that  case  is  not  the  same  as  this ;  but  at  all  events  it  strongly 
resembles  Stewart  v.  W^  India  and  Pacijie  Steamship  Co.  (I) 
It  was  considered  in  Sdimidt  v.  Boyal  Mail  Steamship  Co.  (3) 
whether  the  terms  of  the  bill  of  lading  could  override  the  general 
law ;  but  it  was  held  that  the  general  law  did  apply,  and  that  the 
ship-owners  were  liable  to  a  contribution  by  way  of  general 
average.  The  same  point  appears  to  have  been  decided  in  Aspinr 
toaU  V.  Merchant  Shipping  Company,  which  seems  to  be  nowhere 
reported.  We  have  therefore  the  authority  of  different  judges  of 
the  Court  of  Queen's  Bench,  and  of  the  Queen's  Bench  Division, 
for  holding  that  to  pour  water  upon  a  cargo  in  order  to  extingnish 

(1)  Law  Rep.  8  Q.  B.  88 ;  in  Ex.         (2)  25  Pennsylv.  Rep.  366, 373. 
Ch.  362.  (3)  46  L.  J.  (Q.B.)  646. 
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a  fire  is  a  general  average  act;  these  jadges  all  are  of  opinion       18S2 
that  the  law  is  as  has  been  contended  for  by  the  plaintiff^,  so  far  "whiteobobs' 
as  English  law  is  concerned.  No  authority  is  against  our  decision.     ^^  ^ 
In  AUwoody.  SeOar  (1),  the  judgment  of  this  Conrt  was  delivered     Satill. 
by  Thesiger,  L.J.y  who  points  out  that  the  practice  of  average  Lordo^erkige. 
adjusters  professes  to  follow  legal  principles  and  authority.    The 
principle  is  laid  down  in  the  following  general  terms  (p.  289) : 
^  The  principle  which  underlies  the  whole  doctrine  of  general 
average  contribution^is  that  the  loss  immediate  and  consequential 
caused  by  a  sacrifice  for  the  benefit  of  cargOi  ship,  and  freight 
should  be  borne  by  alU'     The  decision  was  in  favour  of  the 
claim  for  a  general  average  contribution.    On  general  principles 
nothing  ought  to  make  us  hesitate  to  bring  the  case  before  us 
within  the  rule  of  general  average. 

The  fourth  point  urged  on  behalf  of  the  defendants  is  somewhat 
extraordinary:  it  has  been  argued  that  general  average  is  a 
branch  of  the  maritime^  and  not  of  the  common  law,  and  it  has  in 
effect  been  contended  that  the  ship  being  moored  at  a  wharf  the 
voyage  must  be  taken  to  have  been  at  an  end,  and  the  fire  to 
have  broken  out,  so  to  speak,  on  land.  The  voyage  probably  had 
come  to  an  end  ;  and  it  may  possibly  be  that  the  liabilities  of  the 
underwriters  had  ceased;  but  the  liabilities  of  the  shipowners 
upon  the  bills  of  lading  were  still  existing,  and  this  shews  that 
the  maritime  adventure  was  not  at  an  end.  But  if  any  authority 
is  wanted,  it  may  be  found  in  Aehard  v.  Bing  (2);  there  the 
voyage  was  at  an  end  when  the  fire  broke  out,  for  the  vessel  was 
discharging  her  cargo;  nevertheless  it  was  expressly  ruled  by 
Cockburn,  C.J.,  that  by  the  general  law  the  Lability  to  a  claim 
for  a  general  average  contribution  attached :  that  authority  dis- 
poses  of  this  point. 

The  rule  which  we  lay  down,  of  course  applies  only  so  far  as 
the  plaintiffs'  wire  was  damaged  by  water ;  for  there  must  be  an 
intentional  sacrifice.  But  no  distinction  between  damage  by  water 
and  damage  by  fire  was  made  at  the  trial,  and  the  case  was  rested 
upon  the  point  whether  goods  damaged  by  pouring  water  upon 
them  in  order  to  extinguish  a  fire  are  the  subject  of  a  general 
average  contribution. 

(])  6  Q.  B.  D.  286.  (2)  31  L.  T.  (N.S.)  647. 
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1882  t  think  that  the  plamtiffd,  who  are  the  respondents  npon  this 

l^HiTEOBOBs  appeal,  are  entitled  to  judgment. 
WikbCo. 

«. 
Savill.  Bbbtt,  L.J.    This  is  an  action  by  the  owners  of  part  of  a  cargo 

against  the  shipowners  for  a  general  average  contribution :  it  was 

tried  before  Pollock,  B.,  without  a  jury,  and  I  will  in  the  first 

instance  proceed  to  state  my  view  of  the  facts.    It  is  the  case  of 

an  ordinary  maritime  adventure  :  the  vessel  was  in  port  and  had 

unloaded  a  considerable  part  of  her  cargo,  but  a  fire  had  brokai 

out  on  board,  and  if  it  was  not  checked  there  would  have  been  at 

all  events  a  partial  destruction  of  the  ship  and  of  the  remaining 

cargo ;  if  she  had  been  scuttled,  great  damage  would  have  been 

done  to  her :  the  master  poured  water  into  her  in  order  to  extinguish 

the  fire :  this  was  a  reasonable  step  to  take :  however  the  cargo 

was  damaged  and  injury  was  done  to  it  by  water.    The  question 

is  whether  the  injury  to  the  plaintiffs'  wire  constitutes  a  general 

average  loss.    The  law  of  general  average  is  subject  to  certain 

rules;    there   must    be   danger,  there  must   be    an  intent  to 

^sacrifice.**    If  there  is  an  imminent  danger,  and  if  the  captain 

sacrifices  part  in  order  to  save  the  rest  of  the  adventure,  a  claim 

for  a  general  average  contribution  arises.    It  has  been  argued 

that  there  must  be  danger  of  an  immediate  total  loss  of  the 

whole  adventure :  some  phrases  in  Amould  on  Marine  Insurance 

appear  to  justify  this  contention;  but  I  think  this  argument  has 

been  pushed  too  far  on  behalf  of  the  defendants.    Mere  bona  fides 

on  the  part  of  the  captain  is  not  sufficient,  it  must  be  shewn  that 

those  circumstances  did  in  fact  exist  which  give  rise  to  the  right 

of  contribution.    In  this  case  there  was  imminent  peril  to  the 

whole  adventure ;  and  if  a  danger  did  exist  such  as  to  make  the 

sacrifice  reasonable,  and  if  a  part  of  the  adventure  was  sacrificed 

for  the  benefit  of  the  whole,  then  a  claim  for  general  average 

arises,  and  it  is  insufficient  to  shew  that  complete  destruction  was 

not  imnunent    It  has  been  argued  that  no  total  loss  of  the  ship 

would  have  occurred  in  the  present  case,  because  she  was  built  of 

iron  and  could  not  be  destroyed  by  fire ;  but  it  was  proved  that 

the  fire  had  got  a  strong  hold  upon  her,  and  it  would  have  burnt 

her  woodwork,  such  as  her  deck  and  masts,  and  also  her  sails ;  if 

the  fire  had  not  been  extinguished,  she  would  have  been  brought 


VOL.  YIIL  QUBEITS  BENOH  DIVISION. 

almost  to  the  state  of  a  wreck.    It  has  been  said  that  the  defend-        18S2 


ants'  vessel  might  have  been  scuttled;  but  the  expense  of  raising  wniraoBoeB 
and  repairing  her  would  have  entitled  her  owners  to  a  general    ^^  ^' 
average  contribution;    and  because  an  apparently  alternative     Bavtlu 
mode  of  proceeding  existed^  the  captain  cannot  be  said  to  have     Brem  uj. 
acted  unreasonably.    It  is  said  that  it  was  within  the  captain's 
ordinary  duty  to  extinguish  the  fire ;  still  it  was  his  duty  to  carry 
the  goods  safely,  and  in  extraordinary  circumstances  he  becomes 
in  efiect  the  agent  for  all  parties.    As  I  have  before  said,  there 
must  be  an  intentional  sacrifice :  here  the  captain  intentionally 
inundated  the  cargo,  and  thereby  necessarily  damaged  it  by  water. 
I  wish  to  point  out  that  if  the  ship  had  been  improperly  flooded, 
the  owners  of  the  cargo  would  have  a  right  of  action  against  the 
shipowners  for  all  the  cargo  injured.     Similarly  if,  under  the 
pretence  of  preserving  the  adventure,  the  cargo  is  jettisoned 
without  due  cause,  the  owner  will  have  a  right  of  action  against 
the  shipowner  for  the  whole  of  his  loss.    All  the  circumstances 
seem  to  me  to  exist  which  constitute  a  general  average  loss. 

It  has  been  argued  that  at  the  time  of  the  fire  the  voyage  was 
finished,  and  the  maritime  law  had  ceased  to  operate;  but  the 
maritime  adventure  was  not  at  an  end,  it  was  not  at  an  end  until 
all  the  goods  were  delivered. 

Some  evidence  was  given  that  the  wire  was  so  damaged  by 
the  fire  as  to  be  unmerchantable  at  the  time,  when  the  water  was 
poured  upon  it ;  but  no  point  as  to  this  was  raised  at  the  trial, 
and  no  question  can  be  raised  now.  , 

Agreeing  with  previous  decisions  cited  before  us,  we  ought  to 
declare  that  the  facts  proved  in  the  present  case  gave  rise  to  a 
claim  for  a  general  average  contribution.  In  Stewart  v.  West  India 
and  Pacific  Steamehip  Co.  (1)  the  judges  of  the  Court  of  Ex« 
chequer  Chamber  thought  it  better  not  to  determine  the  question 
before  us,  it  not  being  necessary  for  the  decision  of  the  action. 

HoLKEB,  L.  J.,  concurred. 

Judffmeni  affirmed. 

Solicitors  for  plaintiffs :  HoUams,  San^  Jk  Coward. 
Solicitors  for  defendants :  IngUdew  d  Inee. 

(1)  Law  Bep.  8  Q.  B.  88;  in  Ex.  Cb.  862. 

J.  E.H. 
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1882  [IN  THE  GOUBT  OF  APPEAL.] 

-^ ORMEBOD  AND  Othkbs  v.  THE  TODMORDEN  JOINT-STOCK  MILL 

COMPANY  (LIMITED). 

Tiidl— 'Compulsory  Beferenct — Judicature  Ad,  1873,  ss.  56  and  57 — Appeal 
from  Judicial  Discretion  in  directing  Trial  he/ore  an  OffidaX  Rfftret. 

The  Court  of  Appeal  has  power  to  review  the  order  made  by  a  judge  under 
8.  57  of  the  Judicature  Act,  1873,  who,  having  jurisdiction  to  make  anch  cxrder, 
has  in  the  exercise  of  his  discretion  ordered  the  issues  of  &ct  in  an  action  to  be 
tried  by  an  official  referee,  on  the  ground  that  they  required  prolonged  examination 
of  documents  and  also  scientific  and  local  investigation ;  but  the  Court  of  Appeal, 
whose  discretion  in  such  case  is  to  be  substituted  for  that  of  the  judge,  will  not 
exercise  such  discretion  except  in  a  strong  case  where  it  clearly  thinks  the  judge 
has  wrongly  exercised  his  discretion,  and  that  an  injustice  has  been  done  bj  the 
order  ho  has  so  made. 

So  held  by  Brett  and  Holker,  L.JJ.  (Lord  Coleridge,  C.J.,  doubting  if  the 
Court  had  jurisdiction  to  review  the  discretion  of  the  judge). 

Semhle,  per  Brett,  L. J.,  that  the  "  prolonged  examination  of  documents^* 
intended  by  s.  57  of  the  Judicature  Act,  1873,  is  an  examination  required  to 
enable  the  judge  to  leave  questions  of  fact  to  the  jury ;  and  not  an  examination 
to  enable  him  to  determine  a  question  of  legal  right. 


The  plaintiffs  and  defendants  are  cotton-mill  owners  at  Tod- 
morden,  in  Lancashire,  having  their  miUs  near  the  river  Bamley. 
In  their  statement  of  claim  the  plaintiffs  stated  that  they  were 
possessed  of  a  goit  or  culvert  communicating  with  the  river,  by 
means  of  which  they  made  use  of  the  water  of  the  river  for 
supplying  certain  condensing  low-pressure  steam-engines  used  by 
them  for  driving  machinery  in  their  mill,  and  they  allied  that 
the  defendants,  at  a  point  above  the  goit»  diverted  the  water  of 
the  river  to  the  mill  and  premises  of  the  defendants,  and  there 
wasted  a  quantity  of  it  and  returned  the  residue  into  the  river 
very  hot  and  unfit  for  supplying  the  condensers  of  the  plaintiffa' 
steam-engines.  The  plaintiffs  also  alleged  that  the  goit  was  a 
branch  of  the  river,  and  that  the  plaintiffs  were  riparian  pro- 
prietors on  the  same  in  respect  of  their  mill,  and  as  such  were 
entitled  to  use  the  water.  They  claimed  damages,  and  also  an 
injunction. 

The  defendants,  by  their  statement  of  defence,  denied  that 
the  plamtiffs  were  riparian  proprietors,  and  asserted  that  the 
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defendants  were  riparian  owners,  and  farther  that  certain  pipes  by        1882 
which  they  were  alleged  to  have  diverted  the  water  were  carried     obmmbod 
with  the  license  of  the  occupiers  and  owners  of  the  riparian  estate  todmordbn 
of  which  their  mill  formed  a  part.    They  also  denied  waste  to    Mill  Oo. 
any  appreciable  extent^  and  any  increase  of  the  temperatore  of 
the  water  so  as  to  injure  the  plaintiffs. 

The  action  originally  came  on  for  trial  at  the  Manchester  Summer 
Assizes  of  1880,  before  Lindley,  J.,  who,  being  under  the  belief 
that  the  case  resolved  itself  into  one  of  law,  made  an  order  by 
consent  for  the  statement  of  a  special  case,  reserving  all  questions 
of  fact  to  be  tried  or  otherwise  dealt  with  after  the  points  of  law 
had  been  disposed  of.  No  special  case  was  however  stated,  as  the 
parties  were  unable  to  agree  upon  one.  The  defendants  stated 
that  they  were  advised  that  the  question  of  fact  as  to  whether  or 
not  they  interfered  to  any  appreciable  extent  with  the  volume  and 
temperature  of  the  water  lay  at  the  root  of  the  whole  action  and 
that  the  decision  of  that  issue  in  the  defendants'  favour  would 
dispose  of  the  action,  and  render  the  issues  of  law  of  the  plaintiffs 
or  defendants  being  riparian  owners,  or  of  the  defendants  being 
licensees  of  a  riparian  owner,  immaterial  The  parties  being  thus 
unable  to  agree,  went  afterwards  before  Lindley,  L.  J.,  but  that 
learned  judge  declined  to  settle  the  case,  stating  that  be  had  been 
under  a  misapprehension  of  the  facts  when  be  made  the  order 
or  a  special  case,  and  he  therefore  directed  that  the  action  should 
be  set  down  again  for  trial. 

Under  these  circumstances,  the  action  came  on  for  trial  before 
Pollock,  B.,  and  a  special  jury,  at  the  assizes  holden  at  Man- 
chester in  January  last,  eleven  of  whom  had  previously  had  a  view 
of  the  locus  in  quo  under  an  order  of  the  judge  that  the  jury 
should  have  a  view. 

Directly  after  the  plaintiffs'  counsel  had  completed  his  opening 
.speech  the  learned  judge  interposed,  and  said  that  it  seemed  to 
liim  that  the  action  was  not  fit  for  trial  at  the  assizes,  and  there- 
upon, notwithstanding  the  strenuous  opposition  of  the  defendants' 
;.ounsel,  he  made  an  order  under  s.  57  of  the  Judicature  Act, 
1873  (1),  in  the  following  terms:  "It  is  ordered  by  the  Court, 

(1)  Sect.  57  of  the  Judicature  Act,      than  a  criminal  proceeding   by  the 
1 S73 : — **  In  any  cause  or  matter  (other      Grown)  before  the  said  High  Court, 
Vol.  Vnr,  2  Z  2 
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1882       that  this  being  a  cause  or  matter  requiring  prolonged  examination 

Obmkbod     of  documents,  and  also  scientific  and  local  investigation,  which 

,  ToDiTOBDSH  c&i^^ot  ui  the  opinion  of  the  judge  conveniently  be  made  beforB 

Mill  Ck>.    a  jury,  or  conducted  by  the  Court  through  its  other  ordinary 

officers,  and  the  defendants  not  consenting  thereto,  the  questions 

and  issues  of  fact  raised  by  the  pleadings  in  this  action  be  tried 

by  an  official  referee,  and  that  this  action  be  adjourned  for  further 

consideration." 

The  defendants  appealed  against  this  order. 

March  28.  0.  RumU,  Q.O.,  and  H.  OoUins,  for  the  defendants. 
The  order  was  wrongly  made,  or,  at  all  events,  the  judicial  discretion 
of  Pollock,  B.,  was  wrongly  exercised,  and  if  his  order  is  upheld  the 
actions  in  the  Queen's  Bench  Division  will  be  reduced  to  actions 
for  breach  of  promise  of  marriage,  slander,  and  libel.  No  doubt 
8.  57  of  the  Judicature  Act,  1873,  has  a  very  wide  operation,  but 
it  is  a  condition  precedent  to  the  jurisdiction  of  the  judge  to  make 
the  order  under  that  section,  that  the  matter  is  one  requiring  a 
prolonged  examination  of  documents,  or  a  scientific  and  local 
investigation:  Lonfftnan  v.  Ecut.  (1)  Here  no  such  prolonged 
examination  was  required.  It  is  not  suggested  that  the  official 
referee  was  to  try  the  title  of  the  plaintiffs,  or  to  decide  questions 
of  law  as  to  whether  they  were  or  not  riparian  owners.  Neither 
was  there  required  any  scientific  or  local  investigation.  If  there 
was  any  scientific  investigation  it  was  of  the  most  ordinary  kind, 


in   which  all  parties  interested  who  tried  either  before  any  official  referee 

are  under  no  disability  consent  thereto,  to  be  appointed  as  hereinafter  provided, 

and   also   without   such   consent   in  or  before  a  spedal  referee  to  be  agreed 

any  such  cause  or  matter  requiring  on  between  the  parties,  and  any  such 

any  prolonged   examination  of  docu-  special  referee  so  agreed  on  shall  hare 

ments  or   accounts,  or  any  scientific  the  same  powers  and  duties  and  pro- 

or  local  examination,  which  cannot  in  ceed  in  the  same  manner  as  an  official 

the  opinion  of  the  Court  or  a  judge  referee.    All  such  trials  before  referees 

conveniently  be  made  before  a  jury,  or  shall  be  conducted  in  such  manner  as 

conducted  by  the  Court  through  its  may  be  prescribed  by  rules  of  Court, 

other  ordinary  officers,  the  Court  or  a  and  subject  thereto  in  such  manner  as 

judge  may  at  any  time,  on  such  terms  the  Court  or  judge  ordering  Uw  same 

as  may  be  thought  proper,  order  any  shall  direct." 
question  or  issue  of  fact,  or  any  ques-         (1)  3  C.  F.  D.  142. 
tion  of  account  arising  therein,  to  be 
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being  merely  a  case  of  tertiiig  the  heat  and  yolame  of  the  water,       1882 
and  as  regards  local  inyestigation,  railway  accidents,  rights  to    obmebod  " 
light  and  air,  and  even  mere  trespasses,  might  eqnally  be  called  xodvordot 
matters  of  local  investigation.    There  was  in  truth  nothing  which    Mill  Co. 
might  not  very  easily  have  been  determined  by  a  jury,  especially 
a  Manchester  special  jury,  composed,  as  it  would  be,  of  persons 
well  acquainted  with  the  working  of  cotton  mills,  and  in  every 
respect  far  better  qualified  to  deal  with  the  matter  than  an  oflSoial 
referee. 

[HoLKER,  L. J.  Is  there  any  case  shewing  to  what  extent  this 
-Court  can  review  the  discretion  of  the  judge  ?] 

No,  it  must  be  admitted  that  there  is  not,  though  the  cases 
shew  that  the  exercise  of  such  discretion  is  open  to  review.  In 
Eoeh  V.  Boor  (1),  Cotton,  L.J.,  said  that  the  question  there  was 
whether  the  judge  had  jurisdiction^  to  refer,  and  if  there  was^ 
whether  the  discretion  of  the  judge  had  been  so  wrongly  exer- 
cised that  the  Court  of  Appeal  ought  to  interfere. 

[Lord  Coleridos,  O.J.  The  question  there  was  whether  the 
judge  had  jurisdiction,  and  the  Court  held  that  he  had.] 

The  case  of  Leigh  v.  Brooks  (2)  raised  the  question  whether  an 
issue  as  to  a  fraudulent  sale  of  pictures  as  genuine  pictures  by  old 
masters  could  be  compulsorily  referred  under  s.  57,  on  the  ground 
that  the  examination  of  the  pictures  required  a  scientific  investi- 
gation, and  the  Court  of  Appeal,  though  it  decided  that  the  case 
was  not  one  which  gave  such  jurisdiction,  was  in  effect  of  opinion 
that  if  it  did,  still  the  order  ought  not  to  be  made. 

OuUyy  Q.O.,  and  Aypiand,  for  the  plaintifi.  There  was  juris- 
diction to  make  the  order  in  this  case;  and  next  the  learned 
judge  properly  exercised  his  discretion  in  making  such  order,  and 
the  Court  has  no  power  to  review  it  The  question  of  title  turned 
on  a  question  of  identity,  which  involved  the  application  of  the 
several  deeds  to  the  land  and  not  merely  their  construction,  and 
the  matter  would  therefore  necessarily  involve  a  prolonged  exami- 
nation of  documents  and  a  local  investigation.  Moreover,  a 
scientific  investigation  was  necessary  as  to  the  volume  and  tem- 
perature of  the  water  which  came  from  the  defendants'  and  the 
plaintiffs'  mills.  Therefore  there  was  juriBdiction  to  make  the 
(1)  49  L.  J.  (Q.B.)  665.  (2)  5  Ch.  D.  692. 

2  Z  2  2 
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1882       order.    Then  the  Act  expreBsIy  leaves  it  to  the  discretion  of 

Obmebod  "the  learned  judge  to  determine  whether  the  matter  requiring 

T  Dif' BO      ^^^^  examination  or  investigation  can  be  conveniently  gone  into 

Mill  Go.     by  a  jury;  and  as  this  is  left  entirely  to  his  opinion,  it  is  not  a 

matter  which  the  Court  of  Appeal  has  power  to  review :  Swindell 

y.  Birmingham  SyndiecUe.  (1)    Even  if  there  is  power  to  review, 

it  is  clear  that  the  Court  will  not  interfere  with  the  exercise  of 

the  discretion  of  the  judge,  unless  a  very  strong  case  is  made 

out  of  his  discretion  having  been  wrongly  exercised :  Button  v. 

ToUn.  (2) 

E.  Collins  replied. 

Cur.  adv.  vuU. 

April  3.  LOBD  CoLEBiDGs,  C.J.  This  is  a  case  in  which  I 
feel  great  repugnance  to  be  compelled  to  give  a  judgment,  and 
as  to  which  I  much  regret  that  it  has  ever  arrived  at  the  stage 
in  which  we  find  it.  Any  judgment  I  pronounce  will  be  hard 
upon  one  or  other  of  the  parties ;  but  the  case  must  be  decided 
one  way  or  the  other,  and  it  raises,  no  doubt^  a  question  of  great 
practical  importance  which  at  some  time  or  other  will  have  to 
be  settled. 

The  two  parties  are  millowners,  and  the  action  is  brought  to 
recover  damages  for  the  alleged  abstraction  of  water  by  the 
defendants  from  the  Burnley  river,  and  returning  it  appreciably 
and  injuriously  lessened  in  quantity,  and  so  heated  as  to  be  unfit 
for  the  purposes  for  which  the  water  of  the  stream  had  been 
used,  and  rightfully  used,  by  the  plaintiffs.  The  pleadings  raise 
questions  of  law  and  questions  of  fact,  and  the  case  was  set  down 
for  trial  at  Manchester  in  August,  1880,  before  the  then  Mr. 
Justice  lindley.  At  his  suggestion  it  was  agreed  that  a  special 
case  should  be  stated,  so  that  the  points  of  law  might  be  settled 
before  the  trial,  if  after  such  settlement  trial  were  necessary,  of 
the  issues  of  fact  But  the  special  case  could  not  be  agreed 
upon ;  neither  learned  counsel,  I  am  obliged  to  say,  could  have 
seriously  expected  that  his  opponent  would  agree  to  his  state- 
ments ;  Lindley,  J.,  who  had  meanwhile  become  Lord  Justice, 
could  not  give  the  time  necessary  to  settle  the  disputes,  I  iwa&i 

(1)  3  Ch.  D.  133.  (2)  10  Cb.  D.  558. 
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say  the  unreasonable  dispntes,  which  arose  upon  the  special  case ;       1882 
and  he  sent  it  down  again  for  trial,  obserring  more  than  once    ob3cebod 

that  if  he  had  been  aware  of  the  nature  of  the  case  he  should  not  xodmobdeh 
hare  attempted  to  get  it  turned  into  a  special  case,  but  should    ^^^^  ^• 

have  tried  it  out  himself.  Lom  coieridge, 

C.J. 

The  case  came  on  again  at  the  Manchester  Assizes  in  January, 
1882,  before  Pollock,  B.  It  was  set  down  as  a  special  jury 
case,  and  eleven  of  the  jurors  impanelled  to  try  it  had  had  a 
view,  to  which  the  consent  of  both  parties  was  necessary,  as  the 
locus  in  quo  was  beyond  the  boundary  of  Lancashire.  At  the 
end  of  the  opening  speech  of  the  plaintiffs'  counsel,  certainly  not 
in  any  way  at  hia  invitation,  and  against  the  strenuous  resistance 
of  the  defendants'  connsel.  Pollock,  B.,  referred  the  case  for 
report  to  an  official  referee,  by  an  order  under  and  following  the 
language  of  the  57th  section  of  the  Judicature  Act,  1873. 
Against  that  order  the  defendants  have  appealed. 

It  is,  I  am  aware,  a  difficult  and  ungracious  task  to  review  the 
discretion  of  a  judge,  and  to  comment  unfavourably  upon  its 
exercise  in  a  particular  case.  It  may  be  that  we  have  not  all  the 
£Etcts  before  us  which  inflaenced  his  mind,  or,  if  we  have,  that 
they  are  presented  to  us  in  a  different  light  and  in  different 
relations.  His  judgment  has  to  be  exercised  at  the  moment  and 
with  little  argument,  ours  after  lengthened  argument  and  time 
taken  for  consideration.  This  is  all  true,  and  always  to  be 
remembered ;  yet  at  last  this  Court  must  pronounce  the  judg- 
ment which  on  reflection  it  thinks  right,  and  after  much  reflection 
I  am  obliged  to  say  that  this  is  an  order  which  it  is  impossible 
not  to  regret  should  ever  have  been  made.  Both  parties  were 
anxious  to  try  the  case ;  both  parties  assured  the  judge  that  in 
their  judgment  the  case  could  have  been  disposed  of  in  a  very 
reasonable  time.  There  certainly  was  an  issue  of  fact,  viz., 
whether  water  had  or  had  not  been  unduly  abstracted,  and 
injuriously  overheated  by  the  defendants,  which  if  decided  in 
their  favour  put  an  end  to  the  action,  and  which  was  peculiarly 
fit  for  the  consideration  of  a  Manchester  special  jury;  both 
parties  had  incurred  large  and  abortive  expense  already;  no 
attempt  was  made  by  the  learned  jadge  to  try  the  issue  of  fact, 
nor  to  ascertain  experimentally  whether  the  statements  of  counsel. 
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1882        that  it  was  a  cause  readily  admittiDg  of  trial,  were  well  justified 

Obuebod     or  no.    It  is  an  example  of  forming  and  adhering  to  an  opinion 

ToDMOBDKN  *g^^"^  pointod  remonstrance  and  in  the  absence  of  practical 

Hill  Co.    eyidence,  and  I  feel  the  force  of  the  observation  of  Mr.  Bussell, 

lioid  Coleridge^  that  if  such  ordors  were  often  made  few  trials  of  any  importance 

could  ever  proceed  before  a  jury,  and  the  business  of  the  Queen's 

Bench  Division  would  be  reduced  to  cases  of  inferior  importance, 

and  in  which  the  stake  is  insignificant. 

But  although  I  certainly  should  not  have  made  the  order 
myself,  I  must  decline  to  interfere  with  it  when  made,  on  two 
grounds :  First,  I  think  that  Mr.  Baron  Pollock  had  jurisdiction 
to  make  the  order,  and  that  we  ought  not  to  interfere  with  his 
discretion.  Secondly,  I  am  by  no  means  satisfied  that  we  have 
jurisdiction  to  review  this  particular  kind  of  order,  and  if  it  were 
necessary,  and  I  think  it  is  not,  to  decide  the  case  on  this  ground^ 
I  am  prepared,  as  at  present  advised,  to  hold  that  we  have  not 
I  will  deal  with  these  two  reasons  in  their  order : 

First,  I  observe  that  the  learned  Baron's  order  follows  carefally 
the  words  of  the  section  in  the  statute.  The  words  are  these 
[His  Lordship  here  read  the  57th  section  (1)].  The  order  is  this 
[Hfs  Lordship  here  read  it  (2)].  V7as  there,  then,  jurisdiction  to 
make  this  order  ?  I  think  there  was.  This  is  a  question  which 
I  am  clearly  of  opinion  is  open  upon  appeaL  The  statute  lays 
down  that  the  cause  or  matter  as  to  which  the  opinion  of  the 
judge  is  to  be  formed,  must  be  one  which  requires,  in  fact,  a 
prolonged  examination  of  documents  or  accounts,  or  a  scientific 
or  local  investigation.  It  is  this  examination  or  investigation 
on  which  the  judge  is  to  form  his  opinion,  and  the  existence 
of  the  necessity  for  such  examination  or  investigation  in  fact  is  a 
condition  precedent  to  the  judge  having  the  right  to  form  such 
opinion.  However  inconvenient  he  may  think  the  trial  before 
a  jury  on  other  grounds,  he  cannot,  at  least  under  this  section, 
interfere.  If  there  were  no  documents  or  accounts,  no  scientific 
or  local  investigation,  the  judge  would  have  no  right  to  make  such 
an  order  as  has  been  made  here,  however  expedient  it  might  be 
on  other  grounds  to  make  it,  and  if  he  did  it  could  undoubtedly 
be  rescinded  on  appeal.  Here,  however,  it  appears  to  me  the 
(1)  See  this  section  in  note,  p.  665.  (2)  See  the  order  set  oat  at  p.  665. 
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condition  precedent  existed  and  the  jnrisdiction  attaciied.    The       1882 
cause  did  require  a  prolonged  examination  of  documents,  so  pro-    Ormerod  " 
longed  that  Lindley,  L.J.,  on  that  ground  only  had  tried  to  have  rroDM*'  n 
a  special  case  stated.    If  those  documents  were  to  be  examined    Muil  Co. 
and  the  title  argued  out  at  the  trial,  it  is,  I  think,  dear  that  the  Loniookridg», 
examination  must  have  been  in  the  fiedr  meaning  of  the  word 
^'  prolonged."     It  matters  not,  for  this  question  of  jurisdiction, 
that  the  more  convenient  and  least  expensive  course  may  have 
been  to  try  the  questions  of  fact  by  the  jury,  and  hear  the  point 
of  law  argued  afterwards  if  argument  turned  out  to  be  necessary. 
It  matters  not  that  the  scientific  character  of  the  so-called  scientific 
investigation  may  be  more  than  doubtful,  so  that  on  this  point  I 
agree  with  the  opinion  pretty  plainly  intimated  by  Lindley,  L.J. 
The  conditions  precedent  are  stated  disjunctively  in  the  section ;  if 
any  one  exists  the  jurisdiction  attaches ;  and  I  think  that,  as  I  have 
explained,one  did  exist,  and  that  therefore  the  jurisdiction  attached. 
I  have  said  already  that  I  should  not  have  so  exercised  it  in 
the  same  circumstances,  but  assuming  that  I  have  the  power  to 
interfere,  I  think  it  the  least  among  many  evils  not  to  do  so. 
There  have  been  already  two  abortive  trials;  the  case  is  now, 
at  last,  in  train  of  settlement  by  some  tribunal,  not  perhaps  the 
best  for  the  purpose,  but  one  which  will  at  any  rate  dispose 
of  it,  and  it  seems  better  to  leave  it  where  it  is  than  to  force 
it  to  a  third  beginning,  perhaps  to  be  again  abortive.    In  the 
only  two  reported  cases  which  I  have  been  able  to  find,  in 
which  the  discretion  of  a  judge  as  to  the  mode  of  trial  has  been 
questioned,  the  Court  of  Appeal  has  used  the  strongest  language 
as  to  this  discretion.    In  Swindell  v.  Birmingham  Syndicate  (1) 
James,  L.J.,  says,  ^It  is  essentially  a  matter  of  discretion,  and 
this  Court  will  not  interfere  with  the  Yioe-Chancellor's  discretion." 
*^  The  Court,"  says  Mellish,  L.J.,  ''has  a  discretion  whether  there 
shall  be  a  trial  by  jury.*'   In  that  case  there  were  charges  of  fraud, 
and  the  plaintiffs  claimed  a  jury.    Hall,  Y.C.,  refused  it,  and  the 
Court  of  Appeal  upheld  him,  holding  that  it  was  within  the  26th 
rule  of  Order  XXXVI,  where  the  words  are,  ''if  it  shall  appear 
desirable,"  and  they  upheld  him  simply  apparently  on  the  ground 
that  it  wlEis  for  him  to  decide,  and  that  "  if  it  appears  desirable  '* 

(1)  3  Ch.  D.  133. 
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1882  to  him  there  was  an  end  of  the  matter.  In  Budan  y.  Tdbin  (1), 
Obmebi^  where  also  there  was  a  question  of  fraud  and  a  jnry  was  daimed 
ToDMOBDiN  ^"^^®^  *^®  ^^  ™^®  ^^  Order  XXXVI.,  Malins,  V.C.,  refused  it, 
Mill  Go.  and  the  Court  of  Appeal  again  upheld  him.  James,  L.J.*8,  jadg- 
Loni  Goiexidge,  mout  is  OTerj  word  of  it  important.  **  I  repeat,"  he  says,  ^*  what 
I  have  often  said  before,  that  these  appeals  from  the  discretion 
of  a  judge  as  to  the  mode  in  which  a  case  before  him  can  most 
conveniently  be  tried,  ought  not  to  be  brought.  When  a  judge 
has  a  discretion  as  to  the  mode  of  trial,  his  exercise  of  that 
discretion  is  not  to  be  interfered  with.  If  he  were  to  say  that 
he  exercised  it  in  a  particular  way,  because  he  held  a  certain 
opinion  on  a  matter  of  law,  and  the  Court  of  Appeal  considered 
that  he  was  wrong  in  his  opinion  on  that  matter  of  law  it  would 
interfere;  but  I  think  that  there  is  hardly  any  other  case  in 
which  it  would  do  so.''  Jessel,  "iLR.,  is  not  quite  so  strong,  bat 
he  is  emphatic  too.  Again,  under  the  the  6th  section  of  the 
Common  Law  Procedure  Act,  1854,  power  of  compulsory  refer- 
ence is  given  to  the  judge  '^  at  his  discretion,''  and  **  if  it  shall 
appear  to  him  that  the  matter  cannot  conveniently  be  tried 
before  him."  Hundreds  of  orders  must  have  been  made  under 
the  authority  of  this  section  between  1854  and  1873.  Daring 
those  nineteen  years  I  was  in  fair  practice  at  the  bar,  and  I 
nevor  heard  of  any  attempt  being  made  in  any  single  case  to 
rescind  such  an  order.  The  section,  it  may  be  said,  points  in  its 
language  to  orders  made  at  nisi  prius,  which,  under  the  old 
practice,  it  was  difficult  or  impossible  to  review.  This  is  true  ; 
but  as  the  words  of  the  section  are  very  like  the  words  of  the 
section  under  which  Baron  Pollock  acted,  they  afford  a  very  &dt 
argument  that  the  words  of  the  latter  section  import  that  the 
discretion  is  not  to  be  reviewed,  as  it  was  not  to  be  and  could  not 
be  reviewed  under  a  section  both  in  object  and  phraseology  so 
very  much  the  same.  On  the  first  ground,  therefore,  assuming 
that  we  have  jurisdiction  to  interfere,  I  think  it  is  a  jurisdiction 
which  we  ought  not  to  exercise. 

But  there  are  considerations  more  properly  belonging  to  the 
second  ground,  and  shewing  that  we  have  not  the  right  to  interfere, 
which  are  cogent  also  to  shew  that  if  we  have  the  right  it  is  one 

(1)  10  Ch.  D.  668. 
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whioh  should  not  be  exercised.  As  a  general  role  I  do  not  for  a  1882 
moment  qaestion  the  power  of  this  Conrt  to  reyiew  the  orders  of  obsiebod 
judges.  The  19th  section  of  the  Judicature  Act,  1873,  gives  no  todmobdw 
doubt  in  general  terms  to  this  Court  jurisdiction  and  power  to  ^^^  ^* 
hear  and  determine  appeals  from  any  order  of  any  judge,  stAfeet  Loraooiertdge, 
to  the  promsiona  of  this  Act.  But  if,  according  to  the  fair  inter- 
pretation of  the  Act  itself^  certain  orders  are  not  intended  to  be 
subject  to  appeal,  why  then  the  19th  section  will  not  subject  them. 
Now,  I  distinguish  between  the  rules  (which  have  the  force  of 
law)  on  which  the  two  cases  to  which  I  have  referred  have  been 
decided,  and  the  sections  of  the  Act  now  under  consideration  on 
the  one  hand,  and  the  sections  which  were  under  consideration  in 
the  other  three  cases  to  which  reference  has  been  made,  on  the 
other.  The  cases  of  Qolding  v.  Wharton  ScUtworis  Co.  (1),  Wat9on 
V.  Bodwdl  (2),  and  of  Davy  v.  Garrett  (3),  cases  on  which  reliance 
has  been  placed  as  shewing  that  we  possess  that  jurisdiction,  were 
all  cases  concerned  with  the  allowance  or  reformation  of  certain 
pleadings.  The  points  raised  were  points  which,  to  use  the 
language  of  James,  L.  J.,  in  Qolding  v.  Wha^iion  SaUtfforks  Co.  (4), 
*'  depend  on  the  discretion  of  the  judge ;"  very  diffSe^ent,  as  I  think, 
fjTom  matters  the  determination  of  which  has  been  committed  to 
his  discretion  by  the  very  words  of  the  statute  itself!  There  are 
certain  general  rules  laid  down  as  to  the  character  of  pleadings, 
and  the  judges  have  to  enforce  obedience  to  these  rules.  In  so 
doing,  from  the  very  nature  of  the  case  and  the  infinite  variety  of 
circumstances,  the  application  of  these  rules  must  be  infinitely 
varied.  In  such  matters  much  must  depend  on  the  discretion  of 
the  judge ;  and  the  Court  of  Appeal,  while  quite  properly  asserting 
its  right  to  see  the  general  rules  obeyed,  and  overruling  quite 
properly,  if  requisite,  as  in  Davy  v.  Qarrett  (3),  the  discretion  of  the 
judge,  has  intimated  repeatedly  that  it  would  do  so  only  in  strong 
cases,  and  always  with  reluctance.  But  in  such  a  case  it  seems 
to  me  no  question  could  reasonably  be  made  that  the  statute 
intended  the  Court  should  if  necessary  enforce  the  due  execution 
of  its  own  provisions,  and  therefore  unquestionably  if  necessary 
overrule,  as  it  did  in  the  last  cited  case,  the  discretion  of  the 

(1)  1  Q.  B.  D.  374.  (3)  7  Ch.  D.  473. 

(2)  3  Ch.  D.  380.  (4;  1  Q.  B.  D.  374,  at  p.  376. 
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1882       judge.    The  language  of  the  judges  in  these  pleading  cases  is  yery 

Obmerod^  different  indeed  from  the  language  used  when  the  question  is  as 

ToDHOBDSN  ^  ^^^  mode  of  trial,  where  words  importing  absolute  discretion  are 

Mill  Co.     ^ged  by  the  statute.    This  Court  has  reviewed  discretion  in  matters 

L«rd  Coleridge,  of  pleading.    Mr.  Collins  told  us  he  had  been  unable  to  find  any 

case  in  which  this  Court  had  ever,  in  fact,  reviewed  discretion  as 

to  mode  of  trial.    But,  further,  the  consequences  of  holding  that 

we  can  review  this  order  are  startling  indeed.    I  have  said  that  I 

do  not  approve  of  this  order,  but  an  order  of  this  kind,  which 

every  reasonable  man  would  heartily  approve,  might  by  a  rich 

suitor  who  sought  delay  be  appealed  through  this  Court  to  the 

House  of  Lords.    Again,  if  a  judge  were  applied  to  for  such  an 

order  as  this,  and  from  mistake  or  perversity  were  to  decline,  this 

Court,  if  the  contention  before  us  is  correct,  could  interpose,  take 

the  case  half  tried  out  of  his  hands,  and  then  on  further  appeal 

have  perhaps  its  own  order  reversed  and  the  half-tried  case  sent 

back  again  by  the  House  of  Lords  to  be  tried,  I  suppose,  by  the 

same  judge  and  the  same  jury,  if  they  are  to  be  found,  after  an 

interval  of  months — ^perhaps  .of  years.    , 

Yet  when  the  suspended  trial  is  renewed,  if  indeed  renewed  it 
can  be,  the  rest  of  it  (for  it  is  to  be  remembered  the  interference 
may  take  place  at  any  stage  of  the  trial)  may  be  had  under 
absolutely  different  conditions.  Witnesses  may  die,  counsel  may 
change,  facts  may  alter,  circumstances  may  vary;  what  was  (I 
will  assume)  wrong  discretion  in  1881  may  become  to  the  satisfac- 
tion of  every  one  right  discretion  in  1883,  and  so  the  suspended 
trial  is  ordered  to  be  recommenced,  to  be  again  referred  with  entire 
approbation.  Anything  more  cumbrous  and  inconvenient  I  can 
hardly  imagine ;  few  things  more  mischievous ;  and  I  certainly  do 
not  think  the  statute  meant  anything  of  the  kind.  I  think  it 
meant  what  it  has  said ;  that  if  certain  conditions  precedent  exist 
the  judge  has  power  to  act  upon  his  opinion,  and  that,  having 
acted  on  his  opinion,  there  can  in  the  nature  of  the  case  be  no 
appeal,  because  being  in  fact  of  that  opinion  he  has  by  the  statute 
power  to  act  upon  it  The  statute  seems  to  me  for  convenience 
and  fbr  the  conduct  of  business  to  trust  the  judges ;  to  assume 
that  they  will  act  with  conscientiousness  and  in  good  faith.  It  is 
not  suggested  here  that  there  was  want  of  either,  but  if  there  were 
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in  any  snpposable  case  snch  a  want,  it  is,  I  thinks  the  least  of       18S2 
two  evils,  and  better  on  the  whole,  that  now  and  then  a  wrong    Oamebod 
order  should  be  made,  than  to  do  violence,  as  I  think  we  should,  todmohdbn 
to  the  language  and  intention  of  the  statute  by  allowing  an    ^^^  Oo. 
appeal  in  a  matter  utterly  unsuitable  to  it,  and  committed  by  Lord  aieridge. 
Parliament  itself  to  the  conscience  of  the  judges. 

I  do  not  say  that  if  the  opinion  was  not  bon&  fide,  if  (let  the 
supposition  be  permitted)  a  judge  were  to  come  into  court  and  say 
he  was  of  opinion  that  no  case  in  the  list  could  be  conveniently 
tried  because  he  wanted  to  be  elsewhere,  that  in  such  a  case  there 
would  be  no  appeal.  I  think  there  clearly  would ;  but  in  a  case  of 
bona  fides  and  conscientious  opinion  I  am,  as  at  present  advised,  of 
opinion  that  the  discretion  of  the  judge  in  this  particular  case  and 
imder  this  particular  section  was  not  intended  to  be  and  cannot 
be  reviewed. 

Brett,  L.  J.  I  have  never  been  more  distressed  than  I  am  now 
at  having  to  come  to  the  conclusion  to  which  I  feel  I  must  come 
in  this  case,  and  especially  when  I  find  that  my  Lord,  who  is  not 
like  myself  always  in  this  court,  is  of  a  different  opinion  to  that 
which  I  am  obliged  to  hold.  This  case,  as  my  Lord  has  stated, 
came  on  for  trial  at  Manchester  before  Mr.  Baron  Pollock ;  tho 
parties  and  their  witnesses  were  there,  and  the  jury,  a  special 
jury,  had  had  a  view  under  a  judge's  order^  and  eleven  of  them 
who  had  had  such  view  were  in  the  box  ready  to  try  this  case, 
when  the  learned  judge  against  the  desire  of  both  parties  declined 
to  allow  the  case  to  be  so  tried  and  referred  it  to  an  official 
referee.  Now  the  reason  given  by  the  learned  judge  for  doing 
so  was  substantially  this,  that  he  had  made  up  his  mind  ever 
since  he  was  a  judge,  and  meant  to  act  upon  it  as  long  as  he 
was  a  judge,  unless  this  Court  should  say  that  such  a  rule  of 
conduct  was  wrong,  that  whenever  there  was  a  considerable 
number  of  documents  to  be  looked  into  for  any  purpose  he  should 
insist  upon  referring  the  cause.  That,  however,  is  not  the  reason 
given  in  the  order,  for  the  order  is  drawn  up,  as  my  Lord  has 
noticed,  in  the  terms  of  the  57th  section  of  the  Judicature  Act  of 
1873.  The  first  and  most  important  question  which  I  will  consider 
is  whether,  assuming  the  conditions  named  in  this  57th  section  to 
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1882  have  existed,  this  Court  has  jurisdiction  to  review  the  discretion 
"^  Obmerod  o{  the  learned  judge  in  such  a  case.  I  am  of  opinion  that  this 
ToDMOBDBN  ^^^^  ^^^  ^^^^  jurfsdiction.  It  has  been  laid  down  in  this  Court  in 
Mill  Co.  several  cases  that  according  to  the  Judicature  Act  there  is  an  s^peal 
3rett.  LJ.  to  this  Court  from  every  order  of  a  learned  judge  or  of  the  Divi- 
sional Courty  unless  such  appeal  is  expressly  or  by  necessary 
implication  taken  away  by  the  Judicature  Act  or  by  some  other 
statute  which  is  unrepealed.  There  is  no  express  enactment 
either  in  the  Judicature  Act  or  any  other  statute  that  there  shall 
be  no  appeal  from  a  matter  of  discretion  in  such  a  case  as  the 
present.  Therefore  the  question  as  to  the  jurisdiction  of  this 
Court  must  depend  upon  whether  by  implication  the  appeal  is 
taken  away.  The  general  right  of  appeal  to  this  Court  is  given 
by  the  I9th  section  of  the  Act  of  1873,  and  the  words  of  that 
section  are :  '^  The  said  Court  of  Appeal  shall  have  jurisdiction 
and  power  to  hear  and  determine  appeals  from  any  judgment  or 
order  save  as  hereinafter  mentioned  of  Her  Majesty's  High  Court 
of  Justice,  or  of  any  judges  or  judge  thereof,  subject  to  the 
provisions  of  this  Act  and  to  such  rules  and  orders  of  Court  for 
regulating  the  terms  and  conditions  on  which  such  appeals  shall 
be  allowed  as  may  be  made  pursuant  to  this  Act"  Now,  with 
deference  to  my  Lord,  my  view  of  that  section,  and  the  one  on  which 
I  think  this  Court  has  hitherto  acted,  is  that  the  only  limitation 
of  appeal  **  from  any  judgment  or  order"  is  ''save  as  hereinafter 
mentioned,"  and  that  the  words  ''  subject  to  the  provisions  of  this 
Act "  are  in  the  same  condition  as  the  words  which  are  coupled 
with  them,  namely,  ^^  such  rules  and  orders  of  Court "  as  may  be 
made,  and  that  therefore  the  words  ''subject  to  the  provisions 
of  this  Act"  are  only  as  to  the  mode  of  procedure  on  appeal,  and 
are  not  words  of  limitation  of  appeal  to  this  Court  It  is  tme 
that  in  some  cases  we  have  gone  further  and  have  said  if  the 
Judicature  Act  has  not  in  terms  repealed  Acts  which  say  posi- 
tively that  there  shall  be  no  appeal  those  statutes  unrepealed 
remain  in  force,  but  that  where  there  are  no  such  statutes  then 
the  only  limitation  is  in  those  words  in  the  19th  section  "  save  as 
herebafter  mentioned."  If  that  be  so,  we  are  thrown  in  this  case 
upon  the  57th  section  to  see  whether  there  are  there  stipulations 
which  take  away  the  jurisdiction  of  appeal  which  is  given  in 
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the  19th  section  under  the  general  words  ''from  any  judgment  1882 
or  order,"  The  57th  section  first  of  all  sets  out  the  conditions  "obmebod^ 
precedent  to  the  judge  or  a  Court  being  allowed  to  have  any  todmobdbsj^ 
opinion  upon  this  matter,  and  I  agree  that  neither  Court  nor  ^^'^  Ck) 
judge  has  .any  jurisdiction  to  form  any  opinion  as  to  whether  that  v  Brett,  lj. 
cause  can  be  conveniently  tried  before  a  jury,  unless  within  the 
meaning  of  this  section  the  cause  does  require  a  prolonged 
examination  of  documents  or  accounts  or  any  scientific  or  local 
investigation ;  and  I  agree  further  that  if  the  judge  or  Court  were 
to  form  an  opinion  and  act  upon  it  as  to  the  mode  of  trial, 
assuming  that  one  of  these  conditions  existed,  and  that  condition 
did  not  exist,  this  Court  would  certainly  have  jurisdiction  to  say 
whether  the  conditions  precedent  existed  or  not«  Now  the  only 
power  given  to  the  Court  or  a  judge  under  this  section  is  to  order 
that  the  issues  of  fact  shall  be  referred.  There  is  no  power  to 
refer  issues  of  law,  and  I  am  very  much  inclined  to  think  that 
the  prolonged  examination  of  documents  which  is  intended  in 
this  section  is  a  prolonged  examination  of  such  documents  as  it 
is  necessary  to  inquire  into  in  order  to  enable  the  judge  to  leave 
the  questions  of  fact,  and  where  the  examination  is  not  so  required, 
but  only  to  enable  the  judge  to  determine  a  question  of  legal  right, 
I  doubt  very  much  whether  it  is  an  examination  within  this 
section.  If  that  be  true  then  that  condition  precedent  did  not 
exist  in  this  case,  because  the  issues  of  fact  which  wiU  have  to  be 
inquired  into  by  the  ofiScial  referee  here  are  it  seems  to  me  in^ 
dependent  of  the  documents.  The  documents  raise  a  question  of 
law  as  to  the  title  of  the  parties,  which  must  be  decided  by  a 
Court  or  a  judge  alone,  and  without  the  assistance  of  the  jury. 

It  however  is  said  in  the  order  that  this  case  required  a  scien- 
tific investigation,  and  in  a  certain  sense  it  seems  to  me  that  it 
did,  that  is  to  say  there  was  a  question  what  amount  of  heat  in 
the  water  when  it  arrived  at  the  plaintiffs'  mill  would  interfere 
with  the  operations  of  the  machinery  in  this  mill,  and  it  was 
admitted  that  there  were  some  two  or  three  scientific  witnesses  to 
inform  the  jury  upon  that  fact.  A  scientific  witness  might 
(although  I  do  not  think  he  could)  assist  the  jury  in  coming  to 
a  conclusion  as  to  what  amount  of  heat  would  be  in  the  water/ 
supposing  a  certain  amount  of  water  to  have  been  heated  to  a 
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1882       certain  extent  in  the  defendants'  mill  and  then  to  have  passed 

Ormebod"  throngh  a  given  volume  of  water  a  certain  distance  to  the  plain- 

ToDMOBDBir  ^^^^'  °^^^*    ^^  seems  to  me  that  there  was  therefore  just  a  saffi- 

^^^^  ^'    cienoy  of  scientific  investigation  in  this  matter  to  prevent  us  from 

Brett,  Lj.     saying  that  the  learned  judge  had  no  jurisdiction,  and,  indeed,  1 

think  I  am  bound  to  say  he  had  jurisdiction ;  consequently,  the 

question  must  be  as  to  the  exercise  of  that  jurisdiction. 

We  must,  therefore,  now  determine  whether  we  have  jurisdic- 
tion to  review  that  exercise  of  discretion  which  he  did  exercise. 
It  is  said  that  we  have  not,  because  s.  57  states  the  existence  of 
these  conditions  precedent  which  it  goes  on  to  say,  ^  cannot^  in 
the  opinion  of  the  Court  or  a  judge  conveniently  be  made  before 
a  jury,"  and  it  is  said  that  if  the  judge  has  that  opinion  then  we 
cannot  say  that  it  appears  he  has  not  that  opinion,  and  therefore 
from  the  nature  of  the  thing  there  is  no  appeaL     I  cannot 
give  that  force  to  the  phrase  I  have  just  referred  to.     The 
words  ''  in  the  opinion  of  the^  Court  or  a  judge,"  seem  to  me 
to  be  equivalent  to  ^^  according  to  the  judgment  of  the  Court  or 
a  judge,"  and  inasmuch  as  there  cannot  be  any  positive  rule  of 
law  applicable  to  the  particular  case,  for  that  reason  it  is  that 
this  opinion  is  an  opinion  of  discretion  as  distinguished  from  an 
absolute  rule  of  law.    If  an  order  as  to  the  mode  of  trial  is  made, 
as  it  may  be,  first  by  a  judge  at  chambers  and  then  by  a  Diri- 
sional  Court,  such  an  order  must  be  made  only  upon  afBdayits. 
Therefore,  if  there  is  an  appeal  this  Court  would  have  all  the  same 
materials  before  it  as  were  before  the  judge  at  chambers  and  the 
Divisional  Court.  In  all  other  cases  in  which  a  judge  at  chambers 
and  a  Divisional  Court  make  orders  as  to  any  part  of  the  proce- 
dure there  is  an  appeal  to  this  Court,  then  why  should  there  not 
be  such  an  appeal  in  this  case  ?    If  there  is  an  appeal  from  the 
Divisional  Court  making  such  an  order  as  this,  it  follows,  ex  neces- 
sitate, that  there  is  from  the  order  of  a  judge  made  at  the  trial, 
because  the  section  which  gives  the  judge  at  the  trial  power  to 
make  such  an  order  says  that  it  is  an  order  which  may  be  made 
by  the  Court  or  a  judga    Therefore  there  certainly  seems  to  me 
no  necessary  implication  in  this  section  that  the  appeal  is  taken 
away,  and  if  there  is  no  necessary  implication  then  the  case  u 
within  the  general  words  of  s.  19, 
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It  has  been  many  times  laid  down  in  this  Court  (probably  all  1882 
the  cases  are  not  reported)  that  this  Court  has  jurisdiction  to  obmxbod  " 
review  the  discretion  exercised  by  the  High  Conrt»  and  in  the  xodmobdbn 
very  case  of  Buston  y.  Tclin  (1)  I  find  that  the  Master  of  the  MnxCo. 
Bolls  begins  his  judgment  thus :  ''  I  am  of  opinion  that,  as  was  ^^^  t^- 
said  in  Swindell  v.  Birmingham  Syndicate  (2),  the  Court  of 
Appeal  ought  not  as  a  general  rule  to  interfere  with  the  discretion 
of  a  judge  as  to  the  way  in  which  a  case  before  him  shall  be  tried. 
There  may  be  a  case  so  strong  as  to  induce  it  to  interfere,  but  it 
must  be  a  very  strong  case  "  I  tAiink  that  shews  that  the  opinion 
of  the  Master  of  the  Bolls  was  that  the  Court  had  jurisdiction,  but 
that  it  ought  not  to  be  exercised  except  with  extreme  delicacy. 
And  that  is  what  I  take  to  be  the  meaning  of  James,  L.J.,when  he 
says  that  an  appeal  ought  not  to  be  brought.  I  think,  if  he  had 
meant  to  say  that  the  Court  had  no  jurisdiction,  after  having 
heard  the  Master  of  the  Bolls' judgment,  he  would  have  said  an 
appeal  cannot  be  brought,  and  he  vrould  have  stated  reasons  why 
he  differed  from  the  Master  of  the  Bolls.  But  in  my  opinion  he 
agreed  with  him  that  the  Court  has  jurisdiction.  There  are  many 
other  cases,  but  I  will  not  go  into  them,  in  which  it  seems  to  me 
that  this  Court  has  said  that  it  has  that  jurisdiction.  Now,  my 
Lord  has  pointed  to  the  consequences  which  might  arise  if  this 
appeal  were  permitted.  I  cannot  but  say  that,  though  strictly 
they  might  arise,  yet  they  will  never  occur  if  this  Court  will  act 
upon  the  rules  which  have  been  laid  down  and  on  which  it  has 
always  hitherto  acted. 

Then  I  come  to  that  which  to  my  mind  is  n^re  distressing 
than  the  question  of  jurisdiction.  I  am  obliged  to  say  (otherwise 
I  would  not  be  a  party  to  interfering)  that  I  think  it  perfectly 
clear  that  the  discretion  of  the  learned  judge  was  wrongly  exercised 
in  this  case.  If  we  have  the  jurisdiction  to  review,  it  seems  to 
me  that  the  legislature  places  the  discretion  in  this  Court  on  an 
appeal  in  the  place  of  the  discretion  of  the  learned  judge  who 
this  Court  thinks  has  not  exercised  his  discretion  rightly.  This 
Court  lays  down  for  itself  the  rule,  which  I  think  is  the  right  one, 
that  it  will  not  exercise  its  own  discretion  unless  it  thinks  the 
case  is  perfectly  dear.  Now  the  question  whether  the  water 
(1)  10  Ch.  D.  658.  (2)  3  Ch.  D.  183. 


680  QUEEN'S  BENCH  DIVISION.  VOL.  Ym. 


wbich  went  out  of  the  defendants'  mill  would  arrive  at  the 
Obmebod"  plaintiffs'  mill  with  sncli  an  amount  of  heat  as  to  interfere  with 
ToDMOBDEN  ^^^  condensors  of  the  plaintiffs'  engines  is  one,  although  it  may  be 
Mill  Co.  a  question  of  science,  which  to  m  j  mind  can  be  decided  with  the 
Brett.  LJ.  greatest  possible  ease  by  any  juryman  acquainted  with  machinery 
or  engines,  and  I  think  that  there  could  not  be  a  tribunal  more 
capable  of  deciding  such  a  question  than  a  Manchester  jury. 
How  can  I,  therefore,  honestly  say  that  I  think  this  discretion  ol 
the  learned  judge  was  rightly  exercised.  The  case  is  taken  from 
a  body  of  men,  eleyen  of  whom  had  seen  the  place,  and  of  whom 
there  was  sure  to  be  several  who  would  understand  the  whole 
thing  with  the  greatest  facility,  and  it  is  giyen  to  an  officii] 
referee,  who  may  not,  and  if  he  is  like  myself,  possibly  would  not, 
be  haK  as  able  to  understand  the  matter,  and  who  must  go  to  the 
place  and  hear  the  witnesses  there  or  must  have  all  these  Man- 
chester witnesses  up  to  London.  It  really  seems  to  me  to  be  a 
case  which  was  most  fit  to  be  tried  by  a  jury  at  Manchester,  aod 
which  was  most  unfit  to  be  tried  by  an  o£Scial  referee  either  in 
Manchester  or  in  London.  Therefore,  though  I  say  it  with  tli< 
greatest  reluctance,  it  is  the  duty  of  the  Court  in  my  opinion  t<> 
overrule  the  discretion  which  the  learned  judge  exercised,  and  to 
say  that  this  trial  ought  then  and  there  to  have  been  proceeded 
with,  and  that  the  order  which  was  made  was  entirely  wrong. 

'  HoLKER,  L.  J.  The  questions  which  arise  in  this  case  present, 
no  doubt,  considerable  di£Bculty,  but  1  have  thought  the  matttr 
over  as  well  as  I  have  been  able,  and  having  come  to  a  conclosinr 
upon  it  I  think  it  is  my  duty  to  express  my  views  with  as  much 
distinctness  and  precision  as  I  can.  The  principal  question,  and 
certainly  the  most  important  one,  is  whether  or  not  there  is  an 
appeal  against  an  order  of  a  learned  judge  ordering  the  mode  ot 
trial,  such  as  the  order  in  the  present  case,  and  I  think  it  follows, 
whether  there  would  be  an  appeal  against  a  refusal  of  a  learns 
judge  to  make  such  an  order.  Now  certainly,  when  I  first  in- 
vestigated the  matter  I  was  strongly  inclined  to,  be  of  opinirt! 
with  my  Lord  that  there  was  no  such  appeal,  and  I  was  of  th  it 
opinion  for  some  of  the  very  cogent  reasons  which  my  Lord  h.^ 
pointed  out  in  the  course  of  his  judgment.    But  after  a  referenc- 
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to  the  sections  of  the  Jndicatnie  Act  and  to  the  ordersi  I  have  now       1882 
come  to  the  oonclusion  that  it  was  the  intention  of  the  legislature    oufnoo 
to  giye,  and  that  the  legislature  has  given,  an  appeal  from  the  todmqbden 
exercise  of  the  discretion  of  a  learned  judge  who  either  makes  or    ^^^  ^' 
refuses  an  order  for  an  alteration  in  the  mode  of  trial.    By  giving    Hoiker.  l.j. 
an  appeal  I  do  not  mean  that  the  legislature  has  enacted  that 
there  should  be  an  appeal  in  the  strict  sense  of  the  word,  but 
where  a  learned  judge  has  in  making  such  an  order  not  exercised 
his  discretion  properly,  that  there  the  Court  of  Appeal  should 
exercise  its  discretion  in  lieu  of  the  discretion  of  the  learned 
judge.    Now  I  have  come  to  that  conclusion  upon  referring  to 
some  of  the  sections  in  the  Act  and  to  some  of  the  orders.     By 
8. 19  of  the  Act  of  1873  an  appeal  is  given  in  these  very  general 
terms : — [The  learned  judge  here  read  s.  19.] 

The  power  of  appeal  which  is  there  given  is  hardly  limited  at 
all,  though  there  is  not  a  universal  appeal  given  against  the 
exercise  of  discretion.  But  if  one  looks  at  the  subsequent 
sections  and  the  orders  made  under  the  Act  of  Parliament,  one 
will  find  that  there  are  cases  in  which  an  appeal  is  excluded,  and 
therefore,  if  it  had  been  the  intention  of  the  legislature  to  have 
excluded  an  appeal  in  a  case  like  the  present,  one  would  have 
thought  that  language  to  that  effect  would  have  been  used. 
Thus,  in  s.  49,  there  is  this  provision,  ^  No  order  made  by  the 
High  Court  of  Justice  or  any  judge  thereof,  by  the  consent  of  the 
parties,  or  as  to  costs  only,  which  by  law  are  left  to  the  discretion 
of  the  Court,  shall  be  subject  to  any  appeal,  except  by  leave  of  the 
Court  or  judge  making  such  order."  There  is  there  an  instance 
in  which  the  legislature  distinctly  states  that  there  is  to  be  no 
appeal.  Then  in  s.  50  there  is  this :  **  Every  order  made  by  a 
judge  of  the  High  Court  in  chambers,  except  orders  made  in  the 
exercise  of  such  discretion  as  aforesaid  "  (those  are  the  orders  just 
mentioned  about  costs  by  consent),  ''may  be  set  aside  or  dis- 
charged upon  notice  by  any  Divisional  Courts  or  by  the  judge 
sitting  in  court"  •  .  •  .  ''And  no  appeal  shall  he  from  any  such 
order  to  set  aside  or  discharge  which  no  such  motion  has  been 
made  unless  by  special  leave."  There  again  is  an  instance  of  an 
exceptional  case,  in  which  it  was  the  intention  of  the  legislature 
that  there  should  be  no  appeal  Now,  looking  at  those  two 
Yob  Vni.  3  A  2 
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1882        Boctions  withotilt  more  I  should  havQ  oome  to  the  oonohuion  that 
~Obh£rod     i^  ^^  ^he  intention  of  the  legislature  that  if  there  was  no  excln- 
ToDuoRDEx  ^^^^  ^^  ^^  appeal/ then  that  there  shoald  be  snch  an  appeal  in  the 
Mill  Co.    natore  I  have  mentioned,  namely,  the  substitntion  of  one  tribunal 
Hoikcr.Lj.    to  exercise  a  discretion  instead  of  another  tribunal,  where  there 
was  reason  to  believe  that  that  other  tribunal  had,  in  the  exercise 
of  it,  fnade  a  mistake  or  error,  or  acted  upon  a  wrong  principle. 
But  besides  the  Aet  of  Parliament  there  are  the  cases  of  OoUUng 
V.  Wharton  SaUwarke  Co.  (1) ;  Waisoh  v.  JSodwdl  (2) ;  Damf  v. 
Chx/rrdt  (3)  ;  and  Busion  v.  Tobin  (4) ;  and  I  think  a  perasal  of 
these  oases  should  briog  one  to  the  conclusion  that  there  is  an 
appeal  given  by  the  legislature  against  the  exeroKo  of  a  discre- 
tion ;  but  the  universal  rule  of  this  Goutt  I  should  say  is  tiiat 
such  an  appeal  should  (to  use  the  words  of  the  Master  of  the 
Bolls)  be  allowed  in  **  only  a  very  strong  caiew*^ ' 

In  OolMng  v.  Wharton  SaliiiDOf^  (1),  James,  L.J.,  in  giving 
judgment,  says :  **  As  thk  is  the  first  appeal  winch  has  come  before 
us  on-  a  question  of  this  kind,  we  desire  to  state  the  principles 
upon  which  the  Oourt  shall  act  in  appeals  of  this  kind.  The 
Court  of  Appeal  in  Ohancery  has  laid  down  over  and  over  again 
that  on  a  question  which  depends  <m  the  discietion  of  a  judge 
the  Court  of  Aj^eal  does  not  in  general  interfere  with  that  dis- 
^  cretion  "  ^undoubtedly).    **  Not  that  the  Court  of  Appeal  has  not 

complete  jurisdiction  over  such  oases,  or  that  the  decision  of  the 
Oourt  below  would  not  be  overruled  where  serious  injustice  would 
result  from  that  decision,  but  as  a  geueral  rale  the  Oourt  of 
Appeal  declines  to  interfere.  Now  that  there  is  an  appeal  to  this 
Oourt  from  a  Common  Law  Division,  it  is  more  than  ever  desir- 
able that  this  rule  should  be  adhered  to."-  Here  the  learned 
judge's  view  is  that  an  appeal  has  been  given,  but  that  such 
appeal  should  be  rarely  allowed.  Surely  if  that  is  a  correct 
decision  (and  it  is  followed  in  the  other  decisions  I  have  men- 
tioned) that  disposes  of  the  first  great  question  whether  an  appeal 
has  been  given  by  the  legislature  in  such  a  case  as  the  present^ 
and  upon  the  authority  of  this  case  I  maintain  that  it^  has.  Then 
oomes'the  question  as  to  the  jurisdiction  of  the  learned  judge  to 

(1)  1  Q.  B.  D.  374.  (3)  7  Ch.  D.  473. 

(2)  3  Ch.  D.  38a  (4)  10  Gh.  D.  65a 
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make  the  order  ivhtch  he  made.  It  will  "be  only  necessary  to  1882^ 
refer  to  the  facts  to  understand  that  thoroughly.  The  plaintiffs  obxibod 
have  a  mill  lower  down  the  stream  than  the  defendants*,  and  both  xodJordbk 
the  plaintiffs'  and  defendants'  mills  are  cotton  mills,  and  they  are  ^^^  ^' 
both  driven  to  a  certain  extent  by  water  power,  and  they  both  use  Hoikw.  l.j. 
the  water  of  the  same  little  river  for  their  steam-engines.  The 
plaintiffii  allege  that  the  defendants,  whose  mill  is  above,  had 
taken  more  water  from  the  stream  than  they  ought  to  have  don^, 
in  fact,  that  they  had  sensibly  and  substantially  diminished  its 
ordinary  flow,  and  that  for  that  they  had  an  action — ^as  of  course 
they  would  have.  And  they  also  allege  that  in  their  operations 
tiie  defendants  had  treated  the  stream  unduly,  and  had  rendered 
it  less  fit  for  the  purpose  of  condensing  the  water  in  the  plaintiffs' 
boilers  than  it  otherwise  would  have  been,  and  done  substantial 
damage  in  that  way.  Those  were  the  only  points  which  had  to 
be  tried  with  the  exception  of  damages.  The  learned  judge 
thought  it  was  n  case  which  he  could  refer,  and  he  said  he  had 
jurisdiction  to  refer  it,  because  there  were  involved,  or  might  be 
involved,  in  the  inquiry  a  local  investigation  and  a  scientific 
investigation,  and  also  because  (to  use  the  terms  of  the  order) 
**  a  prolonged  examination  of  documents  and  accounts  "  would  be 
necessary.  Now  I  do^  not  know  what  sort  of  local  investigation 
there  Would  be  required.  There  might,  perhaps,  be  wanted  an 
investigation  or  inspection  of  the  features  of  the  county,  of  the 
river,  of  the  mills,  of  the  goits  and  sluices,  and  so  on.  As  to  an 
examination  of  documents  I  do  not  see  how  there  could  be  any 
**  prolonged  examination  of  documents "  required,  unless  it  were 
for  the  purpose  of  making  out  the  title,  and  certainly  it  was  not 
the  intention  of  the  parties  to  allow  the  jury  to  try,  nor  could 
the  jury  possibly  have  tried,  the  question  of  title.  Then  as  to 
scientific  investigation!  if  scientific  witnesses  were  examined  it 
would  be  to  ascertain  whether  a  substantial  quantity  of  water 
had  been  abstracted  from  the  stream,  and'  how  much  the  stream 
had  been  unduly  heated,  and  what  amount  of  extra  heat  would 
interfere  prejudicially  with  condensing  operations.  All  these 
matters  might'  possibly  have  been  investigated,  but  after  all  is 
it  not  perfectly  obvious  that  the  science,  such  as  it  was,  would 
be  very  simple,  and  the  evidence  upon  it  would  be  very  easily 

3  A  2  2 
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1882  given  ?  If  it  was  a  case  within  this  section  it  came  within  it 
Obmebod  very  slightly  indeed,  and  no  great  time  could  have  been  occapied 
ToDMOBDSN  ^^  g^i^S  ^^^  ^^  investigations  which  were  necessary.  If  that 
Mill  Ck>.  be  a  correct  view,  then  was  the  order  a  proper  one  to  have  been 
Hoiker.  Lj.  made  ?  Lord  Justice  James  in  laying  down  the  law  (which  I 
do  not  dispute  for  a  moment)  says  that  the  decision  of  the  Gouit 
below  ought  not  to  be  interfered  with  unless  serious  injustioe 
would  otherwise  result.  Assuming,  as  I  do  now,  that  there  may 
be  an  appeal,  when  ought  an  appeal  to  be  allowed?  It  onght 
to  be  allowed  in  a  very  strong  case,  that  is  where  otherwise, 
according  to  James,  L.J.,  injustice  would  be  done.  Then  is 
this  a  case  where  injustice  has  been  done?  Just  let  us  consider 
the  position  in  which  the  parties  were.  They  were  both  anxious  to 
try  this  case  at  Manchester.  The  jury  had  had  a  view  of  the  spot,. 
and  knew  all  about  it.  The  parties  had  there  their  witnesses,  and 
their  scientific  men — if  any  scientific  men  were  wanted — ^they  had 
moreover  furnished  their  counsel  with  briefs  at  very  considerable 
expense,  and  all  the  expense  incurred  would  be  thrown  away  if 
the  course  were  taken  which  Mr.  Baron  Pollock  ordered.  There- 
fore that  being  the  case  can-  any  one,  considering  the  nature  of 
this  case,  come  to  any  other  condasion  than — when  one  question 
was  whether  a  substantial  quantity  of  water  had  been  abstracted 
from  the  river,  and  when  another  question  was  whether  the 
river  had  been  rendered  unfit  for  condensing  purposes,  simply  by 
having  some  hot  water  thrown  into  it, — that  the  very  best  tribunal 
for  trying  such  a  case  was  a  tribunal  composed,  or  partly,  at  all 
events  composed,  of  persons  who  obtained  their  livelihood  by 
manufacturing  things  of  the  kind  manufactured  by  these  mills. 
I  cannot  but  think  that  the  learned  judge  got  rid  of  the  best 
tribunal  for  the  purposes  of  this  trial,  and  chose  one  which,  with 
all  respect  to  him,  was  not  anything  like  as  good.  Upon  these 
grounds  I  have  come  to  the  conclusion  that  injustice  was  done 
by  making  this  order,  and  that  therefore  this  order  should  be 

set  aside. 

Order  s^  atide. 

Solicitors  for  plaintiffs :  Torr,  JaneuHiys^  Tarr,  &  OrSMe. 
Solicitors  for  defendants:  Pritehard,  Englefidd^  it  Co. 

\V.  P. 
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[IN  THE  COURT  OP  APPEAL.]  13«2 

March  21. 
THE  YORK  TRAMWAYS  COMPANY,  LIMITBD  v.  WILLOWS.         

Campany—JIhimmt  of  8hare»-'0aa§~-IHreetor-'E8U>ppel. 

The  plunliff  company  was  constituted  by  aeren  persons  ugniog  the  memo- 
randnzn  of  association.  Afterwards  they  all  were  snmmoned  to  attend  a  meeting, 
but  only  four  attended,  and  they  elected  three  directors.  These  three  elected  three 
other  directors.  The  three  original  directors  resigned^  and  afterwards  one  of  the 
remaining  directors  sent  in  his  resignation.  The  defendant  then  applied  for  fifty 
shares.  The  two  remaining  directors  resolved  that  fifty  shares  shoiQd  be  allotted 
to  the  defendant,  that  he  should  be  appointed  a  director,  and  that  the  resignation 
of  the  retiring  director  should  be  accepted.  The  defendant  afterwards  attended  a 
meeting  of  the  directors,  confirmed  the  allotment  to  hhnself.and  joined  in  passing 
a  resolution,  that  the  shares  allotted  to  himself  should  be  paid  up  in  full  forthwith. 
The  defendant  subsequently  withdrew  his  application  and  refused  to  pay  the 
amount  of  the  shares  allotted  to  hinu  By  the  articles  of  association  the  number 
of  the  directors  was  to  be  not  less  than  three,  and  any  casual  vacancy  occurring 
in  the  board  might  be  filled  up  by  the  board,  and  the  continuing  board  might 
act  notwithstanding  any  vacancy  in  their  body : — 

EM,  that  the  defendant  was  liable  to  pay  the  amount  of  the  shares. 


AonoN  to  recover  from  the  defendant  500Z.,  being  the  amonnt 
due  from  the  defendant  to  the  plaintiffs  in  respect  of  fifty  shares. 
The  facts  of  the  case  may  be  here  briefly  stated  as  follows : — 
The  company  was  registered  on  the  19th  of  December,  1878, 
and  was  constituted  by  seren  persons  subscribing  the  memorandnm 
of  association.  At  a  meeting  of  these  subscribers,  held  on  the 
22nd  of  June,  1879,  of  which  all  had  notice,  but  only  four 
attended,  it  was  resolved  that  Oane,  Jones,  and  Stephenson 
should  be  elected  the  first  directors  of  the  company,  of  whom  two 
were  to  form  a  quorum.  At  a  meeting  of  the  directors  held  on 
the  25th  of  Hay,  1880,  Jones  and  Stephenson  being  present^  it 
was  resolved  that  Fry,  Heeeltine,  and  Everitt  should  be  directors 
of  the  company.  At  a  meeting  of  the  directors  held  on  the  2nd 
of  June,  1880,  Fry  and  Everitt  being  present,  a  letter  dated  the 
26th  of  May,  1880,  was  read  from  Stephenson,  Jones,  and  Gane, 
intimating  their  desire  to  retire  from  their  position  as  directors 
of  the  company,  and  their  resignation  was  thereupon  accepted. 
At  a  meeting  of  the  directors,  held  on  the  15th  of  September, 
1880,  Heseltine  and  Everitt  being  present,  a  letter  was  read  from 
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Fiji  dated  the  16th  of  August,  resigniDg  bis  seat  on  the  board, 

and  it  was  then  resolred  that  he  should  be  requested  for  the  time 

being  to  defer  bis  resignfrf^ion.    On  the*26th  "of  October,  1880,  the 

defendant  signed  an  application  for  fifty  shares  in  the  following 

terms: — 

'<  October  26, 1880. 
'' To  the  Directors  of 

''  The  York  Tramways  Company,,  limited. 
'<  Gentlemen, 

^'I  request  you  to  allot  to  me  fifty  shares  in  the  York 
Tramways  Company,  Limited*  and  Agree  to  aooopt  auch  shares 
when  allotted  to  me." 

At  a  meeting  of  the  .directors,  held  ^on  the  28thr  of  October^ 
1880,  Heseltine  and  Everitt  being  present,  it  was*  'rest^lred  tiiat 
the  fifty  shares  applied  for  should  be  allotted  to  the  defendant, 
that  Fry's  resignation  of  his  seat  on-  the  board  should  be  aieoepted, 
'  and  that  the  casual  vacancy  thereby  caused  Aould  be-  ttled  up 
by  the  election  of  the  defendant  as  a  director  of  the  company. 
At  a  meeting  of  directors,  held  on  the  15th  of  NoTcmber,  Everitt, 
Heseltine,  and  the  <defendafat  being  present^  ihe  mintitee-  «f  the 
previous  meeting  held  on  the  28th  of  Odtober  were  read  and 
coi^rmed,  and  it  was  reserved  that  shares  should  be*  aHotled  to 
various  persoiis,  and  that  the  shares*  so  alUtted^  together  with  the 
fifty  shares  allotted  to  the  defendMiA  at  the  meeting  on  the  &8tb 
of  October,  uioukl  be  paid  up  in  full  forthwith,  and  that  the  Yoris 
City  and  County  Bank  should  be  authorized  to  receive  ifao  sms 
•to  be  paid  in  respect  of  these  shares;  and  the  three  <liteetors 
then  present  signed  a  letter  to  the  bank-manager,  with  nslree* 
tions  to  honour  cheques  drawn  upcm  the  account  of  the  York 
Tramways  Company  when  signed  by  any  ene  ef  them  and  eounter- 
signed  by  thd  secretary. 

On  the  19th  of  November,  1880,  the  defendant  tendeied  his 
resignation  as  director  of  the  company  and  withdrew  his  applioa* 
tion  for  shares. ' 

The  articles  of  association^  so  far  as  they  are  materii^  wem  as 
follows : — 

Aiti,  2.  ""The  Board*'  shall  mean  the  diveetora  for  the  time 
being  or,  as  the  case  may  be,  a  quorum  of  such  direotersasseoiUed 
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at  a  meeting  thereof,  constitatiiig  a  board  for  the  transaction  of 
bnsineas. 

Art  62.  The  business  of  the  company  shall  be  managed  by  the 
board.  .  .  . 

Art  66.  The  office  of  any  one  of  the  board  shall  (subject  as 
hereinafter  mentioned)  be  vacated,  if  he  deliyers  to  the  board  or 
to  the  secretary  a  notice  iu  writing  of  his  resignation  of  his  office 
of  director  •  •  .  •  proyided  that  there  shall  be  a  resolution  of  the 
board  to  the  effect  tiiat  such  vacatiou  of  office  shall  take  place, 
in  passing  or  not  passing  which  resolution  the  board  shall  have 
full  discretion. 

Art.  6&  The  number  of  the  board  shall  not  be  less  than  three 
nor  more  than  seven. 

Art.  69.  No  person,  except  the  first  directors,  and  such  persons 
as  may  be  appointed  by  them  under  the  next  clause,  shall  be 
qualified  to  be  a  director,  who  is  not  the  registered  holder  of 
shares  in  the  company  of  the  nominal  value  of  1002.,  and  who 
has  not  been  the  holder  of  such  shares  for  at  least  three  months. 

Art  70.  The  first  directors  shall  be  determined  by  the  sub- 
scribers to  the  memorandum  of  association.  Until  directors  are 
appointed,  the  subscribers  to  the  memorandum  of  association  of 
the  company  shall  be  the  directors  of  the  company.  The  first 
directors  shall  have  power  to  add  to  their  number  any  other 
person  or  persons  at  any  time  before  the  third  ordinary  general 
meeting,  but  so  that  the  total  number  of  the  board  shall  not  at 
any  time  exceed  seven.  The  first  board  and  those  who  may  be 
added  to  their  number  as  in  the  present  clause  provided  shall 
continue  in  office,  unless  they  die  or  resign  or  become  disqualified, 
until  the  third  ordinary  general  meeting.  •  .  . 

Art  72.  Any  casual  vacancy  occurring  iu  the  board  may  be 
filled  up  by  the  board.  The  continuing  board  may  act,  notwith« 
standing  any  vacancy  in  their  body. 

Art  74.  The  board  may  meet  together  for  the  dispatch  of 
business,  adjourn,  and  otherwise  regulate  their  meetings  as  they 
think  fit,  and  determine  the  quorum  necessary  for  the  transaction 
of  business.  .... 

Art  76.  The  board  shall  cause  minutes  to  be  made  in  books 
provided  for  the  purpose,  of  the  following  matters,  namely :  of  all 
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appoiDtments  of  officers,  servants^  and  sub-committees  made  by 
the  board ;  of  the  names  of  the  persons  present  at  erery  meeting 
of  the  boardy  and  of  all  orders,  resolutions,  and  proceedings  of  all 
general  meetings  and  of  the  board.  All  acts  done  by  a  meeting 
of  the  board,  or  by  any  person  acting  as  one  of  the  board,  shall, 
notwithstanding  that  it  be  afterwards  discoyered  that  there  was 
some  defect  in  the  appointment  of  any  of  the  board,  or  of  aoch 
person  acting  as  aforesaid,  or  that  they  or  any  of  them  were  or 
was  disqualified,  or  had  in  any  way  vacated  their  or  his  o£Sce^  be 
as  valid  as  if  every  such  person  had  been  duly  appointed  and  was 
duly  qualified. 

The  action  was  tried  without  a  jury  before  Manisty,  J.,  who 
delivered  the  following  judgment. 


Manistt,  J.  It  is  all-important  in  this  case  to  bear  in  mind, 
and  to  get  into  consecutive  order,  the  proceedings  of  this  company, 
which  from  the  beginning  to  the  end  seem  to  have  been  conducted 
in  a  most  irregular  manner.  I  may  observe,  on  starting,  that  the 
defendant  appears  to  have  no  merits  in  his  favour,  his  objeotions 
are  purely  technical,  and  it  is  no  doubt  an  attempt  to  get  out  of 
a  liability  into  which  he  entered  with  a  perfect  knowledge  of 
what  he  was  doing. 

The  articles  of  association  of  the  plaintiff  company  must 
govern  my  decision,  and  I  shall  have  to  refer  to  them  frequently 
in  the  course  of  my  judgment.  There  were  seven  subscribers 
to  the  memorandum  of  association,  and  by  the  articles  of  asso- 
elation  the  first  directors  were  to  be  appointed  by  those  sub- 
scribers. Notice  of  a  meeting  was  given  to  all  the  subscribeis, 
but  at  the  meeting,  which  was  held  upon  the  22nd  of  Jone, 
1879,  only  four  were  present,  and  those  four  appointed  three 
directors,  Jones,  Gane,  and  Stephenson,  and  these  were  three  of 
their  own  body.  I  do  not  intend  to  express  any  opinion  upon  tiie 
validity  of  that  appointment.  The  inclination  of  my  opinioQ  is 
that  it  was  a  good  appointment,  and  I  will  assume  it  to  be  good 
for  the  purposes  of  this  case.  In  my  opinion  these  three,  Jones, 
Gane,  and  Stevenson,  were  the  *'  first  directors ''  within  the  mean* 
ing  of  the  sixty-ninth  and  seventieth  articles,  and  having  power  to 
add  to  their  number  by  virtue  of  the  seventieth  article,  on  the  25th 
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of  May,  1880,  they  did  add  to  their  number.    Whether  this  was  a 1882 

valid  election,  I  do  not  decide ;  but  for  the  purposes  of  this  case  yoml 
I  will  assume  it  to  have  been  a  valid  election.  There  were  only  ^mp^kt 
two  directors  present,  Jones  and  Stephenson,  and  they  elected  three  ^^^^Jj^^^ 
new  directors,  Fry,  Heseltine,  and  Everitt.  If  the  meeting  at 
which  they  were  elected  was  properly  convened  and  constituted. 
Fry,  Heseltine,  and  Everitt  were  appointed  by  the  first  directors, 
and  did  not  need  any  qualification.  Therefore,  on  the  25th  of 
May,  1880,  a  board  of  six  members  was  constituted.  It  is  evident, 
however,  that  the  intention  was  that  the  board  should  not  continue 
to  be  constituted  of  six  members,  because  on  the  following  day, 
the  26th  of  May,  all  the  three  who  had  been  elected  by  the  sub- 
scribers to  the  memorandum  of  association,  namely,  (Jane,  Jones, 
and  Stephenson,  resigned.  On  the  26th  of  May  the  board  was 
reduced  to  the  number  of  three  directors,  and  it  appears  to  have 
continued  down  to  the  month  of  August.  By  the  sixty-second  of 
the  articles  of  association,  the  business  of  the  company  is  to  be 
managed  by  the  board,  and  by  the  sixty-eighth  article  the  namber 
of  the  board  is  to  be  not  less  than  three  nor  more  than  seven. 
Power  is  given  to  the  board  to  determine  the  quorum  necessary, 
but  I  must  take  it,  for  the  purposes  of  this  case,  that  no  resolution 
was  ever  passed  determining  the  number  of  the  quorum.  It  may 
have  been  determined  at  a  meeting  of  the  subscribers  to  the 
memorandum  of  association  that  there  should  be  a  quorum,  but 
that  is  immaterial ;  for  it  was  necessary  that  the  board  should 
determine  the  quorum.  The  company  continued  to  transact 
business  with  apparently  only  two  directors,  although  there  were 
in  truth  three  directors.  Fry,  Heseltine,  and  Everitt  Of  these, 
Fry  resigned  on  the  16th  of  August,  but  his  resignation  was  not 
accepted  until  the  28th  of  October.  The  other  two  dh^ectors  had 
a  meeting  on  the  15th  of  September,  and  on  the  5th  of  October, 
after  the  resignation  of  Fry,  appear  to  have  transacted  most 
important  business  of  the  company,  by  making  a  contract  of 
upwaids  of  80002.  for  the  construction  of  works,  and  by  allotting 
810  ahares.  This  seems  to  me  a  most  unsatisfactory  mode  of 
conducting  the  business,  and  whilst  matters  stood  in  this  eon- 
ditioD,  the  important  events  for  this  action  occurred.  In  October 
the  delimdant  applied  for  fifty  shares,  and  on  the  28th,  only  two 
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directors,  Heseltine  and  Everitt,  being  present,  they  aco^ed 
Fry's  resignation,  and  allotted  fifty  shares  to  the  defendant^  and 
they  elected  him  a  director.    This  brings  me  to  the  meaning  of 
the  seventy-second  of  the  articles  of  association,  and  I  think  that 
the  proper  constmction  of  that  article  is,  that  any  casual  vacancy 
oocarring  in  the  board  may  be  filled  up  by  the  board,  and  the 
continuing  board  may  act  in  this  respect,  liiat  ia,  for  filling  up  the 
vacancy,  notwithstanding  any  vacancy  happening  in  their  body. 
This  seems  to  me  a  sensible  and  a  proper  construction;  if  a 
different  construction  were  adopted,  a  board  of  two  nught  transact 
all  the  business  of  the  company,  notwithstanding  the  sixty-eighth 
article,  which  provides  that  the  board  shall  be  of  not  less  than 
three  members,  and  the  important  provisions  with  respect  to  the 
management  of  the  business  of  the  oompany  would  be  rendered 
null  and  void.    If  that  be  the  right  construction,  there  was  a 
vacancy  in  the  number  of  the  board,  and  I  will  assume  that  it  was 
a  '*  casual  vacancy  "  within  the  meaning  of  the  articles,  and  that 
the  remaining  members  of.  the  board  might  fill  up  that  vacancy; 
that  would  not,  in  my  opinion,  entitle  the  two  directors  to  tranwart 
the  business  of  the  company  by  disposing  of  shares  and  by  making 
contracts ;  the  two  direotors  must  fill  up  the  vacancy,  and  tiien 
the  board  of  directors  would  again  be  not  less  than  tbree^  and 
might  carry  on  the  business  and  transact  the  affairs  of  the  com- 
pany.   If  this  is  correct,  what  was  the  position  of  the  deCsiidant 
as  regards  qualification  on  the  28th  of  October?    He  waa  elected, 
but  he  was  not  qualified,  because  he  was  not,  I  think,  either  one 
of  the  first  directors,  or  one  of  those  appointed  by  the  first,  and 
therefore  he  could  not  be  elected  unless  he  was  qualified.  If  I  am 
right  in  the  construction  of  the  seventy^second  article  the  two 
directors,  Heseltine  and  Everitt,  could  not  allot  the  shares  on  the 
28th  of  October. 

But  it  has  been  contended  for  the  plaintiffs  that  even  if  that  is 
so,  a  meeting  was  held  on  the  15th  of  November,  and  that  three 
directors  were  then  present,  Everitt,  Heseltine^  and  the  defendant 
Whether  three  directors  were  present  at  the  meejting  depends 
upon  this,  whether  or  not  the  defendant  was  a  director.  If  he 
was  a  director,  I  should  be  inclined  to  hold,  both  upon  the 
authorities  and  upon  principle,  that  the  confirmati<m  of  the  allot- 
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ment  made  on  the  28th  of  October  was  the  same  as  an  original 
allotment  Then,  was  the  defendant  a  director?  It  has  been 
contended  that  by  virtue  of  the  Companies  Act,  1862,  s.  67,  the 
fact,  that  he  was  not  qnalified  as  a  director,  is  immaterial,  and 
that  the  acts  done  hj  him  are  valid,  and  I  have  entertained  some 
doubt  whether  it  lies  in  his  month  to  say  that  he  was  not  qualified 
as  a  director,  and  that  the  allottaient  on  the  28th  of  October 
which  was  confirmed  on  the  15tfa  of  November  was  void.  If  it 
was  void  altogether,  of  course  ratification  would  not  make  it  good. 
But  if  what  took  place  on  the  15th  of  November  is  to  be  tresfted 
as  an  original  allotment,  then  the  question  of  ratification  and 
confirmation  is  of  -course  out  of  the  question ;  and  it  seems  to  me 
that  the  allotment  in  October  must  be  struck  out  and  treated 
as  a  nullity,  and  then  the  only  question  is^  what  is  the  effect  of 
the  acts  done  on  the  16th  of  November?  The  directors  present 
confirmed  the  allotment  made  on  tlie  28th  of*  October.  In  my 
opinion  that  was  tantamount  to  an  original  allotment,  and  they 
then  resolved  that  shares  should  be  allotted  to  various  persons, 
and  that  the  shares  so  allotted,  together  with  the*  fifty  Jihares 
allotted  to  the  defendant  at  the  last  meeting,  should  be  paid 
up  in  full  fcM^hwith,  and  that  the  York  .  Oity  and  County 
Bank  should  be  authorized  to  receive  the  sums  to  be  paid  in 
respect  of  those  shaxes;  and  the  three  directors  then  present 
signed  a  letter  to  the  bauk  manager  with  instmctioBS  to  honour 
cheques  drawn  upon  the  account  of  the  York  Tramways  Company, 
when  signed  by  any  one  of  them  and  countersigned  by  the 
secretary.  There  is  no  doubt  that  the  defendant  did  act  as  a 
director  by  becoming  a  party  to  the  reaolutioBpAnd  by  signing  the 
letter  to  the  bank.  Whatever  objections  may  be  taken  by  other 
persons  to  his  appointment,  I  have  come  to  the  conclusion  that 
under  those  circumstances  he  is  liable,  sind  that  he  cannot  be 
heard  to  say  that  the  allotment  was  not  made :  he  sent  an  appli- 
oatioa  in  writing,  be  accepted  the  allotment,  and  he  became  a 
party  to  the  resolution  by  which  he  was  to  pay  up  the  shares  in 
full.    I  therefoie  give  judgment  for  the  plaintiffs. 

J.  E.  H. 
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March  20,  21.  Murphy^  Q.C.,  and  Edwyn  JonsB^  for  the  defend- 
ant. Two  questions  arise  in  this  case :  first,  was  the  allotment  to 
the  defendant  valid  ?  and  secondly,  is  he  estopped  from  denying 
his  liability  on  the  shares  by  having  acted  as  a  director? 

As  to  the  first  point,  Article  62  provides  that  the  bnsinees  of  the 
company  shall  be  managed  by  the  board,  and  Article  68  provides 
that  the  board  shall  consist  of  not  less  than  three  members :  bat 
on  the  28th  of  October,  when  the  shares  were  allotted  to  the 
defendant,  only  two  directors  were  present  and  acted :  and  this  is 
sufficient  to  avoid  the  allotment:  In  re  Alma  Spinning  Co. 
(BoUomky^s  Case)  (1). 

[Bbett,  L. J.,  referred  to  Be  Phosphate  of  Lime  Co.  {AutUn^s 
Case).  (2)] 

It  is  submitted  that  the  decision  in  that  case  was  erroneons, 
and  ought  not  to  be  followed  in  the  Ck)urt  of  AppeaL  The 
authorities  cited  in  1  lindley  on  Partnership,  bk.  ii.  ch.  L  &  2, 
p.  244  (4th  ed.),  shew  that  the  acts  of  directors,  when  they  are  less 
than  the  minimum  number,  are  invalid.  There  was  no  lawful 
quorum,  and  the  two  remaining  directors  could  not  act.  The 
defendant  was  not  qualified  to  sit  as  a  director,  for  he  was  not  one 
of  the  first  directors,  and  he  had  not  held  his  shares  for  three 
months  at  the  time  of  his  appointment.  Moreover,  the  appointment 
of  the  original  directors  was  invalid,  becaiise  the  full  number  of 
subscribers  to  the  memorandum  of  association  was  not  present: 
Mouheaeh  Coal  Co.  v.  Teaffue.  (3) 

As  to  the  second  point,  it  is  plain  that  the  defendant  is  not 
estopped  from  denying  his  Lability  by  having  acted  as  director. 
Howheach  Coal  Co.  v.  Teague  (3)  is  an  authority  also  as  to  this 
point 


WiUiSf  Q.C.,  and  Home  Payne,  for  the  plaintifis.  The  appoint- 
ment of  the  defendant  as  a  director  cannot  now  be  questioned, 
there  having  been  no  fraud  in  his  election :  Murray  v.  Bush^  (4) 
A  mere  change  in  the  constitution  of  a  board  of  directors  will  not 
render  an  allotment  invalid :  HaUows  v.  Femie.  (5)    As  to  the 


(1)  16  Ch.  D.  681. 

(2)  24  L.  T.  CN.S.)  932. 


(3)  5  H.  &  N.  151 ;  29  L.  J.  (Ex.)  137. 

(4)  Law  Bep.  6  H.  L.  37. 


(5)  Law  Rep.  3  Ch.  467. 
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question  of  estoppel,  the  defendant,  haying  acted  as  a  director, 
cannot  now  be  heard  to  say  that  he  is  not  liable  in  respect  of  the 
number  of  shares  for  which  he  had  applied. 

Murphy^  Q.O.9  in  reply.  The  specified  number  of  directors 
must  be  rigidly  adhered  to :  1  Lindley  on  Partnership,  bk.  3,  ch.  1, 
8.  2,  p.  542  (4th  ed.).  In  the  present  case  the  plaintiffs  are  suing 
in  their  own  name  and  must  be  treated  as  a  going  concern,  and 
this  circumstance  distinguishes  the  present  case  from  In  re  Chreat 
Oceanic  Telegraph  Oo.^  Harvard's  Case  (1)  and  In  re  British  and 
American  Telegraph  Oo^  Fowler's  Case  (2) ;  for  in  those  cases  the 
companies  had  been  ordered  to  be  wound  up,  and  the  question  to 
be  detenmned  was  who  were  liable  to  the  creditors  of  the  insolvent 
companies.  At  the  meeting  of  the  15th  of  November  only  two 
directors  existed,  and  the  defendant  could  not  confirm  an  allotment 
to  himself. 

LOBD  CoLEBiDGE,  C.J.  A  great  many  points  have  been  argued 
in  this  case ;  but,  on  the  whole,  I  am  of  opinion  that  the  judgment 
of  Hanisty,  J.,  was  right  and  ought  to  be  afiSrmed. 

The  plaintiffs  bring  this  action  against  the  defendant  for  a  call, 
and  the  defendant  alleges  by  way  of  defence  that  no  allotment  of 
shares  has  been  made  to  him.  In  order  to  ascertain  whether  an 
allotment  has  boon  made,  we  must  examine  the  facts  and  the 
constitution  of  the  company ;  it  will  render  matters  clearer  to 
take  the  facts  first. 

Some  time  before  the  alleged  allotment  of  shares  to  the 
defendant  the  company  was  constituted  by  signing  the  memo- 
randum of  association ;  at  a  meeting  of  the  subscribers  to  which 
all  were  summoned,  but  which  only  four  attended,  three  directors 
were  appointed,  and  they  appointed  three  others.  This  brought 
up  the  nimiber  of  directors  to  six.  The  three  original  directors 
resigned,  and  therefore  three  only  were  left.  One  of  these 
tendered  his  resignation  some  time  before  the  28th  of  October, 
but  no  act  was  done  until  that  day.  Upon  the  26th  of  October 
the  defendant  applied  for  shares,  and  upon  the  28th  of  October  the 
two  remaining  directors  resolved  that  fifty  shares  should  be 
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(1)  Law  Rep.  13  Eq.  30. 


(2)  Law  Bep.  14  Eq.  316. 
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11382       allotted  to  the  defendant,  and  that  he  should  be  appointed  a 

YoBi       director,  and  ultimately  that  the  resignation  of  Fry,  the  retiring 

^^iPAKT*    director,  should  be  accepted.    I  am  not  prepared  to  say  whether 

V,         for  a  few  minutes  there  were  four  directors  of  the  company :  and 
Willows 
'    it  is  immaterial  to  consider  whether  Fry  continued  to  be  a  director 

''^  C.J.     *  until  the  end  of  the  meeting ;  for  the  defendant  did  not  become 

a  directxHT  until  'the  shares  were  allotted  to  him,  and  in  eith^ 

Tiew  the  allotment  was  made  to  the  defendant  by  two  directors 

only.     Having  been  elected  a  director,  he  attended  a  meetnig 

subsequently  held ;  he  then  confirmed  the  allotment  to  himself, 

he  concurred  in  an  order  made  upon  the  company's  bankers,  and 

agreed  to  a  certain  mbde  of  raising  money  for  the  oompan/s 

benefit    The  defendant  therefore  acted  as  a  directmr,  and  jomed 

in  these  proceedmgs  as  a  member  of  the  board.    These  cireom- 

stances  having  taken  place  in  October  and  November,  the  defendaiKt 

afterwards  withdrew  his  application  for  shares,  and  refused  to 

pay  the  amount  of  the  call  made  in  respect  of  them. 

I  will  next  proceed  to  consider  the  constitution  of  the  company, 

for  the  question  being  whether  an  action  lies  to  recover  this 

call,  it  is'  necessary  to  ascertain  whether  it  was  good  and  well 

founded  in  point  of  law.    The  memorandum  and  the  articles  of 

association  are  before  us,  and  I  assume  that  the  counsel  for  the 

parties  have  drawn  our  attention  to  what  is  material.     The 

2nd  article  provides  that  the  '^  board,**  that  is,  the  board  for 

the  transaction  of  business  for  the  company,  shall  consist  of  the 

directors.    By  the  62nd  article  the  business  shall  be  managed 

by  the  board.    By  the  68th  article  the  number  of  members  upon 

the  board  is  not  to  be  less  than  three  nor  more  than  seven.    The 

69th  article  deals  with  the  qualification  of  directors,  and  no  person 

without  a  qualification  shall  be  a  director.    By  the  TOth  article 

the  subscribers  to  the  memorandum  of  association  shall  be  the 

first  directors,  and  shall  have  power  to  add  to  their  number. 

The  expression  ''first  board'*  seems  to  shew  that  no  previous 

board  had  existed.    By  the  72nd  article  any  casual  vacancy  may 

be  filled  up  by  the  board.    ^'  Any  casual  vacancy  '*  means  anr 

vacancy  not  occurring  by  effluxion  of  time,  that  is,  any  vacancy 

occurring  by  death,  resignation,  or  bankruptcy.     In  the  event 
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of  a  casaal  vaoanoy  the  oontiniiing  board  may  act    If  Fry's  1882 

resignation  created  a  casaal  yaoancy,  in  my  opinion  the  two  yobk 

remaining  membere  of  the  board  might  act    Upon  the  trae  con-  ^c^akt' 

stmction  of  the  articles  I  think  that  no  qnomm  was  ever  legally  ^^J-  ^ 

constitnted  nnder  the  74th  article,  because  by  force  of  the  70th  — 

Lord  Ooleridge, 

article  the  board  cannot  come  into  existence  until  after  the  CJ-  . 
appointment  of  the  directors,  and  the  board  did  not  exist  when 
the  qnomm  was  appointed  The  plaintiffs  cannot  rely  upon  this 
point  Bat  how  does  the  matter  stand  in  other  respects?  I 
think  that  tiiie  board  still  consisted  of  three  directors,  because 
Fry's  resignation  had  not  been  accepted  when  the  defendant 
applied  for  shares ;  but  I  will  assume  that  there  were  only  two 
directors.  It  has  been  argued  that  the  proceedings  as  to  the 
allotment  made  to  the  defendant  were  invalid,  and  that  there 
being  no  quorum  the  board  could  not  act  Bat  if  there  were 
three  directors,  the-  two  acted  as  the  majority  of  the  board.  If 
there  were  two  directors  only,  the  two  wero  acting  during  a 
casual  vacancy.  The  board  does  not  <M>me  to  an  end  because 
a  casual  vacancy  occurs.  If  any  other  construction  were  adopted 
than  that  which  I  have  put  upon  these  articles^  a  board  of  three 
directors  must  cease  to  exist  upon  tiie  aoddental  death  of  one  of 
its  members,  and  the  whole  affairs  of  the  company  must  come  to 
a  standstill.  I  do  not  see  any  reason  to  drive  me  to  that  conclusion. 
I  will  consider  the  contention  that  tiie  resignation  of  Fry  did  not 
create  a  vacancy  untfl  it  was  accepted.  Even  according  to  that 
view  the  defendant  cannot  escape  from  liability,  for  the  board 
must  act  by  a  majority ;  and  until  Fry's  resignation  was  accepted 
the  boe^  did  act  l^  a  majority,  and  did  by  a  majorily  allot  these 
shares  to  the  defendant  These  considerationa  are  sufficient  to 
dispose  of  the  case  and  to  shew  that  the  defendant  must  pay  the 
amount  of  the  call  upon  his  shares.  But  although  I  think  the 
first  allotment  good,  I  wish  to  remark  that  the  defendant  subse- 
quently recognised  the  allotment  and  agreed  to  pay  for  the  shaves. 
What  took  place  at  the  meetingin  November,  was  a  good  allotment 
and  a  good  acceptance.  These  would  Und  him  equally  with  the 
transactions  upon  the  28th  of  October.  It  has  been  contended  that 
the  defendant  was  not  duly  qualified  to  act  as  a  director.  I  think 
that  he  did  not  require  a  qualification ;  he  was  appointed  by  the 
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1882  first  directors,  and  therefore  he  fell  within  the  provisions  of  the 

YoBK  69th  article,  which  rendered  it  unnecessary  for  him  to  possess  a 

^^T^?  qualification.    Even  if  this  were  not  so,  he  was  within  25  &  26 

WnT'  W8  ^^^  ^'  ^^»  ®*  ^'^^  ^^<^^  is  substantially  the  same  with  a  preYious 

enactment,  and  he  fell  also  within  the  latter  half  of  the  76th 

Lord  Oolerldgeb 

c.<r.  article*  These  provisions  are  equally  applicable,  and  render 
valid  whatever  acts  have  been  done  by  the  defendant  as  director. 
The  absence  of  a  qualification  as  director  is  immaterial.  It  has 
been  contended  that  the  supposed  defect  in  the  appointment  of 
the  defendant  as  a  director  has  not  been  ''  afterwards  discovered,** 
within  the  meaning  of  the  76th  article  and  of  25  &  26  Vict  c  89, 
s.  67,  and  reliance  has  been  placed  upon  the  authority  of  Lord 
Chelmsford  in  Murray  v.  Bush.  (1)  But  in  that  case  Lord 
Cairns  (pp.  69,  70),  and  Lord  Hatherley  (pp.  76,  77),  dissented 
from  the  view  of  Lord  Chelmsford.  The  question  material  to  the 
present  case  was  as  to  the  true  construction  of  7  &  8  Yict.  c  110, 
8.  80,  which,  as  I  have  already  intimated,  is  substantially  the 
same  with  25  &  26  Vict.  c.  89,  s.  67.  I  feel  myself  bound 
to  follow  the  opinions  of  Lord  Cairns  and  Lord  Hatherley,  for 
the  decisions  of  the  House  of  Lords  are  technically  binding  upon 
us ;  and  there  being  a  difference  in  the  views  of  the  Peers  present, 
the  judgment  of  the  House  was  given  according  to  the  opinions  of 
the  two  Lords  whom  I  have  last  mentioned.  This  gets  lid  of  the 
question  of  disqualification.  The  only  remaining  question  aigued 
before  us  is  whether,  if  he  had  not  been  properly  appointed  a 
director,  he  was  estopped  from  setting  up  that  defence.  Two 
cases  have  been  cited  during  the  arguinent  as  bearing  upon  this 
question,  In  re  Chreai  Oceanic  Telegraph  Co.,  MarwarcTs  Case  (2), 
before  Malins,  Y.C.,  and  In  re  BrMA  and  American  Tdegraph  Co., 
Fowler's  Case  (3),  before  Bacon,  Y.O.  These  cases,  especially  that 
before  Malins,  Y.C,  are  very  much  in  point.  The  judges  who 
decided  them  would  have  held  that  an  estoppel  existed  in  the 
present  case,  and  that  the  defendant  could  not  deny  his  liability 
as  a  director.  I  think  that  even  without  the  opinions  of  these 
learned  persons  I  should  have  held  that  there  was  an  estoppel ; 
however,  it  is  unnecessary  for  me  to  express  any  opinion,  and  I 

(1)  Law  Rep.  6  H.  L.  87,  at  p,  53.  (2)  Law  Rep  13  Eq.  30. 

(3)  Law  Rep.  14  Eq.  316. 
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need  only  say  that  as  to  estoppel  I  am  not  prepared  to  differ  from 

Manisty,  J.     But  I  prefer  to  rest  my  decision  upon  the  other  yobk 

grounds  which  I  have  mentioned.  ^Smwot* 

It  remains  only  to  consider  whether  our  decision  conflicts  with  ^„  *- 

WiLLOWSt 

the  authorities  cited  to  us :  it  is  easy  to  produce  authorities  in       

wliich  somewhat  similar  questions  have  been  raised,  but  when  they  c.j. 
have  been  examined,  they  are  found  not  to  have  been  decided 
upon  the  same  goveming  words,  and  none  of  the  authorities 
cited  can  be  considered  as  guides  for  our  decision.  In  Howbeaeh 
Coal  Co.  T.  Teoffue  (1)  the  directors  never  had  been  lawfully 
appointed,  and  there  was  no  proper  quorum :  tbe  minority  of  the 
subscribers  to  the  memorandum  of  association  could  not  bind  the 
shareholders :  the  body  making  the  call  was  incompetent.  In  the 
case  before  us,  for  the  reasons  which  I  have  given,  it  seems  to  me 
that  a  number  of  directors  competent  to  make  a  call  existed.  In 
the  case  of  In  re  Alma  Spinning  Co.,  Bottondey't  Case  (2),  a  proper 
number  of  directors  had  been  appointed;  but  this  number  had 
been  reduced  by  death  and  insolvency,  and  the  vacancies  had  not 
been  filled  up ;  and  Jessel,  M.B.,  as  it  seems  to  me,  properly  held 
tliat  the  number  of  directors  having  been  reduced  below  the 
lawful  number,  they  could  not  bind  the  shareholders  by  their  acts. 
I  am  unable  to  agree  with  the  view  taken  by  Jessel,  MJS.,  of 
Kirk  V.  Bdl  (3) :  the  judges  of  the  Court  of  Queen's  Bench  there 
proceeded  upon  a  different  ground,  and  they  decided  that  there 
was  not  a  quorum  competent  to  transact  the  extraordinary  busi- 
ness of  the  company.  In  my  view  Kirk  v.  Bell  (3)  and  In  re 
Alma  Spinning  Co.,  Bottomhife  Case  (2)  are  not  in  point  for  our 
decision.  Before  I  conclude,  I  may  point  out  that  some  of  the 
reasons  given  by  me  derive  great  support  from  Thames  Raven 
Bock  and  Batlway  Co.  v.  Bose.  (4)  That  case  shews  that  the 
business  of  the  company  does  not  come  to  a  standstill  because  the  « 

proper  number  of  directors  does  not  exist.  I  am  aware  that  that 
case  is  different  from  the  case  before  us  in  its  facts,  but  the  judges 
of  the  Court  of  Common  Pleas  overruled  the  cogent  argument 
addressed  to  them,  and  some  of  them  at  least  were  of  opinion  that 
the  enactment  as  to  the  number  of  directors  was  directory  only. 

(1)  5  H.  &  N.  161 ;  29  L.  J.  (Ex.)  137.  (3)  16  Q.  B.  290. 

(2)  16  Ch.  D.  681.  (4)  4  Man.  ^  G.  552. 
Vol.  VIII.                                    3  B  2 
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I  have  found  it  necessary  to  consider  the  case  at  length ;  bat 
for  the  reasons  which  I  have  given,  I  think  that  Ibnisty,  J.^  was 
right. 

Bbbtt,  L.J.  I  will  shortly  go  through  the  facts  and  the  argu- 
ments in  the  case,  in  order  to  shew  that  I  agree  entirely  with  the 
Lord  CShief  Justice. 

This  is  an  action  to  recover  the  amount  of  a  call  made  upoo 
shares ;  and  it  has  been  contended  for  the  defendant  that  no  valid 
allotment  of  shares  was  made  to  him,  and  many  objections  hare 
been,  urged  as  to  the  proceedings  of  the  company.  It  has  been 
argued  that  the  directors,  Haseltine,  Everitt,  and  Fry,  were  not 
duly  appointed,  and  if  the  facts  had  been  the  same  as  in  Houbeaeh 
Coai  Co.  V.  Teofftie  (1),  it  would  have  been  necessary  for  ns  to 
consider  whether  that  case  could  be  supported :  but  in  that  case 
only  three  of  the  subscribers  to  the  memorandum  of  association 
appointed  the  directors,  whereas  in  the  case  before  us  four  of  the 
subscribers  elected  three  directors,  and  the  others  were  elected  by 
these  three :  the  directors  therefore  were  elected  by  a  majority 
of  the  subscribers :  and  I  know  of  no  rule  of  law  preventing  the 
majority  of  a  body  from  binding  the  minority.  It  may  be  said 
that  the  appointment  of  Hazeltine,  Everitt,  and  Fry  was  invalid, 
unless  they  had  a  qualification;  but  I  think  that  they  were 
added  to  the  number  of  **  first ''  directors  within  the  meaning  of 
the  69th  of  the  articles  of  association,  and  that  they  did  not  need 
any  qualification.  It  has  been  further  contended  that  on  the 
28th  of  October  only  two  directors  existed.  I  agree  that  no 
valid  quorum  bad  been  appointed,  and  that  there  was  no  power  to 
act  by  a  quorum :  but  if  the  board  consisted  of  three  members, 
two  of  them,  being  the  majority,  might  act ;  for  the  articles  of 
association  direct  that  the  board  shall  consist  of  not  less  than 
three  directors,  and  that  the  business  of  the  company  shall  be 
transacted  by  the  board,  and  I  think  it  sufficient  that  the  majority 
acted.  Then  Fry's  resignation  created  a  casual  vacancy  within 
the  meaning  of  the  72nd  article,  and  it  was  lawful  for  the  con- 
tinuing board  to  act  until  the  proper  number  of  the  board  should 
be  filled  up.    This  circumstance  makes  a  difference  between  the 

(1)  5  H.  &  N.  151;  29  L.  J.  (Ex.)  137. 
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present  case  and  all  the  others  cited  before  us,  in  which  the 
powers  of  boards  of  directors  have  been  discussed.  Moreover  the 
defendant  was  present  at  the  meeting  in  Noyember,  and  it  seems 
to  me  that  what  then  happened  was  suflScient  to  bind  him.  Sap- 
pose  that  he  had  made  no  application  for  shares ;  what  then  took 
place  was  equivalent  to  an  allotment  to,  and  an  acceptance  by, 
the  defendant  of  the  shares.  He  joined  in  the  allotment  to  him- 
self. It  has  been  argued  that  is  insufficient,  because  at  the  meet- 
ing in  November  only  two  directors  of  the  company  existed,  if  the 
defendant  had  not  previously  become  a  director,  and  the  two 
directors  were  insufficient  to  appoint  a  third ;  but  I  ^think  that 
this  objection  is  disposed  of  by  the  same  reasoning  as  I  have 
already  used  against  the  other  objections  urged  on  behalf  of  the 
defendant.  But  I  will  assume  that  the  defendant  was  not  quali- 
fied to  be  a  director,  and  that  he  did  not  accept  the  shares  at  the 
meeting  in  November :  nevertheless  he  acted  as  a  director,  and 
did  so  boD&  fide  and  with  the  intention  of  discharging  the  duties 
of  a  director.  Under  this  state  of  circumstances  I  think  that  the 
reasoning  of  Lord  Oaims  in  Murray  v.  BuA  (1)  applies.  I  prefer 
to  follow  the  doctrine  laid  down  by  him  rather  than  that  laid 
down  by  Lord  Chelmsford  in  the  same  case.  I  think  that  the 
defendant  was  bound  by  his  acting  as  director :  in  this  point  of 
view  also  it  must  be  taken  that  he  joined  in  the  allotment  to 
himself,  and  I  think  that  he  is  estopped  from  denying  his  liability. 
I  feel  more  strongly  upon  this  point  than  the  Lord  Chief  Justice 
appears  to  do.  As  to  this  question,  and  with  regard  to  the  casea 
cited  before  us,  I  wish  to  say  that  I  am  unable  to  agree  with 
Eovibeaoh  Coal  Co.  v.  Teagvs  (2),  but  I  agree  with  In  re  Oreat 
Oceanic  Telegraph  Co.,  HartoarcCs  Caee  (3)  and  In  re  British  and 
American  Telegraph  Co.,  Fowler^ $  Case  (4) ;  these  cases  shew  that 
the  defendant  must  be  taken  to  have  allotted  to  himself  and  ta 
have  accepted  the  shares.  The  facts  fall  within  the  ordinary  rule 
of  estoppel,  and  the  defendant  cannot  be  allowed  to  say  either 
that  the  shares  were  not  allotted  to  him,  or  that  he  did  not  accept 
them. 


18S2 
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(1)  Law  Rep.  6  H.  L.  C.  37,  at  pp.  69,  70. 

(2)  6  H.  &  N.  151 ;  29  L.  J.  (Ex.)  137. 
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Upon  all  the  grounds  which  have  been  argued  before  us,  the 
appeal  must  be  dismissed. 

HoLKEBy  L.J.  After  the  elaborate  judgment  delivered  by  the 
Lord  Chief  Justice,  and  after  the  remarks  of  Brett,  LJ.,  I  do  not 
propose  to  go  into  the  facts.  I  wish,  however,  to  make  a  few 
observations  as  to  the  power  of  the  board  of  directors  to  act  by  a 
majority.  Upon  turning  to  the  articles  of  association,  I  find  by 
the  2nd  that  '^ board"  means  the  directors  assembled  for  the 
transaction  of  business :  by  the  62nd  *'  the  business  of  the  com- 
pany shall  be  managed  by  the  board  " :  by  the  68th  **  the  number 
of  the  board  shall  not  be  less  than  three  nor  more  than  seven." 
It  is  said  that  when  the  board  consists  of  three  members,  it  is 
sufficient  if  the  majority  act  on  behalf  of  the  board.  In  my 
opinion  the  better  view  is  that  the  articles  of  association  direct 
that  the  business  of  the  company  shall  be  managed  by  not  less 
than  three  directors,  and  that  the  shares  must  not  be  allotted  by 
less  than  three.  I  think  that  the  business  of  the  company  cannot 
be  said  to  be  managed  by  the  minimum  number  allowed  by  the 
articles,  when  one  person  is  absent ;  it  would  not  then  be  a  board 
of  three. 

In  all  the  other  reasons  of  the  Lord  Chief  Justice  and  Brett,  LJ^., 
I  substantially  concur. 

Appeal  di9mi$9ecL 

Solicitors  for  plaintiffs :  Best^  Webb,  dt  TempUUm.  *• 

Solicitor  for  defendant :  A.  0.  SpatUL 


J.  E.  H. 
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[IN  THE  COURT  OP  APPEAL.]  188, 

SCHNEIDER  v.  BATT  &  CO.    PANWELS  (Thibd  Pabtt.)  May^. 

Practice — Third  Fartt^Directions  a$  to  mode  cf  having  Questions  in  Action 
J)eterminedSe/uadl  qf  Court  to  order  one  Trial — Dismissal  qf  Third 
Party  from  Action — Bules  of  Supreme  Courts  1875,  Order  XVI..,  Bales 
18,  21. 

The  plaintiff  having  saed  for  breach  of  contract  in  respect  of  goods,  the 
defendants,  nnder  the  Rules  of  the  Bnpreme  Court,  1875,  Order  XVL,  Rule  18, 
brought  in  as  a  third  party  P.  from  whom  they  themselves  had  bought  the  goods. 
The  defendants  afterwards  under  Order  XYI.,  Rule  21,  applied  for  directions  as 
to  the  mode  of  having  the  questions  in  the  action  determined ;  bat  the  Court 
refused  to  give  any  directions.  The  defendants  delivered  a  daim  to  the  third 
party  who  in  turn  delivered  to  them  a  defence.  The  action  having  been  tried 
between  the  plaintiff  and  the  defendants,  the  latter  delivered  a  reply  to  the  third 
party,  and  gave  notice  of  trial : — 

Edd^  that  the  reply  and  notice  of  trial  must  be  set  aside,  for  it  must  be  taken 
that  the  action  came  to  an  end  as  regarded  the  third  party,  when  the  Court 
refused  to  ^ve  directions. 

Agtion  for  breach  of  contract. 

By  the  claim,  dated  the  5th  of  July,  1880,  the  plaintiff  alleged 
that  on  or  about  the  lOth  day  of  January,  1880,  it  was  agreed  in 
writing  between  the  plaintiff  and  the  defendants  that  the 
defendants  should  sell  and  deliver  to  the  plaintiff,  and  that  the 
plaintiff  should  buy  and  accept  from  the  defendants  seventy^five 
tons  Belgian  nail  rods  to  be  delivered  free  on  board  at  Antwerp, 
of  the  quality,  kind,  and  description  known  as  No.  1  Belgian 
Nail-rods  **  Lion  Beige,"  at  the  price  of  72L  12s.  6(2.  per  ton,  at 
2  per  cent,  discount  for  cash,  against  the  mate's  receipt  or  bill  of 
lading  at  Antwerp ;  but  that  the  defendants  shipped  and  offered  to 
deliver  to  the  plaintiff  nail-rods  that  were  not  of  the  said  quality, 
kind  and  description,  and  were  of  an  inferior  quality,  and  were 
wholly  different  in  kind  and  description,  and  were  also  un* 
merchantable,  whereby  the  plaintiff  lost  the  price  which  he  had 
paid,  and  the  profits,  and  incurred  expenses.  In  the  alternative 
the  plaintiff  sued  for  a  breach  of  warranty  in  respect  of  the  nail- 
rods,  and  also  sought  to  recover  the  price  paid  by  him  as  money 
received  to  his  use. 

By  the  defence,  dated  the  2l8t  of  July,  1880,  the  defendants 
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1881        alleged  that  they  did  deliver  to  the  plaintiff  nail-rods  of  the 

g^jHHEiDEB~  agreed  quality  and  description,  and  they  denied  that  the  nail-rods 

^^'         delivered  by  them  to  the  plaintiff  were  unmerchantable.    They 

denied  the  warranty  and  also  the  breach  thereof,  and  they  further 

denied  that  they  were  indebted  to  the  plaintiff  for  the  price  of 

the  nail-rods. 

By  the  reply  dated  the  7th  of  August,  1880,  the  plaintiff  joined 
issue. 

The  defendants  by  a  notioe  issued  under  Bales  of  the  Supreme 
Court,  1875,  Order  XVI.,  Rule  18,  brought  in  F.  S.  Panwels 
(from  whom  they  had  bought  the  nail-rods)  as  a  third  party  to 
the  action.  During  Michaelmas  Sittings,  1880,  they  applied  to 
the  Queen's  Bench  Division  for  directions  under  Order  XVL, 
Bule  21;  that  Court  reserved  judgment,  but  directed  that 
pleadings  should  be  delivered  between  the  defendants  and  the 
third  party. 

Accordingly,  by  a  claim,  dated  the  6th  of  December,  1880,  the 
defendants  alleged  that  in  the  month  of  January,  1880,  they 
agreed  to  buy  and  accept  of  the  third  party,  and  the  third  party 
agreed  to  sell  and  deliver  to  the  defendants,  500  tons  of  Belgian 
nail-rods  of  the  quality,  kind,  and  description  known  as  No.  1 
Nail-rods  ^  Li<Hi  Beige,"  to  be  delivered  free  on  board  at  Antwerp ; 
but  that  although  the  third  party  did  deliver  to  the  defendants 
nail-rods  in  pretended  performance  of  the  said  agreement,  he 
delivered  to  them  nail-rods  of  a  different  inferior  quality,  kind, 
and  description,  and  unmerchantable.  The  defendants  further 
alleged  that  at  the  time  of  making  the  said  agreement  with  them 
the  third  party  knew  that  the  defendants  bought  the  nail-rods  to 
sell  again;  the  defendants  did  sell  seventy-five  tons  of  the  nail- 
rods  to  the  plaintiff,  and  delivered  the  same  to  him ;  after  the 
sale  and  payment  of  the  price  by  the  plaintiff,  he  repudiated  and 
refused  to  be  bound  by  the  sale  on  the  ground  that  the  nail-rods 
were  of  inferior  quality,  kind,  and  description,  and  unmerchant- 
able, and  sought  to  recover  in  this,  action  the  price  paid  for  the 
same  by  him.  The  defendants  claimed  damages  and  to  be  indem- 
nified by  the  third  party  in  respect  of  the  claim  of  the  plaintiff,  in 
so  far  as  the  same  related  to  the  quality,  kind,  and  description 
of  the  nail-rods. 
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By  his  defence,  dated  the  XOth  of  December,  18B0,  the  third        I88I 
party  denied  the  breach  of  the  agreement  and  that  the  nail-rods    scbsmxdsb, 
were  unmerchantable.     The  third  party  alleged  that  he  had       ^^- 
no  notice  what  the  defendants  intended  to  do  with  the  nail-irods. 

The  Qaeen's  Bench  Division,  on  the  16th  of  December, 
delivered  judgment,  refusing  to  give  directions  under  Order  XVIf 
Bule  21,  on  the  ground  that  the  plaintiff  might  be  embarrassed 
and  delayed  in  the  prosecutio;i  of  the  action  if  the  third  party 
should  apply  to  send  out.  a  commission  tQ  Belgiun^  and  ^Uk>  on 
the  ground  that  the  defendants  had  written  a  letter  whiqb  would 
render  the  action  undefended  as  against  the  plaintiff,  but  which' 
would  be  no  eyidence  against  the  third  party.  The  Court  of 
Appeal  on:the  18th  of  Decepoiber,  affirmed  the  judgment 

By  their  reply,  dated  the  2l8t  of  April,  1881,  the  defendants 
joined  issue  upon  the  defence  of  the  third  party ;  they  also  gave 
notice  of  trial.  The  action  between  the  plaintiff  and  the  defendants 
having  been  tried,  the  third  party  took  out  a  summoi^  tp.set 
aside  the  reply  and  notice  of  trial.  An  order  having  been  made 
in  the  terms  of  the  summons,  the  Queen's  Bench  Division 
affirmed  it. 

The  defendants  appealed. 

May  18, 19.  Sir  F.  HerseheH,  8.O.,  and  Crump,  for  the  defend- 
ants. A  question  remains  to  be  determined  between  the  defendants 
and  the  third  party,  and  that  question  ought  to  be  tried  under  the 
powers  of  the  Supreme  Court  of  Judicature  Act,  1873,  s.  24,  sub-s.  3. 
It  follows  from  The  Cartsburn  (1)  that  the  action  did  not  come  to 
an  end  as  regarded  the  third  party  by  the  trial  between  the  plain- 
tiff and  the  defendants.  The  rules  contained  in  Order  XVi.  cannot 
limit  the  operation  of  the  statute.  The  common  question  between 
the  parties  was  whether  the  iron  was  according  to  contract,  and 
the  defendants  ought  to  be  at  liberty  to  try  this  in  the  present 
action. 

Orantham,  Q.C.,  and  Bray,  for  the  third  party.  The  action 
cannot  go  on  against  the  third  party ;  for  it  has  come  to  an  end, 
and  final  judgment  has  been  signed  as  between  the  plaintiff  and 
the  defendants. 

[Bbett,  L.J.  The  steps  in  the  action  appear  to  have  been 
(1)  5  P.  D.  59. 


Bait. 
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1881       misoonceived.    The  proceedings  onght  to  have  been  taken  under 
g^j^^yjgg    Order  XVL,  rule  17,  and  not  under  rule  18.] 

The  proceedings  agaiost  the  third  party  do  not  constitute  a 
second  action ;  the  action  is  at  an  end,  although  there  is  no  judg- 
ment against  the  third  party.  The  defendants  are  attempting  to 
bring  into  the  action  matter  which  is  irrelevant  to  the  inoe 
between  them  and  the  plainti£f ;  and  this  is  contrary  to  the  inten- 
tion of  the  rules.  In  Padwiek  r.  Seott  (1)  Hall,  Y.C,  said  that 
the  Judicature  Act,  1873,  s.  24,  sub-s.  3,  **  does  not  enlarge  the 
procedure  so  as  to  bring  into  the  particular  litigation  other 
matters  which  could  not,  according  to  the  settled  practice  of  the 
Court,  have  been  litigated  therein."  Beneeke  v.  Frosi  (2)  does 
not  assist  the  case  for  the  defendants.  The  pleadings  between  the 
defendants  and  the  third  party  were  delivered  only  as  a  matter  of 
form. 

Sir  F.  BerscheU,  8.0.^  in  reply.  The  language  of  the  Supreme 
Court  of  Judicature  Act,  1873,  s.  24,  sub-s.  3,  is  wide  enough  to 
give  the  defendants  relief;  the  Bules  of  Court  cannot  vary  the 
effect  of  the  statute. 

[Bbett,  L.  J.  The  object  of  the  statute  and  rules  was  that  (me 
trial  should  be  had.  Upon  the  true  construction  of  them  I  indine 
to  think  that  they  contain  no  compulsory  provisions  as  to  procedure 
against  a  third  party.] 

The  Court  can  give  directions  by  virtue  of  Order  XVI.,  rule  2L 
A  defendant  may  be  compelled  to  deliver  a  statement  of  daim  to 
the  third  party ;  if  he  does  not  proceed  with  proper  expedition, 
the  third  party  may  take  out  a  summons  to  dismiss  the  proceed- 
ings  against  him.  The  plaintiff  can  give  notice  of  trial  as  against 
the  defendants,  and  the  defendants  as  against  the  third  party. 
The  object  of  the  legislature  was  that  a  defendant  sued  for  the 
de&ult  of  a  third  person  should  have  speedy  relief. 

[CiOTTON,  L.J.  In  the  Judicature  Act,  1873,  s.  24,  sub-s.  3,  the 
words  used  are  that  the  Court  "shall  have  power  to  grant."  In 
some  of  the  other  sub-sections  the  words  used  are  "  shall  give,*'  or 
**  shall  recognise."  Does  not  the  change  of  language  shew  a  change 
of  intention,  and  does  it  not  confer  a  discretion  ?] 

jCur.  adv.  mU. 

(I)  2  Ch.  D.  736,  at  p.  742.  (2)  1  Q.  B.  D.  419. 
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Hay  30.    The  jadgmeut  of  the  Court  (Bramwell,  Brett,  and        l88i 
Cotton^  LJJ.)  was  delivered  by  "sohkeideb 

Bramwell,  L.J.  We  all  are  of  opiaioQ  that  the  jadgment  batt. 
must  be  affirmed.  The  notice  was  originally  given  under  Order 
XYL,  rule  18,  and,  speaking  for  myself  only,  I  think  that  if  this 
case  does  not  fall  within  that  rale  the  third  party  ought  to  have 
been  dismissed ;  he  ought  not  to  have  been  brought  in  under  one 
rule  and  dealt  with  under  another;  and  certainly  at  the  time 
when  the  notice  was  given,  the  facts  shewed  that  the  case  was 
one  to  which  rule  17  properly  applied.  We  decide,  however,  this 
case  on  a  different  ground,  and  we  will  assume  that  the  third 
party  was  brought  in  under  the  proper  rule.  The  object  of  the  rule 
appears  to  be  that  when  the  same  question  exists  between  several 
persons,  that  question  shall  be  tried  once  for  all.  For  instance, 
when  the  action  is  for  breach  of  contract  in  the  sale  of  goods,  and 
the  defendant  alleges  that  if  the  breach  of  contract  exists,  it  is  by 
the  default  of  some  third  person,  an  order  may  be  made  that  the 
questions  existing  in  common  between  the  parties  shall  be  tried 
in  one  proceeding.  That^  we  thbk,  was  the  intention  of  the  rule. 
Accordingly,  when  this  Court  determined  that  the  questions 
between  the  parties  should  not  be  tried  once  for  all,  the  reasons 
for  bringing  in  the  third  party  came  to  an  end,  and  he  ought  then 
to  have  been  dismissed  from  the  action.  When  this  Court  had 
determined  that  no  question  in  common  should  be  tried  between 
the  parties,  no  further  proceeding  ought  to  have  beea  taken  by 
the  defendants  against  the  third  party.  It  has  been  argued  that 
the  Bules  of  Court  cannot  limit  the  operation  of  the  Supreme 
Court  of  Judicature  Act,  1873,  s.  24,  sub-s.  3 ;  but  the  rules  have 
received  a  parliamentary  sanction.  It  may  be  granted  that  the 
rules  ought  not  to  be  construed  so  as  to  contravene  the  provisions 
of  the  statute ;  but  it  is  to  be  recollected  that  s.  24,  sub-s.  3,  is 
permissive,  and  not  obligatory ;  and  if  it  is  a  matter  for  our  dis- 
cretion, whether  the  proceedings  against  the  third  party  should  be 
continued,  we  certainly  think  that  they  ought  not  to  be  allowed  to 
go  on. 

I  wish  to  say  a  few  words  as  to  the  statement  of  claim  delivered 
by  the  defendants  to  the  third  party,  and  as  to  the  defence  deli- 
vered by  the  third  party  to  the  defendants.     We  have  been 
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1881        informed  by  the  ootmsel  for  the  third  party  that  they  were  deli-* 


ScBNBDEB  vered  only  pro  forma,  and  I  think  that  we  most  treat  the 
bIit.  ^^  ^^^^  pleadings  had  never  passed  between  the  parties.  Bat  at 
all  events,  as  can  be  seen  from  the  dates,  at  the  time  when  the 
statements  of  claim  and  defence  respectively  were  delivered,  it 
had  not  been  determined  that  there  should  not  be  one  trial  for 
all  the  matters  in  dispute,  and  therefore  the  ground  did  not  then 
exist  upon  which  we  now  give  judgment 

Appeal  dunUssed, 

Solicitors  for  defendants :  William  A.  Crump  &  San. 
Solicitors  for  third  party :  HiU,  Sm,  &  Biekards. 

«!•    £•     ELm 


March  11.  [CROWN  CASE  RESERVED.] 

THE  QUEEN  v.  NEWMAN. 

Lareeny-^Miaappropriatian  cf  Property  intrtuted  for  sc^fe  Ctutody— Larceny 
Act  (24  &  26  Viet.  e.  96),  m.  75,  76. 

N.,  a  solicitor,  was  intrusted  by  a  client  with  money  to  inyest  on  mortgage  on 
the  client's  behalf,  he^  instead  of  so  doing,  fiaudnlentij  appfopiiated  the  money 
to  his  own  use: — 

Eeld^  by  Lord  Coleridge,  C.J.,  Denman,  Stephen,  Mathew,  and  Cave,  JJ.,  that 
N.  was  not  intrusted  with  such  money  for  '<  safe  custody  "  within  s.  76  of  24  &  25 
Yict  a  96  (the  Larceny  Act). 

The  prisoner  in  this  case  was  a  solicitor  of  Southampton,  and 
was  found  guilty  before  Bowen,  J.,  at  the  Winchester  Assizes^  of 
an  alleged  offence  against  s.  76  of  24  &  25  Vict  c.  96.  The 
indictment  charged  that  he  being  an  attorney  and  being  intrusted 
with  the  property  of  another  person  ''  for  safe  custody ''  did,  with 
intent  to  defraud,  convert  and  appropriate  the  same  to  his  own 
use.  It  appeared  that  at  various  times  during  the  lifetime  of  one 
Thomas  Dawkins,  since  deceased,  the  prisoner  had  been  intrusted 
with  divers  sums  of  money  from  Dawkins  as  his  solicitor,  in  order 
that  the  prisoner  might  lay  out  and  invest  the  same  on  mortgages 
on  behalf  of  Dawkins.  The  prisoner  always  subsequently  repre- 
sented that  he  had  acted  according  to  his  instructions,  and  that 
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the  proper  mortgages  had  been  duly  effected  from   time    to        1882 
time,  and  that  the  moneys  intrusted  to  him  were  outstanding  ThbQijkbm 
upon  such  mortgages,  and  from  time  to  time  the  prisoner  paid     newmax. 
over  to  Dawkins  divers  sums  as  and  for  interest  supposed  to  be 
received  by  the  prisoner  from  the  various  supposed  mortgagors. 
It  was  discovered,  however,  after  the  death  of  Dawkins,  by  the 
trustees  and  executors  under  his  will,  and  it  was  established  in 
evidence  at  the  trial  that  the  mortgages  were  wholly  fictitious,  and 
non-existenti  and  that  the  prisoner  instead  of  investing  the  money 
intrusted  to  him  upon  any  such  mortgages,  had  fraudulently  and 
improperly  appropriated  the  money  to  his  own  use. 

The  learned  counsel  for  the  prisoner  at  the  close  of  the  case  for 
the  prosecution,  submitted  that  there  was  no  evidence  of  any 
offence  having  been  committed  as  laid  in  the  indictment,  and  that 
money  intrusted  to  the  prisoner  to  lay  out  on  mortgages  was 
not  properly  intrusted  to  him  for  **  safe  custody "  under  s.  76  of 
24  &  25  Yict  c.  96.  The  learned  counsel  cited  Beg.  v.  Choper  (1)  ; 
Beg.  V.  Fidlagar.  (2)  Bowen,  J.,  said  he  would  express  no  opinion 
on  the  pointy  but  would  reserve  it  for  this  Courts  but  for  the  pur- 
poses of  the  day  he  should  direct,  and  accordingly  did  direct  the 
jury,  that  if  they  were  satisfied  that  money  was  intrusted  to  the 
prisoner  to  be  invested  on  mortgage,  and  to  be  kept  safely  in  his 
own  hands  till  such  mortgage  was  effected  by  him,  and  i^  instead 
of  investing  the  money  so  intrusted  to  him,  he  converted  it 
fraudulently  to  his  own  use  they  should  find  the  prisoner  gnUty. 
The  jury  accordingly  found  the  prisoner  guilty,  and  the  learned 
judge  reserved  for  the  opinion  of  this  Court,  whether  his  direction 
was  correct  in  law,  stating  that  if  it  was,  the  prisoner  was  rightly 
convicted,  whilst  if  it  was  not  the  conviction  ought  to  be  quashed. 

B.  Coleridge  for  the  prisoner.  The  charge  is  made  under  s.  76 
of  24  &  25  Yict.  c.  96,  which  treats  only  of  property,  including,  as 
appears  by  the  definition  given  in  the  statute,  money  intrusted 
for  **  safe  custody.''  The  earlier  section,  s.  75,  deals  with  mis- 
appropriation of  money  intrusted  for  investment  or  for  any  par- 
ticular purpose,  and  requires  a  written  direction  to  be  proved, 
and  in  a  subsequent  portion  deals  with  certain  frauds  as  to 

(1)  Law  Rep.  2  C.  0.  R.  123;  (2)  41  L.  T.  (N.S.)  448;  14  0oi, 

43  L.  J.  (M.O.)  89.  C.  C.  370. 


Kewiiax. 
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1882  chattels  and  valaable  securities,  but  as  to  them  requiring  do 
The  Qui^  written  direction.  Sect  76  requires  no  written  direction  to  be 
\^  proved,  bat  deals  with,  inter  alia,  money  intmsted  for  safe  0Qstt>dy, 
as  distinguished  from  investment.  So  that  if  the  money  is 
intrusted  for  investment  a  written  direction  is  required,  if  for  safe 
custody  it  is  not  required.  The  legislature  thus  clearly  distin- 
guishes the  case  of  money  intrusted  for  investment  from  that 
intrusted  for  safe  custody,  and  cannot  have  intended  money 
intmsted  for  investment  to  be  regarded  as  money  intrusted  for 
safe  custody  until  inyestment  in  all  cases,  whether  there  was  or 
was  not  any  express  or  additional  contract  as  to  the  custody  until 
investment. 

[Gate,  J.  Sect.  76  requires  an  intent  to  defraud  to  appear, 
whilst  s.  75  deals  with  violations  of  good  faith  and  acts  contrary 
to  the  intrusting,  there  is  that  distinction  in  the  wording  of  the 
sections  also.] 

Tes.  It  tends  to  shew  that  the  misapplication  of  money  in- 
trusted for  investment^  including  the  necessary  keeping  of  it  till 
investment,  is  distinguished  from  money  intrusted  merely  for  aafe 
custody,  as  in  a  box.  These  sections  were  considered  in  Be^.  y. 
Cooper.  (1)  In  that  case  the  solicitor  charged  received  money 
which  he  ought  to  have  invested,  but  which  he  instead  in  part 
misappropriated,  and  there,  as  much  as  here,  it  might  haye  been, 
and  indeed  seems  to  have  been,  contended  that  the  accused  had 
the  money  for  safe  custody  till  investment,  yet  the  Court  held 
the  76th  section  was  clearly  out  of  question,  that  the  money  was 
really  intrusted  for  investment  and  not  safe  custody.  It  is  intrusted 
for  safe  custody  only  when  it  ia  contrary  to  the  recipient's  duty  to 
part  with  the  money  intrusted.  The  terms  are  exolnsive,  when 
money  is  for  investment  it  is  not  for  safe  custody. 

[Denman,  J.  May  not  a  person  have  to  hold  the  money  for  a 
week  and  then  invest,  and  would  he  not  for  the  week  have  it  for 
safe  custody  ?] 

Such  an  arrangement  is  not  shewji  by  any  evidence  to  have 
been  made  in  the  present  case. 

In  Beff.  V.  FuUagar  (2)  the  indictment  was  under  both  sections, 
and  as  it  is  put  by  Hawkins,  J.,  if  the  solicitor  charged  there  was 
intrusted  with  the  money  for  investment  it  was  by  letters,  and 
(1 J  Law  Rep.  2  C.  C.  R.  123.  (2)  41  L.  T.  (N.a)  448. 
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therefore  there  was  a  direction  in  writing,  whilst  if  the  letters  did        1882 
not  amount  to  a  direction  to  invest,  then  he  had  the  money  for  thb  Quekm 
safe  custody.  j^J;^^, 

E.  U.  BuUen  {Tiekell,  with  him).  The  prisoner  had  the  money 
for  safe  custody  until  investment,  the  jury  have  so  found,  and 
there  is  really  nothing  reserved,  their  finding  disposes  of  the 
matter.  The  direction  was  as  matter  of  law  clearly  right,  and 
there  is  nothing  reserved  as  to  how  far  the  evidence  supported 
the  finding. 

[Lord  Coleridge,  C.J.  The  direction  is  expressed  to  be  for 
the  purposes  of  the  day  only.  The  point  is,  was  it  on  the  facts 
the  proper  direction. 

Cave,  J.  The  difficulty  is,  there  is  no  evidence  to  shew  that 
the  money  was  not  to  be  invested  at  once.] 

In  Beff.  V.  Cooper  (1)  there  was  no  particular  sum  that  the  pro- 
secutor could  call  his  own,  whilst  here  there  is  a  direct  handing 
to  him  of  the  property.  In  all  cases  of  solicitor  and  client  the 
solicitor  holds  for  safe  custody  until  investment.  Beg.  v.  Ful- 
lugar  (2)  is  a  similar  case  to  the  present.  That  the  money  was 
paid  to  the  prisoner  by  a  mortgagor  who  was  paying  off  a  mort- 
gage, and  not  by  his  client,  is  hardly  a  substantial  difference ;  the 
receipt  is  as  agent  of  the  client,  the  contract,  whether  for  custody, 
or  investment,  or  both,  is  with  the  client.  It  is  the  client  who 
intrusts  the  money. 

Coleridge  replied.- 

Cur.  adv.  vuJt. 

March  11.  Lord  Coleridge,  C  J.  In  this  case  we  are  called 
upon  to  determine  the  troe  construction  of  s.  76  of  24  &  25  Vict. 
o.  96,  a  section  which,  preceded  by  one  other  section,  is  to  be  found 
in  that  statute  under  the  headmg  of ''  As  to  Frauds  by  Agents, 
Bankers,  or  Factors."  The  question  which  is  left  to  us  is  sub- 
stantially whether  the  faeta  in  this  case  are  such  as  to  bring  the 
prisoner  within  the  provisions  of  s.  76.  I  think  the  facts  do  not 
eo  bring  the  prisoner  within  that  section.  He  had  been  intrusted 
with  divers  sums  of  money  from  Dawkins  as  the  solicitor  of 
Dawkins,  to  lay  out  and  invest  such  money  on  mortgages  on 
behalf  of  Dawkins.    It  was  not  the  specific  coins  that  he  had 

(1)  Law  Rep.  2  C.  C.  R.  123.  (2)  41  L.  T.  (N.S  )  448. 
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1882  lecdyed  which  he  was  to  iayest^  it  was  not  the  specific  oheq[ii» 
TaxQunN  OT  notes  that  he  was  to  inyest^  he  had  not  to  keep  the  specific 
Newas.  i^^^^^y  ^'  ^^  specific  cheqnes  or  notes.-  bat  what  he  had  to  do 
was  to  invest  the  money,  not  to  keep  it»  bat  to  lay  it  out.  If 
there  had  been  any  direction  in  writing  the  prisoner  wonld  have 
been  within  s.  75,  a  section  which  is  ia  two  parts^  and  in  which  a 
distinction  appears  between  money  to  be  invested  or  applied  and 
money  intmsted  for  safe  custody.  In  s.  76  the  intrusting  for  safe 
custody  is  dealt  with,  that  section  does  not  deal  in  any  sense 
with  money  to  be  laid  out  or  invested.  This  would  be  my  opinion 
if  the  matter  were  devoid  of  authority.  That,  however,  is  not  the 
case ;  Beg.  v.  Cooper  (1)  is  an  authority  for  this  view.  l%e  fiusis 
were  that  Whittaker  had  obtained  a  loan  of  502.  from  anotli^ 
person  on  a  deposit  of  some  titie  deeds,  and  employed  the  de- 
fendant to  raise  a  further  loan.  Accordingly  the  defiandant 
obtained  1402.  from  a  Miss  Taylor,  which  he  ought  to  have 
employed  in  paying  off  the  previous  loan,  and  handing  tiie 
balance  to  Whittaker.  He  did  not  pay  off  the  previous  loan, 
and  he  only  paid  602.  to  Whittaker,  keeping  him  in  ignorance 
that  so  much  as  1402.  had  been  obtained,  and  paying  interest  on 
the  1402.  without  Whittaker's  knowledge — in  fact,  misappropriat- 
iug  a  portion  of  the  1402.  Under  these  circumstances  the  defendant 
was  indicted  under  s.  76,  but  this  Court  held  that  s.  76  was  out 
of  the  question,  because  there  had  been  clearly  no  improper  deal- 
iug  with  any  money  intrusted  for  safe  custody.  But  if  the  view 
now  urged  by  counsel  for  the  prosecution  were  correct,  the  money 
ought  to  have  been  held  to  have  been  intrusted  for  safe*custody. 
The  Court  held  that  money  intrusted  for  investment  was  clearly 
not  intrusted  for  safe  custody,  and  the  case  bears  strongly  in 
fiftvour  of  the  prisoner  in  this  case. 

In  Beff.  V.  Futtagar  (2)  the  Court  came  to  a  conclusion  which 
does  not  appear  to  conflict  with  Beg.  v.  Cooper.  (1)  Money  was 
received  by  an  attorney,  and  he  was  requested  by  the  owner  of 
the  money  to  keep  it  until  a  letter  should  be  received  from  one 
(Goldsmith,  pending  which  to  hold  it  safely.  It  was  held  that  the 
facts  brought  the  defendant  within  s.  76,  and  it  may  well  be  that 
the  actual  intention  was  that  the  ooio,  or  the  symbols  of  coin, 
were  to  be  intrusted  for  safe  custody.  The  judgment  of  the  Court 
(1)  Law  Rep.  2  C.  C.  R  123.  (2)  41 L.  T.  (N.a)  448. 
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proceeded  on  that  footing,  and  if  it  were  not  so  the  decision  wonld        1882 
be  in  conflict  with  the  case  of  Beff.  v.  Cooper.  (1)  TmiQuBur 

The  tactB  stated  before  ns  do  not  supply  the  materials  which     nsiwiak. 
mnst  necessarily  be  supplied  in  order  to  bring  this  case  within 
8.  76,  and,  inasmuch  as  we  can  only  deal  with  the  facts  stated^  I 
am  of  opinion  that  this  conviction  ought  to  be  quashed, 

Denhan,  J.  I  feel  very  great  difficulty  in  saying  that  the 
direction  of  the  learned  judge  was  wrong  in  point  of  law.  If  there 
had  been  evidence  that  a  specific  sum  of  money  was  intrusted  to 
the  prisoner  with  specific  directions  to  keep  it  safely  till  a  certain 
day,  and  then  to  invest  it,  I  think  the  case  would  be  within  s.  76, 
and,  indeed,  as  I  read  Beg.  y.  FuUagar  (2)  that  case  is  an  autho- 
rity in  support  of  this  yiew.  But  the  difficulty  here  is  that  there 
was  no  evidence  of  anything  of  tbis  sort ;  the  money  may  have 
been  in  cheques,  or  other  like  form,  and  it  may  have  been  in- 
trusted with  instructions  to  get  a  mortgage  as  soon  as  possible  in 
each  case.  Money  so  intrusted  would  be  intrusted  for  a  specific 
purpose,  and  would  fall  within  s.  75  if  there  was  a  direction  as  to 
it  in  writing  which  was  violated  contrary  to  good  faith,  it  would 
not  fall  within  s.  76.  In  Reg.  v.  Cooper  (1)  an  attorney  was  em- 
ployed to  raise  a  loan  on  mortgage  and  hand  over  the  balance, 
after  making  certain  deductions,  to  the  mortgagor.  It  was  held 
there  that  no  property  had  been  intrusted  for  safe  custody  within 
s.  76.  This  may  mean  that  the  attorney  had  no  permission  to 
hold  the  money,  even  for  an  instant,  but  it  appears  to  me  at  pre- 
sent not  an  unreasonable  thing  to  hold,  and  that  it  might  in  some 
fature  case  possibly  be  held,  that  if  specific  money  be  intrusted 
for  inyestment,  it  may  be  treated  as  intrusted  for  safe  custody  for 
a  reasonable  time  until  opportunity  for  investment  should  arise. 
But  in  the  ease  now  before  us  there  is  no  evidence  to  support 
aoy  such  view,  and  I  therefore  agree  that  the  conviction  should 
be  quashed. 

Stephen,  J.  I  find  no  fault  whateyer  with  the  direction  of  the 
learned  judge  as  it  stands.  It  is,  I  believe,  in  accordance  with  the 
cases  which  haye  been  decided,  but,  taken  together  with  the  facts 
stated  in  the  case  itself,  I  think  it  is  erroneous.  I  think  the  judge 
should  haye  said  that  there  was  no  evidence  upon  which  the  jury 
(1)  Law  Rep.  2  C.  C.  R.  123.  (2)  41  K  T.  (N.S.)  448. 
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1882  could  say  that  the  money  was  ever  intrusted  for  safe  custody 
Tbb  Quna  within  s.  76.  If  money  is  intrusted  to  an  agent  on  the  terms  that 
Ke^ah.  l^G  ia  to  heep  it  by  htm  and  then  to  lay  it  out  on  mortgage,  I 
should  say  that  is  an  intrusting  for  safe  custody  within  a.  76 ; 
for  this  Reg.  y.  Ffdloffar  (I)  appears  to  me  a  direct  authority.  In 
the  present  case  we  are  not  informed  whether  money  in  any 
specific  form  was  intrusted,  nor  whether  there  were  any  specific 
directions  as  to  the  keeping  of  it,  or  whether  it  was  simply  paid 
by  cheque  with  possibly  a  current  debtor  and  creditor  account,  if 
the  latter  were  the  true  state  of  things,  there  could  clearly  be  no 
offence  within  s.  76.  Again,  there  is  no  eyidence  of  what  was  to 
be  done  with  the  money  in  the  interyal  between  the  intrusting 
and  the  investing;  therefore  it  is  impossible  to  conclude  that  it 
was  intrusted  for  safe  custody  during  that  intenraL  On  this 
ground  alone  I  think  the  direction  wrong.  This  view  appears  to 
me  to  be  independent  of  the  authority  of  Beg.  y.  Cooper.  (2)  I  do 
not  wish  it  to  be  understood  that  anything  I  have  said  implies 
any  disagreement  vrith  that  case,  but  I  cannot  help  thinfcing  that 
there  may  have  been  other  facts  upon  which  the  judgment  pro- 
ceeded. The  attention  of  the  Court  was  apparently  directed 
chiefly  to  s.  75,  whilst  s.  76  is  very  briefly  referred  to.  It  is,  of 
course,  undesirable  to  express  any  opipion  as  to  what  may  have 
been  the  reasons  why  they  considered  s.  76  to  be  out  of  the 
question,  but  it  is  to  be  observed  that  the  money  was  in  that 
case  not  intrusted  by  the  person  defrauded,  but  by  the  mortgagee, 
and  it  is  by  no  means  dear  that  that  fact  alone  would  not  have 
prevented  the  application  of  s.  76. 

Mathew  and  CAyE,  JJ.,  concurred. 

Convieiion  quoihed. 

Solicitor  for  prosecution :  O.  Fdtham,  PorUea. 
Solicitors  for  prisoner :  Emanud  &  Co.^  Agents  for  Bell  db  Tayfer, 
Southampton. 

(1)  41  L.  T.  (N.S.)  448.  (2)  Law  Rep.  2  C.  C.  R.  123. 
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ADIOBALTT,  COVBT  OJt^Jwriediction—WaierB 
nc4  pari  of  High  8ea» — Doeke^-OourUy  Courts 
3  4^  4  Viet  e.  65,  «.  e-The  AdmiraUu  CourU  Ael, 
1861  (24  Viei,  e,  10),  «.  7.]  A  ooUiBion  oocurred 
ia  a  dock  oonneoted  with  the  river  Thames  by 
channels  proyided  with  gates  and  lod^.  An 
action  was  brought  in  a  Ooonty  Court  having 
Admiralty  jurisaiction  in  respect  of  damages 
arising  out  of  the  collision.  On  an  application 
for  a  prohibition  :—He2({,  that  the  claim  was 
within  the  Admiralty  Court  Act,  1861,  s.  7,  and 
that  the  County  Court  had  jurisdiction.  Thb 
Queen  v.  The  Judge  ov  the  Citt  of  London 
CorRT  ------     009 

ALLOTMEHT— Shares— Estoppel  -  -  085 
8ee  Company. 

APPSAIr— Action  remitted  to  County  Court- 
Special  leave  neoesaary  -  -  826 
aee  Praotiob.    2. 

AFFBEHTIOB  — il|>prenftO0aiki>,  CStm<rae<  o/— 
Place  of  PetformaneeJ]  A  deed  of  apprenticeship 
<x>ntained  the  usual  provision  that  the  master 
;>hould  teach  the  apprentice,  but  no  express  pro- 
vision as  to  the  place  where  the  contract  was  to 
be  performed  by  the  master: — Held,  that  no 
stipiUation  could  be  implied  that  it  was  to  be 
performed  at  the  place  where  at  the  time  of  its 
execution  the  master  carried  on  business  and  the 
parties  to  the  deed  resided.  Botoe  v.  Charlton  1 
ATTACHMXHT  OF   BSBT8  —  Trust  money  — 

Judginent  creditor    -  -  -     17 

See  Pbactioe.    3. 

BAHKEUPTOT— 2>06<  incurred  hy  Fraud—Action 
againU  Debtor  and  Trustee  in  Liquidation  — 
Separate  Edate  of  Debtor^Bight  of  Action  againet 
Trutlee.']  In  an  action  against  liquidating  debtors 
and  their  trustee,  to  recover  advances  of  money 
obtained  from  the  plaintiffs  by  the  debtors  through 
false  and  fraudulent  representations  before  the 
liquidation,  the  plaintiffs  claimed,  inter  alia,  a 
declaration  that  they  were  entitled  to  prove  for 
the  amount  of  the  advances,  and  interest  at  5  per 
cent  to  the  date  of  the  liquidation,  either  agamst 
the  joint  estate  of  the  liquidating^  debtors  or 
against  the  separate  estate  as  the  pl^tiffb  might 
elect : — fleU,  on  demurrer  by  the  trustee,  that,  as 
Vol.  Vm.— Q.  B.  D.  8 


BAHKBTrPTOT— oonitnasd. 
the  plaintiffs -migh^  in  this  action  obtain  some 
relief  against  him,  the  claim  was  good.    Hale  r. 
BOUSTBAD         -  -  •  .  .      41^ 

S. Liquidation — Bahferuptey  Act,  1860 

(82  <fe  33  Viet,  o.  71),  s.  dl-^Goode  of  a  Trader 
taken  in  Execution  for  a  eum  exceeding  50Z. — 
Abandonment  of  Part  of  Judgment  jM<.]  Judg- 
ment was  signed  in  an  action  sgainst  a  trader  for 
debt  and  costs  amounting  to  less  than  50{.  The 
ju^^ent  creditor  delivered  to  the  sheriff  a  writ 
of  n.  fa.  endorsed  to  levy  the  amount  of  the  debt 
and  costs,  with  the  expenses  of  and  incidental  to 
the  execution.  The  expenses  of  and  incidental  to 
the  execution,  added  to  the  amount  of  the  debt 
and  costs,  made  a  total  exceeding  502.,  but  upon 
notice  of  a  liquidation  petition  a^inst  the  exeeu- 
tiou  debtor,  the  execution  creditor  directed  the 
sheriff  s  officer  not  to  sell  for  an  amount  exceeding 
502.,  and  accordingly  goods  to  the  amount  of 
492. 17s.  only  were  sold  :—Held,  that  the  execution 
creditor  could,  by  abandoning  so  much  of  hi 8 
judgment  debt  as  might  be  necessary  to  keep  tliu 
toted  amount  for  which  the  goods  were  sold  under 
502.,  avoid  the  operation  of  s.  87  of  the  Biuikrupttty 
Act,  1869,  and  that,  therefore,  the  execution  cre- 
ditor and  not  the  trustee  in  liquidation  wss 
entitled  to  the  proceeds  of  the  execution.  Tubneb 
v.  Bkidgett    -         -         -         .         -     88t 

8. Truetee  in  Liquidation,  Action  by— 

Setrojf  for  Unliquidated  Damagee—^  Mutual  Cre- 
dit$  and  DealingB** ^Bankruptcy  Aot,  1869  (32  d: 
33  Viet  e.  71),  s.  39.]  The  right  of  set-off  under 
the  Bankruptcy  Act,  1869,  extends  to  unliquidated 
damases.— Such  setH>ff  may  be  pleaded  by  the 
defendant  to  an  action  by  the  trustee  without 
recourse  to  a  Court  of  Baolmiptcy. — ^H.,  who  had 
contracted  to  deliver  iron  to  the  defendants  by 
successive  monthly  deliveries,  sued  for  the  price, 
and  went  into  liquidation.  The  plaintiff,  who 
had  been  appointed  trustee,  continued  the  action. 
The  defendants  counter-claimed  damages  for  non- 
delivery of  part  of  the  iron  i-^Held,  by  the  Court 
of  Appeal  (JesseL  ILB.,  Brett  and  Cotton,  L.  JJ.), 
that  tnese  unliquidated  damages  oould  be  jiloaded 
as  a  set-off  to  the  plaintiff^s  daim.    Peat  v. 

JoNBS O.A.  147 
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Beznoving  property  with  intent  to  defraud 

creditors— Criminal  law    -         "     580 

See  Gbuox^l  Law. 

BABKATBT— Warranty  free  from  capture  and 
seizure  -  .  .  •  818 
See  Insurance  (Marine).    2. 

BBBB— Sale  off  premises— Bating  qualification 
See  LiCENBiNa  Acts.    4.  [869 

BILL  OF  BKUt-BOU  of  Sale  Act,  1878  (41  ^  42 
Viet.  e.  81),  s.  10— Regiatraium— Affidavit  of  due 
'« AUeitation  "  of  BW.  of  SdU,'\  The  affidavit  *<  of 
its  due  execution  and  attestation"  filed  with  a 
registered  bill  of  sale  under  41  &  42  Vict.  c.  31, 
8. 10,  sub-s.  2,  must  state,  inter  alia,  that  the  bill 
of  sale  was  "  duly  attested  "  by  the  attesting  soli- 
citor, ie.  that  he  was  present  and  witnessdl  the 
due  execution,  an  affioavit  merely  verifying  his 
signature  to  the  attestation  clause,  and  descnbine 
his  residence  and  occupation,  is  defective,  ana 
will  therefore  invalidate  the  registration.  Sharps 
V.  BxBca         *««>--     111 

GAB  —  Liability  of  proprietor  fat  negligence  of 
driver  -         -         -         -     lOi 

See  Nbqlioencx. 

CKKKXK^t—Neglitjenee—CarrierB  Act  (11  Goo,  4 
A  1  TFm.  4,  c.  68),  ».  1 — Temporary  Lose  of  Goods 
— Damagee — BemoteneseJ]  A  carrier  is  not  de- 
prived of  the  protection  afforded  by  the  Carriers 
Act  ril  Geo.  4  &  1  Wm.  4,  c.  68),  s.  1,  by  the 
fact  tnat  the  loss  of  the  goods  is  temporary  and  not 
permanent. — ^The  plaintiff  delivered  to  the  defend- 
ants, who  were  carriers  for  hire  from  London  to 
Rome,  a  trunk  to  be  sent  by  rail  from  London  to 
Liverpool,  and  thenco  shipped  by  steamer  for 
Italy.  Owing  to  the  defendants*  negligence  the 
trunk  was  sent  to  the  Victoria  Docks  and  put  on 
board  another  vessel  bound  for  New  York  where 
it  arrived,  and  a  long  time  elapsed  before  it  was 
restored  to  the  plaintiff.  The  trunk  contained 
articles  within  the  Carriers  Act,  the  value  of 
which  exceeded  lOl. : — Held,  bv  Lopes,  J.,  having 
'  power  to  decide  questions  of  law  and  &ct,  first, 
that  the  defendants  were  not  deprived  of  the  pro- 
tection of  the  Carriers  Act  by  the  faot  that  the 
loss  of  the  goods  was  temporary  and  not  perma- 
nent ;  secondly,  that  the  loss  of  the  trunk  must 
be  taken  to  have  occurred  during  its  transit  by 
land,  as  it  Was  lost  to  the  plaintiffdirectly  it  went 
on  its  wrong  road  to  the  Victoria  Docks ;  thirdly, 
that  the  plaintiff  was  entitled,  notwithstanding 
the  Carriers  Act,  to  recover  as  damages  the  cost 
of  the  re-purchase  of  other  articles  at  Home  at 
enhanced  prices  in  place  of  those  temporarily  lost, 
as  this  was  not  damage  for  the  loss,  but  for  some- 
thing consequential  to  iti  and  the  damage  was  not 
too  remote,  for  it  was  a  reasonable  and  neoessary 
act  for  a  person  in  the  position  of  the  plaintiff  to 
buy  these  articles  in  Boine.  Millen  v.  Brash  85 

CASBB—Borriee  v.  ffutehineon  (8  C.  B.  (N.S.)  445) 

distinguished         -         -         -     467 

See  Damages. 
Coohe  V.  ChUeoU  (3  Ch.  D.  694)  questioned 

See  Covenant.  [408 

^^—  Down  T.  SaUing  (4  B.  &  C«  330)  considered 

See  Cheque.  [888 


GA8E8 — eontinued. 

Jones  V.  Jones  (7  C.  B.  (N.S)  832)  over- 
ruled -  -  -  -  4T0 
iS^pRAcncE.    4. 

MarshaU  v.  Smith  (Law  Bep.  8  G.  P.  416) 

distinguished  ...     008 

See  Local  Goverxxext  Acts.    4. 

Powles  V.  Hider  (6  E.  &  B.  207)  oocsidered 

See  Neglioekce.  [104 

Beg.  V.  Gihbon  (6  Q.  B.  D.  168)  disBBorowed 

of      -  -  -  -  -     883 

iSee  Justice.    2. 

Beg,  V.  M^Graik  (Law  Rep.  1  C.  C.  R.  205) 

followed       ...  -      188 

See  Cbzhix AL  Law. 

Bhodes  v.  BaU  (Law  Rep.  1  Ch.  252)  com- 
mented ou  -  -  -  -  887 
SeeGirr. 

Boihsehild  v.  Comey  (9  B.  k  C.  388)  con- 
sidered .  -  •  .  288 
^Cheque. 

TtfZft  V.  JfixrAay  (2  Ph.  774)  explained    401 

See  COVEKAHT. 

Venakles  v.  Smith  (2  Q.  B.  D.  279)  considered 

See  Negliobxce.  [101 

GSABTKSPASTT— Commencement  of  lav  davs 

iSeeSHiP.    2.  '      [800 

C'KSWSZ-'Presentme^it—Lacltes  of  Bearer.']  The 
rule  of  law  as  to  bills  of  exchange  and  promissorv 
notes — that  an  indorsee  taking  them  alter  matn- 
rity  takes  them  upon  the  credit  of  and  can  stand 
in  no  better  position  than  his  indorser — does  not 
apply  to  cheques. — ^A  cheque  for  987.,  dated  the 
2l6t  of  August,  1880,  directmg  the  National  BsxX 
to  pay  that  sum  to  A.  M.  or  bearer,  was  bandei 
by  the  defendant  Tthe  drawer)  to  one  C.  mider 
circumstances  vhicn,  if  C.  had  been  suinjg  upon 
it,  would  have  been  an  answer  to  his  claim.  Is 
fraud  of  the  defcndiint,  C.  on  the  29th  paid  it 
into  his  account  with  the  London  and  GoimtT 
Banking  Company,  who,  upon  the  presentment 
and  dishonour  of  the  cheque  on  the  same  or  the 
following  day,  sued  the  drawer  for  the  amoimt 
There  was  no  evidence  of  the  absence  of  bona 
fides  on  the  part  of  the  plaintifEa,  or  that  lliey  had 
notice  of  the  alleged  firand  of  C: — afield,  by 
Field,  J.,  on  further  consideration,  that  the  plain- 
tiff, were  entitled  to  recover. — Damn  v.  HaXlh^ 
(4  B.  A  C.  830X  and  Botheehild  v.  Comey  (9  B.  k 
C.  888),  considered  and  distinguished.  Tbs  Los- 
don  AND  CouinT  Banking  Coxfant  v.  Gbooxe 

CLUB — ^Licensing  Acts — Sale  by  retail     «»     878 

See  LioENStNG  Actb. 
OOnOK — ^Extinguishment  of  right — ^Incloanre 

See  Inclostre.  [487 

COiakSY^AUotment  of  Shares— CatU^IhtHcr 
— Estoppel,']  The  plaintiff  company  was  consti- 
tuted by  seven  persons  signine  the  memorandum 
of  association.  Afterwards  they  all  were  sum- 
moned to  attend  a  meeting,  but  only  four  attended 
and  they  elected  three  directors.  These  three 
elected  three  other  directors.  The  three  original 
directors  resigned,  and  afterwards  one  of  the  re- 
maining directors  sent  in  his  resignation.  The 
defendant  then  applied  for  fifly  shares.  The  two 
remaining  directors  resolved  that  flffy  ahares 
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fihould  be  allotted  to  the  defendant,  that  he  should 
be  appointed  a  director,  and  that  the  resignation 
of  the  retiring  director  should  be  accepted.  The 
defendant  afterwards  attended  a  meeting  of  the 
directors,  confirmed  the  allotment  to  himself,  and 
joined  in  passing  a  resolution,  that  the  shares 
allotted  to  nimself  should  be  paid  up  in  fall  forth* 
with.  The  defendant  subsequently  withdrew  his 
application  and  refused  to  pay  the  amount  of  the 
shares  allotted  to  him.  By  the  artieles  of  asso- 
ciation the  number  of  the  directors  was  to  be  not 
less  than  three,  and  any  casual  racaney  occurring 
in  the  board  might  be  filled  up  by  the  board,  and 
the  continuing  board  might  act  notwithstanding 
any  racaney  in  their  body : — Held,  that  the  de- 
fendant was  liable  to  pay  the  amount  of  the  shares. 
The  York  Tbahways  Company,  Ldhted  v. 
Willows  -  -         -  -     C.  A.  686 

2. ComptiUory  Winding-up — Good*  de- 

lirrrtd  after  Commencement  of  Winding-up  in 
jmrmanee  of  Contrttet  entered  into  before — Set-off 
— CSwnpantes  Act,  1862  (25  &  26  Vict,  e,  89).]  In 
an  action  by  a  limited  company  in  the  course  of 
compulsory  winding-up  by  the  CJourt  for  the  price 
of  goodssupplied  to  the  defendants  by  the  company 
After,  but  m  pursuance  of  a  contract  entered  into 
before,  the  commencement  of  the  winding-up,  i.e., 
the  presentation  of  the  petition  for  winding-up, 
such  contract  not  being  a  sale  of  specific  gootis : — 
IMd,  that  tlie  defendants  could  not  set  off  a  debt 
I'rom  the  plaintiffs  to  themselves  incurred  prior  to 
the  commencement  of  the  winding-up.  The  Ince 
Hall  Bolling  Mills  Oomfaxy,  Limited  v.  The 
Douglas  Forge  Company    -         -         -     179 

C0BBITIOH8  OF  BM.S— Possessory  title— For- 
feiture  of  deposit     -  -  .     162 

See  Yendob  and  Pcbghaser. 

COHTBAGT — ^Damages — Loss  of  profit  on  contract 
toreseU        -  -         -  -     467 

Se^  Damages. 


Breach  of—Damages    - 

See  Damages.    2. 

COBPOKATIOV— Contract  not  under  seal 
See  Local  Govebnment  Acts. 
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C08T8— Inteipleadcr — Appeal 

See  rBACTicE. 
Railway  Commissioners — Successful  defend- 
ant ordered  to  pay  costs    -  26,  616 

See  Railavay. 
Reference  by  consent — Event  *     470 

See  pBACncE.    4. 
Taxation — ^Plaintiff  succeeding  upon  one  of 

several  items  ...     479 
.  SeeVRJ^cmCE.    6. 
Third  party — Appeal   -  -  -     829 

See  Practice.    7. 
Trial  by  jury— Nonsuit  -  -     648 

See  PiiAcncE.    5. 

COXnrnr  OOTTSLT— Action  iran$f erred  from  Divi- 
Monal  Couft^Poioer  to  ttay  Proceeding*—^  <fc  31 
VieL  0. 142,  ».  10.]  Where  an  action,  commenced 
in  the  Divisional  Court,  has  been  transferred  to  a 
cfounty  court  under  80  &  31  Vict  c.  142,  s.  10,  the 
county  oomrt  judge  has  power  to  make  an  order 
^ying  the  proceedings  until  the  plaintiff  has 
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C0UVT7  QOJSRT— continued. 
paid  the  costs  of  a  previous  action  brought  by 
him  in  the  Divisional  Court  against  the  same 
defendant    The  Queen  ».  Bayley  -     411 
Admiralty— Jurisdiction— Dock       -     609 

;S^  Aj>miralty. 
Transfer  of  action  from  Divisional  Court — 

Appeal  to  Court  of  Appeal  -     825 

See  Practice.    2. 
COUBT  —  Municipal    election — Amendment  of 

Older  .         -         -         -     889 

See  Municipal  Election. 
COVSHANT— G^ran^  of  Land  subject  to  Bent' 
charges-Covenant  by  Grantee  to  buHd  and  repair 
BttiUUngB — Auignment  of  Land  and  Beni'Charge 
— Whether  Aaeignee  of  Land  Liable  on  Covenant 
to  Bepair—Notice,^  Where  land  has  been  granted 
in  fee  in  consideration  of  a  rent-charge  and  a 
covenant  to  build  and  repair  buildings,  the 
assignee  of  the  grantee  of  the  land  is  not  liable, 
either  at  law  or  in  equity  on  the  ground  of  notice, 
to  the  assignee  of  the  grantee  of  the  rent-charge 
on  the  covenant  to  repair. — TuJk  v.  MoQchay(2  Ph. 
774)  explained.— Owike  v.ChOeoU  (3  Oh.  D.604) 
questioned.  Haywood  «.  The  Bbunswigk  Pbb- 
MANBBT  Benefit  Sooictt  -  -  C.  A.  408 
Against  offensive  trade — Extra  rent  -     887 

See  Landlobd  and  Tenant. 
CBnnVAL  LAW— ne  Debtors  Act,  1869  (32  d: 
33  Vict,  c.  62),  8,  13  (S)— Creditors,  removing 
Property  with  intent  to  defraud— Execution,  re- 
moving Property  to  defeat — Evidence — Indictment 
— ExeetUion  Creditor,!  A.,  B.,  and  C.  were  con- 
victed, under  s.  13.  sub-s.  3,  of  32  &  33  Vict  c.  62, 
of  having,  with  intent  to  defraud  the  creditors  of 
A.,  removed  the  property  of  A.  since  the  date  of 
an  unsatisfied  judgment  against  A.— The  evidence 
was,  that  on  the  next  night  after  a  judgment 
which  wns  still  unsatisfied,  had  been  obtained 
apiinst  A.,  the  property  of  A.  was  removed  from 
his  house  by  A.,  B..  and  C,  in  order  to  defeat  the 
creditor  who  had  obtained  the  judgment  and  to 
prevent  him  from  levying  thereon  to  satisfy  the 
judgment  There  was  no  evidence  that  A.  had 
any  other  creditors,  or  that  there  was  any  inten- 
tion to  defeat  the  claims  of  any  creditors  of  A. 
other  than  this  particular  creditor. — ^Ko  petition 
in  bankruptcy  had  been  presented  against  A.,  nor 
had  any  proceedings  been  taken  to  have  his 
affUrs  liquidated  by  arrangement : — Held,  by  Lord 
Coleridge,  C.J.,  Denman,  Stephen,  Mathew,  and 
Cave,  JJ.,  that  the  absence  of  proceedings  in 
bankruptcy  or  for  liquidation  was  not  material ; 
that  the  provisions  in  question  of  the  above 
statute  applied  to  all  persons ;  but  that  the  con- 
viction must  nevertheless  be  quashed,  inasmuch 
as  an  intent  to  defraud  creditors  was  charged  but 
was  not  proved.    The  Queen  v.  Bowland6 

[C.  C.  B.  880 

2.  Larceny — Misappropriation  of  Pro- 
perty intrusted  for  safe  Custody — Larceny  Act  (24 
A  25  Vict  96),  ss.  75,  76.]  N.,  a  solicitor,  was 
intrusted  by  a  client  with  money  to  invest  on 
mortgage  on  the  client's  behalf,  he,  instead  of  so 
doing,  fraudulently  appropriated  the  money  to 
his  own  use: — Hdd,  by  Lord  Coleridge,  C.J., 
Denman,  Stephen,  3Iathew,  and  Cave,  JJ.,  that 
N.  was  not  intrusted  with  such  money  for  *'  safe 
2  2 
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castody  "  within  s.  76  of  24  &  25  Yict.  c.  96  (the 

Larceny  Act).    Thi  Queen  v,  Newmah 

[C.  C.  B.  706 

8.  p^~^  Mandaughter — Nealed  of  Parent  to 
provide  medical  Aid  for  ChUd—Evidenee — 31  A 
32  Vict.  0. 122,  8.  37.J  M.  was  convicted  of  the 
manalanghter  of  his  son,  a  child  of  tender  years. 
The  chUd  died  of  confluent  smaU-poz,  and  the 
prisoner,  though  able  to  do  so,  did  not,  owing  to 
certain  religions  yiews  he  held,  employ  any 
medical  practitioner,  nor  afford  to  the  child  daring 
its  illness  any  medical  aid  or  attendance.  It  was 
proved  that  proper  medical  aid  and  attendance 
might  have  saved  or  prolonged  the  child's  life, 
and  would  have  increased  its  chance  of  recovery, 
but  that  it  mi^ht  have  been  of  no  avail ;  and  there 
was  no  positive  evidence  that  the  death  was 
caused  or  ncoelerated  by  the  neglect  to  provide 
medical  aid  or  attendance : — Held,  by  Lonl  Cole- 
ridge, G.J.,  Grove,  Stephen,  Mathew,  and  Gave, 
JJ.,  that  under  the  above  circumstances  the  con- 
viction could  not  bo  sustained.  Ths  Queen  v. 
MoRBY  -         -         -         -         .  C.  C.  E.  671 

4.  —  Inflicting  Qriewm$  Bodily  Harm  — 
Malicfh-U  &  25  YidL  e.  100,  ».  20.]  SborUy 
before  the  conclusion  of  a  performance  at  a  theatre, 
M.,  with  the  intention  and  with  the  result  of 
causing  terror  in  the  minds  of  persons  leaving  the 
theatre,  put  out  the  gaslights  on  a  staircase  which 
a  large  number  of  such  persons  had  to  descend  in 
order  to  leave  the  theatre,  and  he  also,  with  the 
intention  and  with  the  result  of  obstructing  the 
exit,  placed  an  iron  bar  across  a  doorway  through 
which  they  had  in  leaving  to  pass.— Upon  me 
lights  being  thus  extinguisned  a  panic  seized  a 
large  portion  of  the  audience,  and  they  rushed  in 
fright  down  the  staircase  forcing  those  in  front 
agunst  the  iron  bar.  By  reason  of  the  pressure 
and  struggling  of  the  crowd  thus  created  on  the 
staircase,  several  of  the  audience  were  thrown 
down  or  otherwise  severely  injured,  and  amongst 
them  A.  and  B.— On  proof  of  these  facts  the  jury 
convicted  '^L  of  unlawfully  and  maliciously  in- 
flicting  grievous  bodily  harm  upon  A.  and  B. : — 
Held,  by  the  Court  (Lord  Colendge,  CJ.,  Field, 
Hawkins,  Stephen,  and  Cave,  JJ.),  that  Ai.  was 
rightly  convicted.    The  Queen  v.  Martin 

[G.  C.  B.  64 

6.  Larceny — Money  demanded  toith  Me-' 

naces.]  The  prosecutrix  gave  L.,  a  travelling 
grinder,  six  knives  to  grind  for  her,  the  ordinary 
charge  for  grinding  which  would  be  U.  3d.  L. 
ground  the  knives,  and  then  demanded  with 
threats  5«.  6d.  as  his  charge  from  the  prosecutrix. 
The  prosecutrix,  being  thus  frighteneo,  in  conse- 
quence of  her  fears  paid  L.  the  sum  demanded : — 
The  jury  found  that  the  money  was  obtained  by 
menaces,  and  convicted  L.  of  larceny : — Heid  by 
the  Court  (Lord  Coleridge,  C.  J.,  Lindley,  Hawldns, 
Lopes,  and  Bowen,  JJ.),  that  the  conviction  was 
rigiit.— iJc^.  V.  MGrath  (L.  B.  1  C.  C.  B.  205) 
followed.    The  Queen  v.  Lovell  -   C.  C.  B.  186 

6.  MaZicioue  Injurie$  to  Property  Act  (24 

*  25  VicL  c.  97.  e.  62)— "iJeaZ  or  Personal  Pro- 
perty "  —  Incor]Mfreal  Hereditament  —  Herbaqe 
night']  The  soil  of  a  town  moor  was  vested  m 
the  corporation  of  the  town  in  fee,  but  freemen 
and  widows  of  deceased  freemen  of  the  town  were 


GBDQHAL  LAW— eoBlmfi^cf . 
under  statute  entitled  to  the  "full  rigtit  and 
benefit  to  the  herbage"  of  the  town  moor  for  two 
milch  cows : — HM,  that  this  right  to  the  Iierba|[;e 
was  not  **  any  real  or  persooal  property  whatso- 
ever"  within  the  meaning  of  the  Malictons  In- 
juries to  Property  Act  (24  k  25  Vict  c.  97),  a.  52, 
which  applies  only  to  tangible  property  and  not 
to  a  mere  mcorporoJ  right   Laws  v.  Eltbesosam 

[m 

7.  PriMe-fight— Aiding  and  AhOHmg— 

AjnavU—Miademeanoar^  Two  men  fought  with 
each  other  in  a  ring,  ftirmed  by  ropes  supported 
by  poets,  in  the  presence  of  a  large  crowd. 
Amongst  that  crowd  were  the  prisonera.  It  did 
not  appear  that  the  prisoners  took  any  active  part 
in  the  management  of  the  fight,  or  thai  tliej  aaid 
or  did  anything^.  They  were  tried  and  oonTieted 
of  assault,  as  being  principals  in  the  second  dcK^cc. 
— ^The  jury  were  directed  that  prize-fights  are 
illegal,  and  that  all  persons  who  go  to  a  prise- 
fight  to  see  the  combatants  strike  each  other,  and 
who  are  present  when  thej^  do  so,  are  goiltj  in 
law  of  an  assault,  and  that  if  the  persoDS  eharged 
were  not  casually  passing  by,  but  starred  al  the 
place,  they  encouraged  the  fight  by  their  prsBemo^ 
although  thay  did  not  do  or  say  anything.  Upon 
this  direction  the  jury  found  the  prisoners  gaUty ; 
but  added,  that  they  did  so  in  consequenoe  of 
such  direction  of  law,  as  they  found  that  the 

Srisoners  did  not  aid  or  abet : — Hddfyf  Dfmman, 
.,  Hnddleston,  B.,  Manisty,  Hawkins,  Lopes, 
Stephen,  Cave,  and  North,  J  J.  (Lord  Coleridge, 
C.J.,  Pollock,  B.,  and  Hatbew,  J.,  dissenting),, 
that  the  above  direction  was  not  correct,  tiiat 
mere  voluntaiy  presence  at  a  fight  does  not  as  a 
matter  of  law  necessarily  render  persons  so  pre- 
sent guilty  of  an  assault  as  aiding  and  abetting 
in  such  fight,  and  that  the  conviction  could  not  be 
sustained  i—Hdd,  by  Lord  Coleridge,  0. J^  Pol> 
lock,  B.,  and  Mathew,  J.,  that  the  oonviction 
oould  be  sustained,  that  the  legal  inference  to  be 
drawn  from  mere  presence,  as  a  voluntary  spec- 
tator, at  a  prize-fignt  is,  in  the  absence  of  other 
evidence  to  rebut  such  inference,  that  the  person 
so  present  is  encouraging,  aiding,  and  abetting 
such  fight,  and  consequently  guilty  of  asaaolt  :^ 
Hdd,  by  the  whole  Coort  that  a  prixe-fi^t  is 
illegal,  and  that  all  persons  aiding  and  abetting 
therein  are  guilty  of  assault,  and  that  the  consent 
of  the  persons  actually  engaged  in  fighting  to  the 
interchange  of  blows  does  not  affbra  any  answer 
to  the  criminal  charge  of  assault:— ^SiemUs,  that 
mere  presence  of  a  person,  unexplained,  at  a 
prize-fight  afibrds  some  evidence  for  the  consider- 
ation  of  a  jury  of  an  aiding  or  abetting  in  such 
fight    The  Queen  v.  CoNET         -         -     Mi 

Perjury   -         -         -         -         *     MT 

See  Pabliameht.    4. 

BAXAOXS  —  Contract  —Bemotenesi  —  Lom  of 
Profit  on  Contract  to  reseU.]  In  an  action  fcr 
breach  of  contract  to  deliver  goods  it  was  shewn 
that  the  goods  were  not  prooiuable  in  the  nuaiket. 
that  the  plaintiff  had  entered  into  a  oontract  cf 
subsale,  which  in  consequenoe  of  the  mnk-doiiweaj 
he  could  not  perform,  that  such  contract  was  not 
known  to  the  defendant  at  tbe  time  of  sale,  bat 
that  he  knew  that  the  goods  had  been  poiohsKd 
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by  the  plaintiff  for  resale  \—Hdd^  by  Grove,  J., 
that  the  plaintiff  was  not  entitled  to  recover  dam- 
ages for  loss  of  profit  on  the  resale.  Barries  v. 
BuiUskinton  (8.  C  B.  (N.S.)  445)  distinguished. 
Tbol  v.  Hekdebsok  -         -         -         .     457 

2. Breach  of  Contract — Chst  of  Perform- 

<inee  not  ike  Measure  of.^  The  grantees  of  certain 
land  had  covenanted  with  the  grantor,  since  de- 
ceased, that  the  land,  except  as  to  the  entrance 
to  be  made  by  them  towards  an  intended  new 
road,  shoold  be  and  be  kept  enclosed  on  all  tiie 
«ide8  abutting  on  the  land  of  the  grantor  with  a 
brick  wall  seven  feet  high.  The  grantees  not 
having  erected  a  wall  in  pursuance  of  the  cove- 
Dant|  an  action  was  brought  against  them  by 
the  executors  and  devisees  of  ue  grantor  for 
damaf^es  for  the  breach  of  covenant.  It  appeared 
that,  in  the  events  that  had  happened,  the  value 
of  the  adjoining  land  of  the  plaintiffs  was  not  de- 
creased by  the  non-erection  of  the  wall  to  any- 
thing like  the  amount  which  it  would  have  cost 
to  build  the  wall : — Heldj  that,  the  true  measure 
of  damages  being  the  pecuniary  amount  of  the 
difference  between  the  position  of  the  plaintiffs 
apon  the  breach  of  contract  and  what  it  would 
liave  been  if  the  contract  had  heen.  performed, 
under  the  circumstances  of  the  case  the  amount 
that  it  would  cost  to  build  the  wall  was  not  the 
correct  measure  of  the  damages.  Wiobell  v. 
School  vob  the  Indigent  Blind  -  >  857 
DSFAXATIOK  —  Justification  —  Evidence  of 
Plaifdijfs  general  bad  Character — Bumours  of 
Plaint^  having  committed  Offences  cJiarged  in 
label — Mitigation  of  Damages — Facts  not  stated 
tn  Pleadings — Order  XJX,  r.  4.]  Action  for  a 
libel  alleging  that  the  plaintiff,  a  theatrical  critic, 
had  endeavoured  to  extort  money  by  threatening 
to  publish  defamatory  matter  concerning  a  de- 
ceased actress.  Defence— that  the  allegation  was 
true  in  substance  and  fact : — Held,  by  Mathew, 
and  Gave,  JJ.,  that  evidence  of  rumours  before 
the  publication  of  the  libel  that  the  plaintiff  had 
committed  the  offences  charged  in  it,  and  evidence 
of  particular  facts  and  circumstances  tending  to 
shew  the  misconduct  of  the  plaintiff  as  a  theatrical 
critic  could  not  be  admitted  in  reduction  of 
damages. — Held,  further,  that  assuming  such  evi- 
dence to  be  material  it  was  rightly  rejected,  for 
the  particular  facts  and  circumstances  were  not 
«tated  or  referred  to  in  the  pleadings  as  required 
by  Order  XIX.,  r.  4.  Scott  v.  Sampson  -  491 
SXHnSSAGS—Detention  by  frost  -        594,  600 

See&BJP.    2,3. 
DISOOYEST  or  DOCUHEHTS— Shorthand  notes 
of  proceedings  in  former  action — ^Privi- 
lege -  -  -  -  -     509 
See  Pbaotiob.    8. 
DI8C0VXBT— Ship's  papers  -          -         -     142 

See  Iksurahcb  (Marine). 
DISQTTALmOATIOK— Justice  of  peace— Bias 

See  Justice.  [585 

DOCK-— Admiralty  jurisdiction        -         -     609 

See  Admibalty. 
DOWEB — Bdease  of  by  Widow  to  Mortgaaee — 
Beeonveyance."]    The  owner  in  fee  of  certain  landi« 
died  intestate,  leaving  a  widow  entitled  to  dower 
^hereout.    The  heirat-law  executed  a  mortgage 
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of  the  lands  to  secure  a  sum  of  money  advanced  to 
him  by  a  building  society.  The  widow  was  a 
party  to  the  mortgage  deed,  by  which,  ^fot  the 
purpose  of  extinguishing  her  ri^ht  to  dower," 
she  granted  and  released  the  lands  to  the  mort- 
gagees, the  trustees  of  the  building  society.  It 
was  provided  by  the  deed  that,  upon  repayment 
of  the  moneys  secured  thereby,  a  receipt  should 
be  endorsed  thereon  in  the  form  given  by  6  &  7 
Wm.  4,  c.  32,  to  the  intent  that  the  deed  should 
be  vacated  and  the  property  comprised  therein  be 
revested  in  the  person  or  persons  for  the  time 
being  interested  in  the  equity  of  redemption 
therein.  The  moneys  secured  by  the  deed  ha  vine 
been  repaid,  and  the  statutory  receipt  indorsed 
thereon: — Held,  that  the  widow  was,  notwith- 
standing the  release  of  her  dower  contained  in  the 
mortgage  deed,  entitled  to  have  dower  assigned 
to  her  out  of  the  premises  comprised  in  the  deed. 
Dawson  v.  Bank  of  Whitehaven  (6  Ch.  D.  218) 
distinguished.    Meek  v,  Guahbeblain       -     81 

ELEOnOV— Municipal  election —>  Expenses  of 
election  court — Treasury  certificate  — 
Mandamus   -  -       '  -  -     889 

See  Municipal  Election. 
ELSKEITTABT  ZDHOATIOV  —  Justices— Juris- 
diction in  Cases  under  the  Elementary  Education 
Acts — Union  extending  into  several  Counties — 
Attefidance  Order  Elementary  Education  Act.  1876 
(39  &  40  Viet  e.  79),  ss,  12,  34 ;  Poor  Law  Amend- 
ment Act,  1867  (30  <fe  31  Vict,  c,  106),  s.  27.]  The 
effect  of  s.  34  of  the  Elementary  Education  Act, 
1876  (39  &  40  Vict.  c.  79)— which  incorporates 
for  certain  purposes  all  enactments  relating  to 
guardians  and  their  officers— is  to  enable  proceed- 
mgs,  before  justices  for  non-compliance  with 
attendance  orders  and  for  breach  of  oy-laws  under 
the  Elementary  Education' Acts,  iii  cases  where  the 
parents  proceeded  against  reside  in  a  union  ex- 
tending into  different  counties,  to  bo  taken  before 
the  justices  of  either  county.  Tbe  Queen  r. 
Eaton  -         -         .         -         -         -     158 

EVIBEVOE— Libel— Plaintiff's  general  bad  cha- 
racter ...  -  491 
See  Defamation. 


FELONT— Sale  of  goods  in  market  overt  -     109 
See  Sale  of  Goods. 

TISHDrO— Right  of— Tidal  navigable  river    696 
See  Justice.    3. 

TBAUB — Concealment — Statute  of  Limitations 
See  Limitations.  [296 

QAXnsm—** Places'—Station  of  Betting  Man  at 
a  moveable  Box  within  Bing  at  Baoes — 16  i  17 
Vict,  c  119,  «.  8.]  By  16  &  17  Vict  c.  119,  s.  3, 
**  anv  person  who,  being  the  owner  or  occupier  of 
any  house,  office,  room,  or  other  place,  or  a  person 
using  the  same,  shall  open,  keep,  or  use  the  same 
for  the  purposes"  of  bettmg  with  persons  resort- 
ing thereto  is  liable  to  a  penalty.  The  respondent 
and  a  companion,  having  paid  for  admission,  were 
in  a  railed  inclosure  of  the  grand  stand  at  a  race 
meeting.  The  companion  stcwd  on  a  small  wooden 
box  not  attached  to  the  ground,  and  he  and  the 
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Teepondent  called  out  offering  to  make  and  making 
beta  with  other  persons.  The  companion  re- 
ceived  the  mxmey  for  bets  made,  and  the  le* 
spondent  booked  the  same.  They  stood  together 
in  one  place  within  tlie  inolosnre  during  the 
races  :-^Held,  that  the  fixed  and  ascertained  spot 
defined  in  the  indosore  by  the  box  at  which  the 
respondent  orally  advertised  his  willingness  to 
bet  was  a  "place  "  used  by  him  for  the  purpose  of 
betting  with  persons  resorting  thereto,  and  he 
was  liable  to  a  penalty  imder  16  k  17  Vict.  c.  119, 
B.  3.    Gallawat  v.  Mabdes  -  -  -     875 

OSHZSAL  AYSRAOS—Water  ponred  on  cargo 

See  Shif.  [658 

Om  —  Fiduciary  Helation  —  Phy$ieian  and 
PatieiU — Independent  Advice."]  Although  a  cift 
made  to  a  person  standing  in  a  confidential  rda- 
tion  to  the  donor,  as  by  a  patient  to  a  physician, 
may  be  Toidablei  yet,  if  after  the  confidential 
relation  has  ceased  to  exist,  the  donor  intentionally 
elects  to  abide  by  the  gift,  and  does  in  fact  abide 
by  it,  it  cannot  be  impeached  after  his  death, 
even  if  it  is  not  proved  that  the  donor  was  aware 
that  the  gift  was  voidable  at  his  election.  Tlio 
plaintiffs  were  executors  of  O.,  to  whom  the  de- 
fendant had  acted  as  medical  adviser.  G.  made  a 
gift  of  8OO;.  to  the  defendant.  At  the  time  of  the 
nft  no  independent  advice  was  given  to  G.,  and 
the  relation  of  physician  and  pat&it  then  existed ; 
bat  the  defendant  had  not  oeen  gpiilty  of  any 
ondne  infiuence,  and  after  the  relation  of  physi- 
cian and  patient  had  ceased,  G.  elected  to  abide 
by  the  eift,  and  did  in  fact  abide  by  it  during  the 
rest  of  ner  life.  It  was  not  proved  that  G.  was 
aware  that  the  gift  was  voidable : — Held,  that  the 
gift  made  by  G.  to  the  defendant  could  not  be 
impeached  after  her  death.  Bhodei  v.  Bate  (Law 
Bep.  1  Ch.  252)  commented  on.  HiTOHKLLt;. 
HOMFBAY  •  -  -  -      C.  A.  587 

HXSBAOX^  Malicious  injui7— *' Beal  or  per- 
sonal property  '  ...  888 
See  Cbiminal  Law.  7. 
HIGHWAY — Highways  and  Locomotives  Amend- 
ment Ad,  1878  (41  &  42  VicU  c.  77),  «.  23— 
JSxeeteive  Weiahtr— Extraordinary  Traffio^Trafic 
eauted  in  huilding  a  House,]  IdateriaTs  for  build- 
ing a  house  wore  carried  by  the  respondent  over  a 
highway,  and  he  was  summoned  under  s.  23  of 
the  Highways  and  Locomotives  Amendment  Act, 
1878,  by  the  appellants  to  recover  the  amount  of 
expenses  incurred  by  them  by  reason  of  the 
damage  to  the  highway.  The  j'ustioes  dismissed 
the  summons,  subject  to  a  special  case  in  which 
they  found  that  the  trafiSc  conducted  by  the 
respondent  was  in  aggregate  weight  and  in  quan- 
tity excessive  and  extraordinary  as  compared 
with  the  ordinary  traffic  along  the  highway, 
which  was  light  agricultural  traffic,  that  the 
highway  had  been  damaged  thereby,  that  the 
amount  expended  on  the  highway  by  reason 
thereof  was  in  excess  of  the  average  expense  of 
repairing  highways  in  the  neighbourhood,  and 
was  an  extraordinary  expense  incurred  by  reason 
of  such  damage,  but  that  the  traffic  did  not 
materially  differ  in  character  from  that  to  be 
expected  on  the  highway : — Held  (by  Grove  and 
Lo|le%  JJ.),  that  the  respondent  was  not  liable  , 
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for  the  damage  to  the  highway.    The  Pickbbixg 

Ltthe  East  Higswat  Boabd  v,  Babbt      -     58 

8. Highways  and  Locomotives  Amendmeut 

Act,  1878  (41  d:  42  Vict.  c.  77),  s.  23— £r<m- 
ordinary  Traffic — Excessive  Weight — Branch  Boad 
—  Conveyance  of  Manure  to  Farm  —  Tracii*>h 
Engines.}  Justices  having  made  an  order  efasrg- 
ingthe  expenses  of  repairing  a  highway  npon  the 
appellants  as  being  extraordinary  expenses  within 
41  &  42  Vict  c.  77,  s.  23,  it  appeared  Oiat  tho 
highway  communicated  at  either  end  with  main 
roads,  and  was  prinei{Ni]]y  used  by  fanners  and 
occupiers  of  land  adjoining  it  for  ordiiiary  farm 
traffic.  The  appellants  having  been  emplc^red  to 
convey  a  quantity  of  manure  to  a  farm,  adjoining 
the  road,  carried  it  there  by  means  of  a  tractifm 
engine  and  trucks,  the  engine  weighing  eight  and 
the  truck  five  tons.  The  road,  which  had  not 
been  prepared  for,  and  was  not  adapted  to^  the* 
weight  of  traction  engines,  was,  in  consequence  of 
such  traffic,  rendered  unfit  for  use.  The  carriage 
of  farm  materials  and  produce  by  tractton  engines 
was  usual  in  the  neighoourhood,  though  not  npon 
this  particular  road  : — Held,  that  the  order  was 
right,  the  passaffc  of  traction  engines  and  tracks 
being  *'  extraordinary  traffic  "  upon  the  particolar 
road.    The  Qtjeen  v.  Ellis  -  -      468 

8. Bepair  —  Distumpihed  Boads — lidiu 

Beads — Highways  and  Locomotives  {AmendmttU) 
Act,  1878  (41  <fe  42  Vict.  e.  11),  s.  la]  The  High- 
ways and  Locomotives  (Amendment)  Act,  1878 
(41  &  42  Vict.  c.  77),  by  s.  13,  enacts  that  any 
road  which  has  ^  between  the  31st  of  December. 
1870,  and  the  date  of  this  Act  ceased  to  be  a 
turnpike  road  "...."  shall  be  deemed  to  be  a 
main  road,  and  one  half  of  the  expenses  incucreti 
from  and  after  the  29th  of  September,  1878,  by 
the  highway  authority  in  the  maintenance  of 
such  road,  shall,  as  to  every  part  thereof  which  L< 
within  the  limits  of  any  highway  area  be  paid  to 
the  highway  authority  of  such  area  by  the  county 
authority  of  the  county  in  which  such  road  is 
situate,  out  of  the  county  rate.*'— The  corporation 
of  the  town  and  borough  of  K.,  was  the  highway 
authoritv  of  the  R.  highway  area.  Under  ss.  47-0i> 
of  the  Towns  Improvement  Clauses  Act,  1847 
(10  &  11  Vict.  c.  34),  such  portions  of  the  turn- 
pike roads  entering  R.  as  came  within  the  area  of 
the  town  **  were  taken  out  of  the  turnpike  trusts, 
and  the  obligation  to  repair  the  same  was  impo^aed 
upon  the  corporation.  By  a  local  Act  in  187:L 
the  boundaries  of  the  borough  were  enlarged  and 
all  the  provisions  of  the  Acts  relating  to  the 
^towii"  were  made  applicable  to  the  enluged 
area  of  the  borough.  The  effect  was  that  iht 
further  portions  of  the  turnpike  roads,  thiu 
for  the  first  time  brought  within  the  area  of  the 
borough,  were  taken  out  of  the  turnpike  tmsts  by 
the  operation  of  the  Towns  Improvement  Claused 
Act,  1847,  and  ceased  to  be  turnpike  roads :~ 
HM,  reversing  the  decision  of  the  Queen's  Bench 
Division,  that  these  portions  which  had  so  ceased 
to  be  tumpilce  roads,  were  main  roads  within 
s.  13  of  the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878,  and  that  cooseouently  the  eoonty 
authority  were  liable  to  pay  half  the  expenses  oi 
tlieir  maintenance.  The  Matob  or  Rochdale  r. 
The  Jr.TiTicEs  or  LASCAarEB    -         -     C.  A.  IS 
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HOVBS— Let  in  different  tenements— Duty  421 
See  It£V£NU£. 

HUlBAin)  AHD  WIFE— r/ie  Married  WomaiC$ 
Propariu  Ad  (1870)  Amendmmt  Act,  1874  (37  d:  38 
Ftcf.  6. 00),«.  5— *<  iSti6«eoueni  iic/ion  "^Construc- 
tion o/J]  The  Married  Woman's  Property  Act, 
187i,  8.  5,  enacts  that  when  a  husband  ailter  mar- 
riage has  a  judgment  bonA  fide  rocovered  against 
him  in  any  action  brought  under  the  Act  to 
reoorer  a  debt  of  the  wife  contracted  before 
marriage,  **  then  to  the  extent  of  such  judgment 
the  husband  shall  not  in  any  subsequent  action 
be  liable"  z—Held,  that  the  words  ''any  subse- 
quent action  "  mean  any  action  commenced  sub- 
sequently to  the  time  of  bringing  the  action  in 
wnich  judgment  has  been  recovered,  and  not 
merely  any  action  commenced  subsequently  to  tlie 
leoorery  of  the  judgment.  Fbab  v.  Castlb  380 
^—  Judgment  against  married  woman  -  177 
See  PBAcnOB.     11. 

nfOLOBtTBE — Extinguithment  of  Right  of  Com' 
mon — AUottiitut — Leiue  of  Landj  to  tchick  Right 
of  Common  tra«  formerly  attached— S  &  9  Vict 
e.  118.]  When  upon  the  inclosure  of  waste  lands 
under  8  &  9  Vict.  o.  118,  rights  of  common  over 
them  have  been  extinguished,  the  idlotments 
awarded  in  lieu  of  rights  of  common  are  not  to 
be  deemed  parts  of  the  lands  to  which  the  rights 
of  common  were  annexed,  but  are  to  be  deemed 
to  have  been  granted  to  the  owner  of  those  lands ; 
and  a  lease  of  land,  to  which  rights  of  common 
were  formerly  attached,  will  not,  alter  they  have 
been  extinguished  by  an  inolosuro  of  the  waste 
lands,  pass  oy  general  words  the  right  to  tiie  pos- 
searion  of  the  allotment. — ^Rights  of  common  over 
H.  were  attached  to  a  farm.  In  1857  a  provisional 
order  was  made  for  inclosing  H.,  and  the  rights  of 
common  over  it  wore  extinguished  as  from  May, 
1859.  Allotments  were  made  to  the  owner  of  the 
fiirm  in  lieu  of  the  rights  of  common.  In  1866  a 
lease  for  sixty  yean  of  the  farm  was  granted  at  a 
fixed  rent :  the  lease  contained  the  mual  general 
words: — Heid^  that  the  right  to  the  possession 
of  the  allotments  did  not  pass  with  the  lease. 
Williams  v.  Phillips  -         -       C.  A.  437 

nrOOlIS  TAX  — Trade  exercised  in  United 
Kingdom  ....  414 
See  Kevenue.    2. 

UI8UBAK0E  (FIBS)— Fendor  and  Purchaser— 
Innwanoe  hu  Vendor — Fire  after  Contract  hut 
hefore  Com^Uiion^Right  to  Insurance  Moneys — 
Subrogation,!^  A  vendor  contracted  with  a  pur- 
chaser for  the  sale  of  a  house  which  had  beat 
inaured  by  the  vendor  with  the  plainti£b,  an 
insurance  company,  against  fire.  The  contract 
contained  no  reference  to  the  insurance.  After 
the  date  of  the  contract,  but  before  the  date  fixed 
for  completion,  the  hoose  was  damaged  by  fire, 
and  the  vendor  received  the  insurance  money 
from  the  plaintiffs: — Hdd,  by  Ghitty,  J.,  in  an 
action  by  the  plaintifis  against  the  vendor,  that 
the  plaintiffs  were  not  entitled  to  recover  back 
the  msuranoe  money  from  the  vendor,  either  for 
their  own  benefit  or  as  trustees  for  the  purchaser. 
— On  parent  of  the  moneys  secured  by  a  poUoy 
of  fire  msuranoe,  the  insurers  are  entitled  to 
enforce  all  the  remedies,  whether  in  contnct  or 


nrSVBAKCS  (jnSXy—ofmUnued. 
in  tort,  which  the  insured  has  against  third 
parties  whereby  the  insured  can  compel  such 
third  parties  to  make  good  the  loss  insured 
against ;  but  where  such  right  of  subrogation  is 
claimed  under  a  contract  between  the  insured 
and  third  parties,  the  contract  must  be  one 
relating  soldy  to  the  subject-matter  of  the  in- 
sumnce,  and  must  be  moreover  one  which  sub- 
sists at  the  time  when  the  claim  under  the  policy 
has  matured.    Castellain  v.  Pbeston      -     618 


IKBiniAHOB  (XABIHS)— Poltejf,  Action 
Discovery  of  Ship's  Papers — Form  of  Order — 
Whether  rightly  made  on  aU  Persons  intere$ted — 
CofUinuanee  of  Practice  in  Force  hefore  Judiea^ 
ture  Acts — Rules  of  Supreme  Court,  CHrder  XXXI., 
r.  11,  and  Order  ItX  A^  r.  12.]  In  an  action  on  a 
policy  of  marine  insurance,  imderwritcrs  are  en- 
titled to  discovery  of  ship's  papers,  in  accordance 
witli  the  pmctice  in  force  oeiore  the  Judicature 
Acts,  without  an  affidavit,  and  from  all  persons 
interested  in  the  proceedings.  The  China  Tbans- 
PAOirio  Steaxship  (Tohfant  v.  The  Comxebcjial 
Union  Assubancb  Oompant  -         -     C.  A.  148 

d. Policy — Construction — Perils  insured 

against — Barratry — Warranty  ^  free  from  Capture 
and  Seizure  " —  W  hether  Barratry  causing  Capture 
within  Warranty.'}  In  a  time  policy  of  marine 
insarence  the  oidinary  perils  insured  against  (in- 
cluding ^barratry  of  the  master'*)  were  enume- 
rated, and  the  sobiect-matter  of  insurance  was 
warranted  '*free  m>m  capture  and  seizure.' 
Duiing  the  continuance  of  the  policy,  in  conee- 
quence  of  the  barratrous  act  of  the  master,  the 
snip  was  seized  and  detained  for  smuggling.  la 
an  action  on  the  policy  to  recover  expenses  in- 
curred by  the  owner  in  obtaining  her  release : — 
Held,  inai  the  loss  must  be  imputed  to  the 
excepted  perils,  capture  and  seizure,  which 
directly  caused  it,  and  not  to  the  barratry  of  the 
master,  and  therefore  that  the  underwriter  was 
not  liable.    Coet  v.  Bueb    -         -         -     SIS 

XHTSBS8T  — Justice — Disquahfication  —  Town 
Council  ....  S8S 
See  Justice.    2. 

nrrZSPLSADSB^-C:oets->Appeal-         •      SS 

See  Pbactioe. 


JVBISDICnOH— Court  of  Admiralty— Dock  000 
See  Admibaltt. 

Justices — Bight  of  fishing — Tidal  navigable 

river-  -  -  -  -     OSO 

See  Justice.    3. 

JirsnOB  07  TJULCM-^DisquaUfieationfrom  Bias 
— Litigant  in  similar  Cases^Waiver  of  Otjeo- 
tfoa.]  At  a  special  sesskms  for  appeals  against  a 
poor-iate,  the  chairman  of  the  magistrates,  who 
was  himself  appellant  in  ona  of  the  cases  tot  hear- 
ing, took  part  in  the  decision  of  all  the  cases  ex- 
cept his  own.  When  his  own  case  was  called  on, 
he  left  the  bench  and  went  to  the  body  of  the 
court  and  conducted  the  case  himselC  On  a  rule 
for  a  certiorari  to  bring  up  all  the  orders  for  the 
purpose  of  quashing  tiiem : — Held,  by  Field  and 
Bowen,  JJ.,  that  the  chairman,  being  a  litigant 
in  a  matter  similar  to  the  other  matters  befote  the 
Court,  was  disqualified  from  acting  as  a  justice. 
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aud  that  the  orders  were  bad. —Before  the  aeaaioiiB 
were  held  the  appellanta  gave  notice  to  the  clerk 
of  the  justices  that  objection  would  be  made  **  if 
any  justioes  who  were  rated  in  Yarmouth  heard 
the  appeals."  At  the  hearing  this  objection,  and 
no  otner,  was  made,  and  it  was  overruled  by  the 
justices : — Held^  that  the  appellants  were  not  pre- 
cluded by  the  fonn  of  their  notice  from  contending, 
in  support  of  the  rule  for  a  certiorari,  that  the 
chairman,  even  if  not  disqualified  by  reason  of  his 
being  rated,  was  disqualified  bv  reason  of  his 
being  himself  a  litigant ;  although  this  latter  ob- 
jection was  not  specifioallv  mentioned  in  the 
notice,  or  made  before  the  justices.  Thx  Quken 
V.  Justices  or  Gbeat  Tabmouth    ->         «     626 

S.  Intemt  di$qudlifying^PfMie  Health 

Act,  1875  (38  d;  S9  Vict.  c.  55).  $,  258— Tmm 
Council — Enforcing  Borough  Bate.']  Where  by 
statute  a  member  of  the  town  oouncii  of  a  borough 
mav  act  as  a  justice  of  the  peace  in  matters  arising 
under  the  Act,  in  order  to  disqualify  him  from  so 
acting  it  is  not  sufficient  to  shew  that,  as  a  member 
of  the  town  council,  he  has  a  pecuniary  interest  in 
the  result  of  the  information  or  complaint,  or  that 
the  corporation  of  which  he  is  a  member  are  the 
prosecutors,  but  it  must  be  estftblished  that  he  has 
such  a  substantial  interest  in  the  result  of  the 
hearing  as  to  make  it  likelv  that  he  has  a  real  bias 
in  the  matter.— Asg.  v.  6ibbon  (6  Q.  li.  D.  168) 
disapproved. — An  officer  of  a  corporation  ap- 
iwinted  to  collect  the  borough  rate  obtained  a 
Hummons  against  a  ratepayer  in  arrear.  In  so 
doing  he  acted  in  the  discharge  of  his  duty,  but  on 
hi^  own  responsibility  and  without  consulting  the 
town  counal.  At  the  hearing  the  justices  dis- 
missed the  summons,  on  the  ground  that  one  of 
the  sitting  magistrates  being  a  town  councillor 
was  thereby  di^[ualified  from  adjudicating  upon 
the  summons.  On  motion  for  a  mandamus  to  the 
justices  to  hear  and  adjudicate  on  the  summons ; 
—Held  (by  Field  and  Cave,  JJ.X  that  there  was 
uo  ground  for  snpposmg  either  subbtantial  interest 
or  likelihood  of  bias,  and  consequently  no  dis- 
qualification.   The  Queen  v.  Handblet  -     383 

3. Jurisdiction  off  when  ousted — Beaeou' 

nWe  ctetm  of  Bight — Fishing,  Public  Bight  of-^ 
Tidal  navigable  Biver — Tide,  what  constitutes — 
Damming  back  of  Water  hy  exceptionaily  High 
'IHdcsJ]  An  information  was  laid  against  the  ap 
])i41ant  for  unlawfuUy  fishing  in  a  river  wherein 
the  respondents  had  a  private  right  of  fishery.  It 
was  proved  that  the  river  was  navigable,  and  that 
at  the  place  where  the  appellant  fished  the  water 
was  not  salt,  and  that  in  ordinary  tides  it  was  un- 
affected by  any  tidal  influence,  but  that  upon  the 
occasion  of  very  high  tides  the  rising  of  the  salt 
water  in  the  lower  part  of  the  river  dammed  back 
the  fresh  water  ana  caused  it  upon  those  occasions 
to  rise  and  fail  with  the  flow  and  ebb  of  the  tide. 
The  appellant  contended  that,  the  river  being 
navigable  and  tidal  at  the  place  in  question,  there 
was  a  presumption  that  the  public  had  a  right  to 
fidh  there,  end  that  the  jurisaiction  of  the  justices 
was  therefore. ousted  by  a  reasonable  claim  of 
right : — Hdd^  that  the  river  at  the  place  in  ques- 
tion oould  not  be  considered  as  tidal  within  the 
meaning  of  the  rule  of  Jaw  which  gives  the  public 
a  right  to  fish  in  navigable  tidal  rivers,  and  there- 
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fore  there  was  no  claim  of  title  set  op  sufficient  to 

oast  the  justices*  jurisdiction,    Bebce  r.  Mnxcs 

4. Summary  Jurisdiction  Act,  1879  (42 

d:  43  VicL  c.  49),  ss,  6,  21,  35— ^tcm  of  Mon^ 
*^  claimed  to  be  due  **—BaUway8  Ctaueee  ComsoU- 
datum  Ad.  (8  Viet,  c,  20),  ss.  103,  145— Pe«rf«y 
for  Travelling  with  intent  to  avoid  Payment  uf 
Fare  —  Distress  Warrant  —  Procedure}  The 
penal^  imposed  by  s.  103  of  theBailways  CUose* 
Consolidation  Act  (8  Yict  c  20),  for  travelling  ia 
a  railway  carriage  without  having  paid  the  tue 
and  with  intent  to  avoid  the  payment  of  it,  ia  net 
'*a  sum  of  money  claimed  to  oe  due  and  recover- 
able on  complaint  to  a  court  of  summary  jmisdir- 
tion  "  within  the  meaning  of  s.  6  of  the  Hnmmarr 
Jurisdiction  Act,  1879  (42  &  43  Vict  c  49%  and 
is  not  subject  to  the  prooedure  for  the  reooveiy  of 
civil  debts  in  a  court  of  suomsazy  joiisdictioo 
prescribed  by  s.  35  of  the  same  Act  The  Qceex 
V,  Paget  -         -         -         -     C.  A.  151 

Jurisdiction — Union  extending  into  different 

counties       ....      I5i 
See  Elemehtabt  Educatiost. 


LAHDIOSD  AHD  TEVAHT — Ck)venatU  in  Leai»t 
oigainst  Carrying  on  Ojfenrive  Trade — Extra  Rent 
reserved  tn  case  of  breach  of  tuch  Covenant — For- 
feiture,'] The  defendants  were  assignees  of  tlie 
lease  of  certain  premises,  which  had  been  demised 
by  the  plaintiffs  for  a  term  of  years,  the  redden- 
dum being  as  follows:  ** yielding  and  paying  a 
yearly  rent  of  30{.  by  equal  quarterly  payments  *' 
on  the  usual  quarter  days,  '*  and  a  like  yearly  rent 
of  252.  by  like  equal  payments  in  case  any  of  tbe 
trades,  occupations,  or  things  hereinafter  oovt^ 
nanted  not  to  be  carried  on  or  done  upon  the  said 
pemises  shall  be  carried  on  or  done." — The 
lessees,  among  other  usual  covenants,  oovenanUf  I 
not  to  carry  on  upon  the  premises  certain  apecilitfd 
trades  or  businesses,  nor  any  ofiensive,  noisome,  or 
noisy  trade  or  business  whatsoever,  nor  tlo,  nor 
suifer  to  be  done,  anything  which  might  be  <ir 
grow  to  the  damage  or  annovance  of  the  lessors. 
The  lease  contained  a  condition  of  re-entry  if  the 
said  yearly  rent  of  30{.  or  the  said  further  rent  of 
252.,  in  case  tlie  same  should  become  payable, 
were  in  arrear,  or  if  and  whenever  there  should  be 
a  breach  of  any  of  the  covenants  thereinbefore 
contained  on  the  part  of  the  leasees. — ^The  defend- 
ants having  carried  on  upon  the  demised  prcmi:jif<e 
a  business  within  the  terms  of  the  above-montioDed 
covenant,  the  plaintiffs  sued  to  recover  the  pre- 
mises as  upon  a  forfeiture  of  the  lease: — HM^ 
that  the  lease  could  not  be  construed  as  meaning 
that  the  defendants  were  entitled  to  carry  on  tl^e 
business  in  question  upon  payment  of  the  addi- 
tional rent  mentioned  in  the  reddendum,  and  that 
the  plaintiib  were  entitled  to  re-enter  under  the 
condition  for  re-entry.    Wesixin  v.  Tbk  BtAi^A- 
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LABCENY  —  Misappropriation  of  prv)perty  in- 
trusted for  isafe  custody  -  >  703 
See  Criminal  Law.    2. 

3Ioney  demanded  with  menaces         -     IW 

See  Criminal  Law.    0. 
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UBXL — ^Evidenoe — Plaintiff's   bad    charaotcr — 
BumouiB      -  -         .         •     481 

See  Defajcatiok. 

UGEHSIKO  A0T8 — Clube — Intoxieaiing  Liquors 
--^aale  by  BetatV^-The  Licensing  Ael,  1872 
(35  <fe  36  Vict,  e,  94),  s.  8.]  The  appellant  was 
manager  of  an  institution  carried  on  oouft  fide  as 
a  duo,  nnder  mles  by  which  members  paid  an 
entrance  fee  and  subscription ;  trustees  were  ap- 
pointed in  whom  all  the  club  property  was  yested, 
and  there  was  a  committee  of  management  (for 
whom  the  appellant  acted)  to  conduct  the  general 
business.  The  club  was  not  licensed  for  the  sale 
of  intoxicating  liquors,  but  these  were  supplied, 
at  fixed  prices,  to  members  for  consumption  on 
and  off  the  premises,  83  per  cent,  above  the  cost 
price  being  charged  for  liquors  to  be  consumed 
off  the  premises,  and  the  money  produced  thereby 
going  to  the  general  funds  of  tiie  club.  The  ap- 
peUant  having,  in  the  course  of  his  employment 
OS  manager,  supplied  intoxicating  liquors  to  a 
member  (who  paid  for  them)  for  consumption  off 
the  premises : — Held,  that  Uie  appellant  did  not 
**  sell  by  retail  '*  intoxicating  liquors  within  the 
meaning  of  s.  3  of  the  Licensing  Act,  1872,  and 
therefore  was  nq^  liable  to  conviction  for  an 
offence  under  the  section.    Graff  v.  Evans    S7S 

2. PMic-house  Sunday  Closing  (Wales) 

Act,  1881  (44  dr  45  Vict.  c.  61),  s.  'A—Commence- 
ment of. 2  By  8.  3  of  the  Sunday  Glosiog  (Wales) 
Act,  1881  (44  &  45  Vict,  c  61),  passed  on  the 
27th  of  August,  1881,  **  This  Act  shall  commence 
and  come  into  operation  with  respect  to  eadi 
division  or  place  in  Wales  on  the  day  next  ap- 
pointed for  the  holding  of  the  general  annual 
licensing  meeting  for  that  division  or  place  " : — 
Held,  that  **  the  day  next  appointed  "  is  the  day 
which  shall,  after  the  passing  of  the  Act,  be 
next  appointed  for  the  holding  of  the  meeting 
BiCHABDS  V.  McBbidb  ->         ->         -     119 

8.  Licensing  Acts,  1872  (85  A  36  Vict.  e. 

94),  ss.  3, 51— Fine  or  Imprisonment — No  Order  of 
ZHttress— Summary  Jurisdiction  Act,  1879  (42  A  43 
Vict.  e.  49),  s.  21,  suh^.  3.]  The  Summary  Juris- 
diction Act,  1879  (42  &  43  Vict  c.  49),  s.  21,  sub- 
8.  3,  does  not  apply  to  the  Licensing  Acts,  1872 
(35  &  36  Vict.  c.  94),  s.  3,  sub-s.  1,  s.  51,  sub-s.  2, 
0O  as  to  give  justices  jurisdiction  to  order  im- 
prisonment for  non-payment  of  a  penalty  exceed- 
ing 51L,  under  s.  3,  wimout  first  ordering  a  dis- 
tress.—  By  the  Licensing  Act,  1872,  s.  2,  an 
unlicensed  person  selling  intoxicating  liquors  la 
liable  to  a  penalty  or  to  imprisonment: — Heldy 
that  a  conviction  imposing  a  penalty  exceeding 
5Z.,  and,  in  default  of  payment,  imprisonment, 
was  bad.    In  re  Clew  -         -  -     511 

4. Sale  of  Be4r  off  the  Premises — AppU- 

nation  for  Licenses — Value  of  House — 3  &  4  Vict. 
«.  61,  s.  1—The  Licensing  Aety  1872  (35  A  36  Vict. 
€.  94),  s.  45 — Notice  to  Applicant  of  grounds 
of  Befusal—Wine  and  Beerhouse  Act^  1869 
(32  A  83  Viet.  e.  27),  s.  8.]  An  application  for  a 
license  to  sell  beer  by  retail  not  to  be  consumed 
on  the  premises  was  refused  by  justices,  on  the 
^1-ound  that  the  house  was  not  duly  qualified  by 
law,  not  being  of  sufficient  value  under  3  &  4 
Vict.  c.  61,  s.  1.  The  Wine  and  Beerhouse  Act, 
1869,  s.  8,  requires  the  justices,  where  such  on 
application  is  refused  on  the  ground  that  the 


LICEH8IH0  AfyiS— continued. 
house  is  not  duly  qualified  as  by  law  required,  to 
specify  in  writing  to  the  applicant  the  pounds  of 
their  decision.  A  minute  of  the  decision  with 
the  grounds  of  it  was  made  and  read  out  by  the 
chairman  in  Conrt,  in  the  presence  of  the  appli- 
cant, but  no  copy  was  delivered  to  him.  On  a 
rule  for  a  mandamus  to  the  justices  to  hear  and 
determine  the  application : — Held  (by  Field  and 
Gave,  JJ.),  that  the  provisions  as  to  rating  quali- 
fication for  houses  for  the  sale  of  beer  and  cider 
for  consumption  off  the  premises  under  3  &  4  Vict 
c.  61,  s.  1,  had  not  been  affected  by  the  Licensing 
Act,  1872,  &  45,  which  must  be  construed  as 
applying  only  to  premises  licensed  before  the  Act, 
or  to  be  licensed  under  it,  for  the  sale  of  intoxicat- 
ing liquor  thereupon. — Heid,  also  that,  in  the 
absence  of  any  request  by  the  applicant  for  a 
writing  shewing  the  reasons  for  the  decision  of 
the  justices,  the  notice  was  sufficient  The 
QuEXN  V.  The  Justioeb  of  Ccuberlamd.  -  869 
LIinTATIQire,  STATUTE  OF— Beply  of  concealed 
Fraud  and  Absence  of  reasonable  Means  of  DiB- 
eovery.']  In  an  action  to  recover  damans  for 
frau<mlent  representations,  a  reply  to  a  defence  of 
the  Statute  of  Limitations,  that  the  plaintiffd  did 
not  discover  and  had  not  reasonable  means  of  dis- 
covering the  frond  within  six  years  before  action, 
is  good.  GiBBS  V.  Guild  ...  296 
LOCAL  GOYEBITKEIIT  ACTS — Urban  Sanitary 
Authority — Contract  not  under  Seal  —  Executed 
Contrae  for  Construction  of  Waterworks — Order 
by  Borough  Surveyor  appointed  under  Seal  — 
Fuldic  HedUh  Act,  1875  (38  &  39  Vict.  c.  55),  ss. 
178, 174.]  The  174th  section  of  the  Public  Huulth 
Act,  1875,  which  imperatively  requires  that  every 
contract  made  by  an  urban  authority,  whereof  the 
value  or  amount  exceeds  50Z.,  must  be  in  writiog 
and  sealed  with  the  common  seal  of  such  authority, 
applies  not  only  to  an  executory  but  also  to  an 
executed  contract,  although  made  by  an  agent 
duly  appointed  under  seal. — The  defendants, 
being  an  urban  sanitary  authority,  by  contract 
under  seal  duly  employed  P.  to  construct  water- 
works. One  of  the  terms  of  such  contract  was, 
that  if  P.  should  make  default  the  defendants' 
engineer  might  employ  persons  to  finish  it,  and 
charge  P.  with  the  expense.  P.  made  default, 
and  the  defendants*  engineer,  who  had  been  ap- 
pointed under  seal,  by  contract  in  writing  em- 
ployed the  plaintiffs  not  only  to  finish  P.  s  con- 
tract, but  to  execute  certain  additional  works  not 
specified  therein.  The  plaintiff?  executed  such 
works,  and  the  defendants  had  the  benefit  of 
them.  The  defendants,  acting  throughout  as  an 
urban  sanitary  authority,  approved  the  contract 
of  their  engineer  with  the  plaintiffs,  but  none  of 
the  provisions  of  the  174th  section  of  the  Public 
Health  Act,  1875,  were  complied  with  in  relation 
to  such  contract : — Held,  affirming  tlio  judgment 
of  the  Queen's  Bench  Division  (Mathew  and 
Williams,  J  J.),  that  such  contract  was  not  bindinfi: 
on  the  defendants.  Young  v.  The  Oobfobation 
OF  Leaminoton  -         -         -         -     C.  A.  079 

2.  (38  <fc  89  VicL  c  55),  ss.  150,  257— 

Notice  to  several  Oieners  to  Seieer.  Pave,  rfr. — 
Default  by  One  only — Bight  to  execute  Works 
without  giving  fresh  Notiee^Apportionmenty  when 
eonclusice — Atmmary  Proceedings— Delay  between 
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LOCAL  GOYERHIOEHT  AOIft— eotUt  nuetl. 
Complaint  and  Summont.']  The  ap]>eUaiit  and 
live  others  were  the  ownen  of  premifles  within 
the  district  of  the  respandeDts,  an  urban  anfthwity 
under  the  Public  Health  Act,  1875.  These 
premises  abutted  upon  a  street  (not  being  a  hi^- 
way),  which  street  was  not  sewered,  levelled, 
paved,  flagged,  and  channelled  to  the  satisfaction 
of  the  respondents.  The  nspondenta  gave  a 
separate  notice  to  each  of  such  owners  requiring 
them  to  sewer,  level,  pave»  flag,  and  channel  the 
parts  of  the  street  in  front  of  their  premises, 
within  a  specified  time.  Five  of  the  owners 
executed  the  works  in  front  of  their  premises,  but 
the  appellant  made  default  The  respondents 
thereu])on  executed  the  works  required  to  de  done 
in  front  of  her  premises,  and  their  surveyor  having 
made  his  apportionment,  gave  her  a  notice  stating 
that  the  expenses  had  been  apportioned  by  their 
surveyor,  who  had  settled  that  2132.  18s.  6d.  was 
psyable  by  her  according  to  the  frontage  of  her 
premises,  and  that  they  required  payment  of  that 
aum : — Ueldy  first,  tliat  the  respondents  were  not 
bound  befure  executing  such  works  to  give  the 
appellant  a  fresh  notice  speciMng  the  parti- 
cular works  which  remained  to  be  done  by  her ; 
secondly,  that  the  respondent  not  having  given 
notice  to  dispute  the  anportionment,  it  became 
binding  on  her  within  uie  three  months  limited 
by  8.  257,  and  that  summary  proceedings  might 
be  taken  under  that  section  for  the  recovery  of 
the  amount  due  from  her;  thirdly,  that  in  such 
summary  proceedings  it  was  no  objection  to  the 
validity  of  a  summons  that  it  was  issued  more 
than  a  year  after  the  complaint  upon  which  it 
was  founded ;  fourthly,  that  the  notice  of  appor- 
tionment, which  concluded  with  a  demand  of 
payment  of  the  amount  apportioned,  was  not  a 
^  notice  of  demand  **  within  s.  257,  and  that  the 
six  months  within  which,  under  s.  252,  summary 
proceedings  must  be  taken,  were  not  to  m 
reckoned  from  it  but  from  a  subsequent  notice  of 
demand.  Simcox  r.  The  Local  Board  for 
Hand»wobth,  Staffobd       -         -         -       39 

3.  PMic  Health  Act,  1875  (38  A  39  Viet 

c.  55),  »,  47 — Nuitanoe  by  keeping  Swine — Ahaenee 
of  Injtmj  to  Health.']  It  is  an  ofienoe  under  the 
Public  Health  Act,  1875,  s.  47,  to  keep  swine  so 
as  to  be  a  **  nuisance  "  in  the  common  law  mean- 
ing of  the  term.  It  is  not  necessary  to  such 
offence  that  there  should  be  any  ii\jury  to  health. 
The  Banbytby  Urban  Sanitary  Authobitt  v. 
Pace     ------       97 

4. PMic  HeaUh  Act,  1875  (38  <fe  39  Fief. 

e.  55),  M.  156,  252— Continuing  ()feneo— Informal- 
tion—Time,^  By  s.  156  of  the  Public  Health 
Act,  1875,  it  is  an  offence  to  bring  forward  or 
build  any  addition  to  a  house  in  a  street  beyond 
the  front  of  the  house  or  building  on  either  side 
without  the  consent  of  the  urban  authority ;  and 
**anv  person  offending  against  this  enactment 
aliall  be  liable  to  a  penaltv  not  exceeding  4O0.  for 
every  day  during  which  the  offence  is  continued 
after  written  notice  in  this  behalf  from  the  urban 
authority  :*'~-J7e2d,  that  an  offence  to  which  the 
penalty  was  applicable  continued  so  long  as  the 
addition  to  the  house  was  maintained  after  written 
notice  from  the  urban  authority,  notwithstanding 
tliat  the  addition  was  completed  before  the  notice 


LOCAL  OOTSBnBHT  ACTS — ooMimveel. 

was  given.    Mar$haU  v.  Smith  (Law  Bep.  8  C.  P. 

416)  distin^uiBhed.    Rcmball  v.  ScHXnyT       603 

6.  PtMic  Health  AtA,l975  (38  ifc  39  Viet. 

e.  55),  8.  211 — Owner  rated  intiead  0/  Occupier— 
Bate  in  reaped  of  TenemenU  whether  Oceupitd  or 
Unoccupied — Reduced  Ettimate — Proporiiom  ef 
Annual  Value,]  The  Public  Health  Act,  1875, 
(38  &  39  Vict  c.  55).  s.  211— which  enabka  the 
owner  to  be  rated  to  general  district  latea  instead 
of  the  occupier,  with  a  proviso  that  in  caoes  where 
the  owner  is  rated  instead  of  the  occapier  he  shall 
be  assessed  on  such  reduced  estimate  aa  themban 
authority  deem  reasonable  of  the  net  annual  value, 
not  being  less  than  two-thirds  nor  more  than  four- 
fifths  of  the  net  annual  value;  and  when  such 
reduced  estimate  is  in  lespeet  of  tenements, 
whether  occupied  or  unooeupm,  then  soch  aniiPts 
ment  to  be  made  on  one  half  of  the  amonnt  at 
which  such  tenement  would  be  liable  to  be  xated 
if  they  were  occupied  and  the  rate  levied  on  the 
occupiers — ^givee  a  compulsoiy  power  to  the  local 
authority  to  rate  the  owner  in  respect  of  pcemiaes 
whether  occupied  or  unoccupied,  but  anbjeet  to 
the  obligation  of  making  the  assessment  upon  one- 
half  of  the  rateable  value.  Tbe  Queen  r.  Bab- 
clay    -----        -    aoo 

6. PMic  HeaUh  Act,  1875  (38  ^1^39  Fu:/. 

e.  55),  8.  211 — Owner  rated  instead  of  Ooeupier— 
Bate  in  reepeet  of  Tenemetite  whether  occupied  or 
unoccupied — Bedueed  Estimate  —  Proportion  of 
annual  Value.]  By  the  Public  ECealth  Act,  1875 
(38  &  39  Vict.  o.  55),  s.  211,  the  owner  instead  of 
the  occupier  may,  at  the  option  of  the  nrban 
authority,  be  rated  to  general  district  rates,  pfo- 
vided  that  in  cases  where  the  owner  ia  rated 
instead  of  the  occupier  he  shall  be  assessed  on 
such  reduced  estimate  as  the  urban  antbcoiiy 
deem  reasonable  of  the  net  annual  value,  not 
being  less  than  two-Uiirds  nor  more  than  four- 
fifths  of  the  net  annual  value ;  and  where  such 
reduced  estimate  is  in  respect  of  tenements 
whether  occupied  or  unoccupied,  then  soch  as* 
sessment  may  be  made  on  one  half  of  the  amount 
at  which  such  tenements  would  be  liaUe  to  be 
rated  if  the  same  were  occupied,  and  the  rate 
weie  levied  on  the  occupiers: — HM^  alBxmisg 
the  decision  of  the  Queen  Bench  Division,  that  a 
discretionary  power  is  given  to  the  urban  aathodty 
by  that  enactment  to  rate  the  owner  in  respect  of 
premlsea  whether  occupied  or  unoccnpied,  but 
where  the  owner  is  so  rated  the  assessment  must 
<mly  be  upon  one  half  of  the  rateable  value.  The 
Queen  «.  Babclat       ...     C  A.  48S 

7.  —  Sewer  of  Local  Authoriiff — OUigatiom 
of  Landowner  to  preserve  sufffacent  support  fos^— 
Compensation  for  Deprivation  of  Powtr  to  work 
Mines— PuUie  HeaUh  Aet^  1875  (38  4^  38  ViaL  r. 
55),  M.  15. 16, 175, 308.]  The  PubUc  Health  Act, 
1875,  imposes  on  landowners,  through  whose  land 
a  sewer  is  run  under  that  Act,  an  oUigatian  to 
preserve  to  such  sewer  subjacent  aupport^  and 
gives  them  a  right  to  iaunedUite  oompenaation  for 
being  deprived  of  free  power  to  work  snbjaoent 
mines,  but  not  for  the  risk  of  percolation  uf 
sewage  into  the  subjacent  mines.    In  re  Oobtoka- 

TIOM  OF  DUDLKT  •  •>  -  -       C.  A.  86 

LODGES— Borough  fianchise— Part  of  house  19& 
See  PARLL\ME2rr. 
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LODOZB — eoniinued. 
■        Borough  ftiincbiBe— Declaration 
8ee  PABfJAwmrr.    2. 
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XALIGIOTrB  PBOSBCUnOH  >- 72ea«ofui52e  and 
J*rdbMe  Cawte  —  Onus  of  Proof —  Direction  to 
JuryJ]  At  the  hearing  of  a  plaint  in  a  county 
court  to  recover  rent  tlie  tenant's  son  was  called 
as  a  witness,  and  swore  that  he  had  given  up  the 
key  of  the  premises  to  the  landlord  before  the 
rent  accrued  due.  The  landlord  denied  this,  and 
subsequently  prosecuted  the  Mritness  for  perjury. 
He  was  acquitted,  and  brought  an  action  against 
the  landlord  for  malicious  prosecution.  At  the 
trial  the  plaintiff  and  defeudant  reoeated  their 
evidence  as  to  the  key,  and  the  judge  directed 
the  jury  alternatively  that  if  they  could  not  arrive 
at  a  conclusion  as  to  which  of  the  parties  was 
speakmg  the  truth,  the  plaintiff  had  not  made 
out  his  case,  and  the  defendant  was  entitled  to  a 
verdict;  aud  that  if  they  thought  the  plaintiff 
did  give  up  the  key,  but  the  defendant  owing  to 
a  detective  memory  had  forgotten  the  occurrence 
and  went  on  with  the  prosecution  honestly  be- 
lieving that  the  plaintiff  had  sworn  falsely  and 
oorruptlv,  then  the  jury  would  not  be  justilied  in 
paying  that  the  defendant  maliciously  and  with- 
out reasonable  and  probable  cause  prosecuted  the 
plaintifil  and  the  defendant  would  oe  entitled  to 
their  verdict  i—Hdd^  that  the  direction  was  right. 
HicEs  r.  Faulknxb  -  -  -  -  167 
XAKSIATrOETSB — ^Neglect  of  parent  to  provide 

medical  aid  -  -  -  -     671 

See  Cbiminal  Law.    3. 
MARRTTO  WOXAH— Judgment  against  husband 

for  debt  of  wife  before  marriage  -     380 

See  Husband  and  Wife. 


AHD  fSSBLykVt^EmployerB*  Liubtlity 
Act,  1880  (43  A  44  Vict  c.  42).  m.  4.  l—Notiee  of 
Injury — Written  Notice  neceeaary,']  By  the  Em- 
ployers' Liability  Act,  1880  (43  &  44  Vict,  c.  42), 
s.  4,  an  action  for  the  recovery  under  this  Act  of 
compensation  for  an  injury  shall  not  be  maintain- 
able, unless  '*  notice  that  injury  has  been  sus- 
tained "  is  given  within  six  weeks.  By  s;  7  notice 
in  respect  of  an  injury  under  this  Act  shall  give 
the  name  and  address  of  the  person  injured,  aud 
shall  state  in  ordinary  language  the  cause  of  the 
injury  and  the  date,  and  shall  be  served  on  the 
employer,  and  may  be  served  by  delivery  or  by 
post : — Heidy  that  notice  under  the  Act  must  be 
in  writing.    Motlb  v.  Jenkins      -         -       116 

S. EmpUnjere'  LiabiUty  Act,  1880  ;43  d;  44 

Viet,  €,  42,  M.  4,  l^Notiee  of  Injury— Written 
Notice  neeemary — Sujfleieney  of  Notiee,"]  The 
notice  of  injury  sustamed  by  a  workmau  which 
is  to  be  given  to  an  employer  under  the  Em- 
ployers' Liability  Act,  1880  (43  &  44  Vict.  c.  42), 
must  contain  in  writing  all  the  particulars  re- 
quired by  B.  7,  in  order  to  fulfil  the  condition 
precedent  to  bringing  an  action  enacted  by  a.  4. — 
Query,  if  such  notice  can  be  made  by  one  writing 
referring  to  another  writing. — Where  a  workman, 
on  the  day  he  had  been  injured,  made  a  verbal 
report  of  such  injury  to  his  employer  s  inspector 
'who  took  down  the  details  in  writing  and  sent 
them  to  the  employer's  superintendent,  and  after* 
Trards  the  workman's  solicitor  wrote  a  letter  to 
tlie  employer,  stating  that  ho  was  instructed  by 


KA8TBS  AHD  BESLYAST-^ontiaued, 
such  workman  to  apply  for  compensation  for 
iojuries  received  on  the  employer's  premisesy 
**  particulars  of  which  have  already  been  commu- 
nicated to  your  superintendent": — Held,  that 
such  letter  did  not  refer  to  any  other  writing,, 
and  was  not  a  notice  in  compliance  with  the  Actl 
Keen  v.  The  Millwall  Dock  Compant  C.  A.  46S- 
XBSmra  OT  HAXXFAYVSLS  —  Poa  —  PMio 
LibraHee  Ad  1855  (18  A  19  Vict  c.  70).  a.  6— 
PtMic  LUnrariee  Amendment  Act  (^EngUvid  and 
Scotland),  186(5  (29  dr  80  Vict  c.  114),  m.  5, 
7  —  Public  Librariee  Amendment  Act,  1877 
(40  A  41  Vict.  c.  54),  a.  1.]  A  meeting  of  rate- 
payers was  summoned  for  the  purpose  of  deter- 
mining whether  the  provisions  of  the  Public 
Libraries  Acts  should  oe  adopted  in  the  defend- 
ants' district.  A  chairman  having  been  chosen, 
the  resolution  to  adopt  the  Acts  was  carried  upon 
a  show  of  hands ;  a  poll  was  demanded,  but  the 
chairman  refused  to  grant  it.  The  defendants, 
declined  to  nut  in  force  the  Acts: — Held^  that 
the  right  to  demand  a  poll  existed  by  the  Common 
Law,  and  had  not  been  taken  away  by  any  of  th& 
provisions  contained  in  the  Public  Libraries  Acts, 
and  that  the  defendants  could  not  be  compelled  by 
mandamus  to  carry  out  the  Acts.  The  QrsEN  v. 
The  Wimbledon  Local  Boaiu>  -  G.  A.  46^ 
XETB0P0U8  LOCAL  XAHAOEMERT  AOTB— 
Metropolis  Local  Management  Act,  1862  (25  ^  2(> 
Vict,  c.  102),  8,  9S- Formation  and  Width  of 
StretU—"*  Open  at  both  eiuU,'*}  By  the  Metio* 
polls  Management  Act.  1862  (25  &  26  Vict, 
c.  102),  8.  98,  no  road  being  of  less  width  than 
fortv  feet  shall  hereafter  be  formed  or  laid  out 
for  building  as  a  street  for  the  purposes  of  car- 
riage traffic  unless  such  road  be  widened  to  tho 
full  width  of  forty  feet,  or  for  the  purposes  of 
foot  tmffic  only  unless  such  road  be  widened  to- 
the  full  width  of  twenty  feet,  *•  or "  mdess  such 
streets  respectively  shall  be  open  at  hotli  ends  : — 
Held,  tliat  such  street  must  be  of  the  width  pre- 
scribed and  be  also  open  at  both  ends.  MiuThO- 
folitan  Boaiu)  of  Wobks  v.  Steed  -     4i6> 

XUinCIPAL  SLSCTIOK  —  Corrupt  Praelires. 
{Municipal  Elections)  Act,  1872  (35  A  36  Viet  e.  60), 
»,  22 — Expenses  of  Election  Court — Ameiulment  of 
Order — Court  of  Record — Certifioate  of  Commi9^ 
9ianere  of  Treasury — Rate — Mandamm.']  Upon 
the  trial  of  a  petition  against  the  return  of  a. 
borough  councillor  under  the  Corrupt  Practicea 
(Biunicipal  Elections)  Act,  1872.  35  &  36  Vict, 
c.  GO.  the  barrister  in  delivering  judgment  said 
that  he  found  the  councillor  guilty  of  personal 
bribery,  and  that  all  the  costs  of  the  inquiry  were 
to  be  Dome  by  him,  and  made  an  order  in  writing 
for  the  payment  by  the  councillor  of  certain  costs 
under  s.  19  of  the  Act  The  written  order  made 
no  provision  lor  the  remuneration  and  allowances- 
to  the  barrister  and  otlier  persons  under  s.  22. 
The  Lords  0>mmiasionerB  of  the  Treasury  paid 
the  amount  of  such  .remuneration  and  allowances 
and  certified  the  parent  to  the  borough  trea- 
surer, and  required  hun  to  repay  them  the  amount 
out  of  the  borough  fund  or  rates  as  provided  bv 
s.  22.  A  rate  was  accordingly  made  and  levied. 
The  Commissioners  afterwards  on  receiving  from 
the  barrister  a  letter  stating  that  he  had  always 
intended  to  visit  all  the  costd  upon  the  councillor,. 
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and  had  said  so  in  giviog  judgment,  cancelled  their 
certificate,  and  the  borough  corporation  abandoned 
their  rate  and  returned  the  sums  levied  to  the 
ratepayers.  Several  months  later  the  Commis- 
sioners, finding  that  the  barrister  had  made  no 
written  order  for  the  payment  of  the  remuneration 
and  allowanoes  under  s.  22,  issued  a  fresh  certi- 
ficate requiring  the  borough  treasurer  to  repay 
them  out  of  the  borough  fund  or  rates,  the  amount 
of  such  remuneration  and  allowances.  These 
facts  being  raised  upon  the  return  to  a  mandamus 
commanding  the  treasurer  to  reoay  the  Commis- 
sioners out  of  the  borough  fund  or  rate,  and  the 
oorporation  to  cause  such  repayment : — HM  (by 
Lord  Coleridge,  C.J.,  Pollock,' B.,  and  Manisty, 
J.),  that  no  valid  order  was  made  by  the  barrister 
for  the  payment  by  the  councillor  of  such  remu- 
neration and  allowances  under  s.  22  i—Hetd^  also 
<by  Lord  Coleridge,  C.J.,  and  Pollock,  B.),  that 
the  Election  Court  for  the  trial  of  petitions  under 
the  Act  was  by  virtue  of  s.  14,  sub-s.  5,  a  Court 
of  record,  and  that  the  Queen's  Bench  Division 
<50uld  not  amend  the  barrister's  order  so  as  to 
make  it  include  the  payment  of  such  remunera- 
tion and  allowances : — Hdd^  also  (by  Lord  Cole- 
ridge, C.J.,  and  Pollock,  B.,  diss.  Manisty,  J.), 
that  the  act  of  the  Commissioners  in  certifying 
was  a  ministerial  and  not  a  judicial  act,  and  that 
they  had  the  power  and  were  bound  to  make  the 
second  certificate ;  and  were  entitled  to  a  peremp- 
tory mandamus  compelling  the  treasurer  to  repay 
to  them  the  amount  of  such  remuneration  and 
allowances  out  of  the  borough  fund  or  rate,  and  | 
compelling  the  corporation  to  order  such  amount 
to  be  levied  by  a  borough  rate : — Held  (by  ' 
Manisty,  J.),  that  the  Commissioners  having 
jssued  a  certificate  and  cancelled  it,  and  caused 
the  first  rate  to  be  returned  to  the  ratepayers, 
could  not  issue  another  certificate  and  require  a 
»eoond  rate  to  be  levied ;  also  that  the  Commis- 
■sloners  having  failed  to  apply  promptly  for  repay- 
ment were  without  remedy ;  also  that  the  man- 
damus was  bad  on  demurrer  for  not  averring  that 
the  prosecutors  had  applied  in  proper  time,  that 
in  in  reasonable  time ;  also  that  m  tne  exercise  of 
its  discretion  the  Court  ought  to  refuse  a  peremp- 
tory mandamus.  The  Quebx  v.  Cobpobation 
•OF  Maidanhead       .  -         -  .     339 

2. Municipal  EledioM  Act,  1875  (38  &  39 

Yid,  e,  40),  8,  1  «u5-«.  2 — Nomination — Subterip' 
4 ion  of  Nomination  Papers — Assenting  Burgesses,"] 
Sect.  1,  sub-s.  2,  of  the  Municipal  Elections  Act, 
1875,  provides  that  every  candidate  at  a  municipal 
election  shall  be  nominated  in  writing  subscribed 
by  two  burgesses  as  proposer  and  seconder,  and 
by  eight  others  as  assenting  to  the  nomination, 
and  that  **  each  candidate  shall  be  nominated  by 
a  separate  nomination  paper,  but  the  same  bur- 
^sses,  or  any  of  them,  may  subscribe  as  many 
nomination  papers  as  there  are  vacancies  to  be 
tilled,  but  no  more.'* — At  a  municipal  election 
where  there  were  four  vacancies  to  be  filled  a 
burgess  subscribed  four  nomination  papers,  which 
were  delivered  within  due  time,  and  suosequeutly 
he  subscribed  a  fifth  nomination  paper,  which 
was  also  delivered  in  due  time.  In  each  case  he 
subscribed  as  one  of  the  eight  assenting  bur- 
gesses required  by  the  Act  i—Eeld,  that  the  first 
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four  nomination  papers  were  valid,  and  that  the 

fifth  was  invalid.    Bubgotxe  v.  (}0LUiiB   -     460 

HE6LI0EHCE — lAahUity  of  Proprieior  of  CSb& 
for  Negligence  of  Driver — Horse  provided  hjf 
Driver  —  Metropolitan  Hackney  Carriaaes  Acts 
(1  ifc  2  Wm.  4,  c.  22).  w.  0.  20,  23—6  i7  VicL 
c.  86,  ss,  10,  21,  24,  28,  35.]  The  plaintiff's  cart 
and  pony  were  injured  by  a  cab  plying  in  the 
streets  of  London,  owing  to  the  negligence  of  the 
cab-driver.  The  defendant  was  proprietor  of  the 
cab  and  licensed  to  ply  it  for  hire.  He  had  let 
the  cab  to  the  driver  for  a  weekly  payment,  the 
horse,  harness,  and  whip  being  provided  by  the 
driver  with  whom  the  defendant  had  nothing  tn 
do  beyond  receiving  money  from  him:  —  JEM<f, 
that  under  the  circumstances  there  was  nothing 
in  the  Metropolitan  Hackney  Carriage  Acts 
(1  &  2  Wm.  4,  c.  22,  and  6  &  7  Vict.  o.  86X  to 
make  the  defendant  liable  for  the  negligence  of 
the  driver.— Powfe«  v.  Hider  (6  E.  &  B.  207),  and 
VenaMes  v.  Smith  (2  Q.  B.  D.  279)  considered 
King  v.  Sfcbb  -         -         -  -     104 

NEW  TRIiLL— Verdict  againgt  evidence    -     176 
See  Practice.    12. 

HOnOE— Employers*  Liability  Act,  1880        116 
See  Masteb  and  Sebvabt. 

Of  objection — Borough  franchise — ^Bfisiake 

— Power  of  amendment     -  -     S59 

See  Pabliament.    3. 

OFTICIAL  BETEBEX— Compulsory  xeferenoe— 
Appeal        -  -  -  -     664 

See  Pbactice.    13. 


PABLIAMENT — Borough  Franchise — Dve^Umg- 
house — Fart  of  a  House — Occupation  as  Lodger — 
30  A  31  Vict.  c.  102,  s,  61—41  A  42  VieL  c.  26, 
s.  5.]  Although  by  the  Parliamentary  and  Mu- 
nicipal Registration  Act,  1878  (41  &  42  Vict 
c.  26),  B.  5,  the  term  **  dwelling-house  "  in  the  Re- 
presentation of  the  People  Act,  1867  ^  &  31 
Vict.  c.  102),  is  to  mean  part  of  a  house  sepaimtelT 
occupied,  yet  in  order  to  be  entitled  to  the  iwtoQgh 
francliise  as  the  occupier  of  a  dwelling-house,  the 
person  must  have  an  occupation  in  respect  cf 
which  he  can  be  rated  to  the  relief  of  the  poor,  and 
therefore  he  is  not  entitled  to  suchdwelling-booie 
franchise  by  reason  of  the  occupation  of  part  of  a 
house  if  he  occupies  such  part  as  a  lodgc^. — ^The 
tenant  of  two  rooms  which  he  took  unfurnialied  at 
a  weekly  rent,  had  the  exclusive  use  of  aoch 
rooms,  and  a  key  of  the  outer  door  of  the  houses 
His  landlord  had  also  a  key  of  the  outer  <k)or.and 
resided  in  all  the  rest  of  the  house,  but  sn^ied 
no  attendance  or  service  to  such  tenant: — HelL 
that  such  tenant  occupied  the  rooms  as  a  lodger, 
and  consequently  that  in  respect  of  such  occaj^- 
tion  he  could  not  acquire  the  dwelling-hoQSB 
franchise  under  the  Representation  of  the  Pierale 
Act,  1867. — ^The  tenant  of  two  rooma  whidi  he 
took  unfurnished  at  a  weeklv  rent,  had  in  common 
with  the  other  tenants  of  the  house,  which  wm 
wholly  let  out  on  similar  temtndes,  the  use  of  tho 
passages,  staircnse,  street-door,  and  osual  oonvi- 
nionces  of  the  house.    The  landlord  and  not  the 
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tetu&nt  was  rated,  and  the  landlord  did  all  repairs 
inside  and  out,  but  he  did  not  reside  in  the  house. 
nor  did  he,  sare  as  aforesaid,  retain  the  oontrol 
and  dominion  over  the  house,  or  render  any  ser^ 
vices  to  any  of  the  tenants :— Held,  that  such 
tenant  did  not  occupy  the  rooms  as  a  lodger,  but 
as  an  occupying  tenant  under  the  Representation 
of  the  People  Act,  1867,  and  that  he  could  there- 
fore acquire  the  dwelling-house  fhtnohise  in 
respect  of  such  occupation.    Bradley  v.  Baylis  ; 

HOBFEB  r.  XOYI8  ;  KiBBY  V.  BiFFEN  -      196 

S. Borough  Vote  —  Lodger  Franehiae  — 

Dedaration — Primd  Facie  Evidence — Bepretenta' 
Hon  of  the  People  Act,  1867  (30  &  31  Vict, 
e,  102),  B,  4 — Parliamentary  and  municipal  Regie- 
tration  Act,  1878  (41  it  42  Vict,  c  26),  w.  22,  23.] 
Sect.  23  of  the  Parliamentary  and  Municipal  Be- 
gistration  Act,  1878,  which  enacts  that  in  the 
case  of  a  person  claiming  to  vote  as  a  lodger  the 
declaration  annexed  to  his  notice  of  claim  shall, 
for  the  puijxMes  of  revision,  be  prim&  facie  evi- 
dence of  his  qualification,  is  genenJ,  and  applies 
to  lodgers  claiming  for  the  first  time  under  s.  4  of 
the  Bepresentation  of  the  People  Act,  1867,  as 
well  as  to  claims  under  s.  22  of  the  Parliamentary 
and  Municipal  Begistration  Act,  1878,  by  lodgers 
retaining  the  same  lodgings  in  successive  years. 
NuTH  V.  Tampun       -         -         -    C.  A.    S47 

8.  Borough  Vote — Notice  of  Objection — 

Omimon  of  Place  of  Abode  of  Objector — Mistake 
—Power  of  Amendment-^l  &  42  Viet.  c.  26,  e.  28, 
evJtr^.  2.]  An  objector  described  himself  in  the 
notice  of  objection  as  **  on  the  list  of  parliamen- 
tary voters  rar  the  parish  of  H.,"  but  omitted  to 
insert  his  place  of  abode.  He  was  a  solicitor 
practising  at  H.,  was  a  clerk  to  the  magistrates 
and  coroner,  and  had  resided  at  H.  all  his  life. 
It  was  admitted  that  jthe  insertion  of  the  wordii 
*'  of  U.'*  would  have  sufficiently  described  the  ob- 
jector's place  of  abode,  and  the  revising  barrister 
found  as  a  £EU)t  that  no  one  had  been  misled  or 
deceived  by  the  omission : — Held,  that  under  the 
circumstances  the  omission  was  a  **  mistake" 
within  the  meaning  of  41  &  42  Vict  c  26,  s.  28, 
sub-s.  2,  which  the  revising  barrister  had  power 
to  amend.    Adascb  v.  Bostock        -  -     259 

4. Perjury — Evidence — Indictment — In- 
formation— Corrupt  Practices  Prevention  Act,  1863 
( 26  d-  27  Vict.  c.  29), «.  7.]  By  s.  7  of  the  Corrupt 
Practices  Prevention  Act,  1868,  no  person  sum- 
moned as  a  witness  before  any  commissioners 
appointed  under  the  Corrupt  Practices  Acts  shall 
be  excused  from  answering  any  question  relating 
to  corrupt  practices  forming  the  subject  of  inquiry 
on  the  ground  that  the  answer  would  tend  to 
criminate  himself,  *' provided  that  no  statement 
made  by  any  person  in  answer  to  any  question 
put  by  or  before  such  commissioners  shall,  except 
in  cases  of  indictments  for  peijuiy,  be  admissible 
in  evidence  in  any  proceeding  civil  or  criminal : — 
Mtld,  that  the  exception  in  the  proviso  did  not 
apply  to  an  ex  officio  information  by  the  Attomer- 
General  for  peijuiy.    Thb  Qubbn  v.  Slatob  967 

PABTVZB8HIP— Action  against— Judgment 

See  Pbactiob.    14.  [474 

PSHALTT-~Continuing  offence      *  -     098 

See  Local  GKivbbmment  Acts.    4. 


PESJUBT — Commissioners  to  inquire  into  cor- 
rupt practices— ludictment — Informa- 
tion -  -  -  -  -  267 
See  Pasliament.    4. 

VKASJUkXn—The  Pharmacy  Act,  1868  (31  &  82 
Viet.  c.  121), «.  n—Poieon,  gale  of— Label— Name 
and  Address  of  ''Seller.")  The  Pharmacy  Act, 
1868^31  &  82  Viet  c  121),  s.  17,  enacts  that  it 
shall  DO  unlawful  to  sell  any  poison  unless  the  box, 
bottle,  vessel,  wrapper,  or  cover  in  which  such 
poison  is  contained  be  distinctly  labelled  with  the 
name  of  the  article  and  the  word  poison,  and  with 
the  name  and  address  of  the  seller  of  the  poison, 
and  any  person  selling  poiK>n  otherwise  shall  upon 
summary  oonviotion  oe  liable  to  a  penalty,  and 
for  the  purposes  of  this  section  the  person  on 
whose  behalf  any  sale  is  made  by  any  apprentice 
or  servant  shall  be  deemed  to  be  the  seller. — Tho 
respondent  sold  at  his  shop  in  Friar  Street, 
Oxford,  a  packet  of  poison  labelled  only,  *'  W. 
Paterson,  chemist  and  druggist,  3,  Cowley  Bead, 
Oxford  " — ^the  name  and  address  of  a  registered 
chemist  who  had  supplied  the  poison  to  the 
respondent,  and  paid  mm  a  commission  on  the 
sale : — JJeZd,  that  the  respondent  was  the  '*  seller/' 
with  whose  name  and  aadress  the  picket  should 
have  been  labelled,  and  he  was  liable  to  a  penalty 
under  s.  17,  which  applies  to  the  person  keeping 
the  shop  or  conducting  the  business  in  which  the 
sale  is  made.  Tsmplkman  v.  T&affoud  -  397 
FET8I0IAH— Gift— Fiduciary  relation  -  587 
SeeGirr, 

FLEABIHG— Facts  not  stated— Libel— Justifi- 
cation -  -  -  -  491 
See  Defamation. 
Kon-delivery  of  reply — Judgment  on  admis- 
sions in  pleadings  -  -  -  650 
See  Practice.  15. 
P0I80H— Sal&-Pharmacy  Act      -         -     397 

See  Pbabmagt. 
POLL— Bight  to  demand      -  -  -     459 

See  MESTiNa  of  Batetaykbs. 
POOB  LAW— Order  of  Removal— Status  of  Im- 
moveability  —  Effect  of  Break  of  Residence  of 
EuAand  on  status  of  TTt/e— 9  i  10  Vict,  c  G6, 
s.  1—11  d:  12  Vict.  c.  111.  s.  1.]  A  husband  who 
had  acquired  a  status  of  irremoveability  in  the  P. 
union  went  to  America  in  January,  1880,  intend- 
ing to  reside  there,  leaving  his  wife  and  children 
resident  in  that  union ;  there  was  no  evidence  of 
desertion.  In  March,  1880,  he  died  in  America ; 
in  May  of  the  same  year  the  vrife  and  children 
became  chargeable  to  the  union.  In  April,  1881^ 
an  order  was  made  by  justices  removing  the  wifo 
and  children  to  Manchester,  the  husband's  last 
place  of  settlement: — Heldf  that  the  break  of 
residence  by  the  husband  was,  in  law,  a  break  in 
the  wife's  residence,  and  that  the  order  of  removal 
was  good.  The  Queen  v.  The  Ovebbeebs  of 
Manchesteb     -         -         -         -         -     50 

S. Settlement   by  Besidenee  ^  Parish^ 

Unionr~39  A  40  Via.  o.  61,  s.  34.1  A  person 
resided  in  parish  A.  for  a  term  of  three  years 
which  expired  before  the  passing  of  39  &  40  Vict, 
c.  61,  in  such  manner  and  under  such  circum- 
stances in  each  of  such  years  as  would  render  him 
irremoveable.  He  then  left  parish  A.  and  went 
to  reside  in  parish  B.  in  the  mme  union,  from 
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which  be  contiuacd  irremovable  down  to  a  date 
sabeeqnent  to  the  jMunin^  of  the  said  Act : — f  aU, 
that  he  had  not  acquired  a  settlement  in  parish 
A.  under  39  &  40  Vict.  c.  61,  s.  84.    The  Gvab- 

BIANS  or  SUKDKBLAND  UkIOV  V.   ThE  ClEBK  OP 

THE  Peaob  fob  Scssex  -  -  -     99 

POOB^llATB— Ba/tn^  of  Owmtb  intUad  of  Oeew- 
piers  under  **8turge8  Boume*8  Afl,"  59  Geo,  3, 
•«.  12,  $,  19 — Whkher  Owners  rateablet  where 
Wefkly  Bent  amounting  to  more  than  201,  by  the 
Year."]  By  59  Geo.  3,  c.  12,  s.  19,  the  vestry  of 
any  parish  may  resolve  that  the  owners  of  all 
houses  in  the  parish,  being  the  immediate  leseors 
of  the  actual  occupiers,  which  shall  be  let  '*  at  any 
rent  not  exceeding  twenty  pounds  by  the  year  for 
any  less  term  than  one  year,  or  on  any  agreement 
bv  which  the  rent  shall  be  reserved  or  made  nay- 
able  at  any  shorter  period  than  three  montns," 
shall  be  assessed  to  the  rates  in  respect  of  such 
houses,  instead  of  the  actual  occupiers : — Held  (by 
Lord  Colerid^,  G.J.,  and  Brett,  L.J.,  Bag- 
gallay,  L  J.,  dissenting),  that  this  section  has  no 
^tpplication  to  houses  let  at  a  weekly  rent  amount- 
ing to  more  than  twenty  pounds  bv  the  year.  Iles  r. 
The  AjraBSSifBNT  Committee  of  West  Ham  UkioV 

[69 
TBAOnCE — Appeal— Costs — Interpleader — Judi- 
eature  Aet,  1873,  «.  49— Orcfcr  J.,  rule  2— J«<f(yc 
■at  Chambers— Jurisdiction.']  Order  I.,  rule  2, 
which  preserves  the  procedure  and  practice  under 
the  Interpleader  Acts  in  actions  in  the  High 
■Court,  does  not  contradict  s.  49  of  the  Judicature 
Act,  1873.  which  enacts  that  no  order  of  a  jud^e 
of  the  High  Court  as  to  costs  only,  shall  be 
4subiect  to  appeal  without  leave  of  such  judge ;  and 
•«uch  enactment  applies  to  a  judge's  order  in 
interpleader  as  well  as  in  other  proceedings. — ^A 
judge  at  Westminster  sitting,  not  in  open  Court, 
but  as  a  judge  at  chambers,  has  jurisdiction  to 
hear  a  summons  referred  to  him  by  the  judge  at 
•cliambers.    Hartmont  v.  Foster       -     0.  A.  8S 

S.  Action  remitted  to  Cotmty  Court — 

County  Courts  Act,  1867  (30  A  81  VicL  c.  142), 
-».  lO-^Appeal-^Judieature  Act,  1873  (86  &  37 
Vict,  c  66),  s.  45.1  Where  a  cause  has  been 
remitted  for  trial  before  a  county  court  under 
8.  10  of  ihe  County  Courts  Act,  1867  (80  &  31 
Vict,  c.  142),  it  becomes  a  county  court  cause,  and 
the  determination  of  a  Divisional  Court,  on  appeal 
from  the  decision  of  the  county  court  judge,  is 
within  8.  45  of  the  Judicature  Act,  1873,  and 
'therefore  final,  unless  special  leave  to  appeal  be 
^iven.    Bowles  v.  Drake      -         -     C.  A.  896 

8, Charging  Orcfcr— 1  <fe  2  VicL  c.  110, 

«.  14—**  In  trust  for  him  ''—Stock  vested  in  Trus- 
stees  for  Judgment  Debtor  and  others — Interest 
<leterminahle  on  Alienation — Chargeable  Intere^"] 
An  order  was  made  under  1  &  2  Vict.  c.  110,  s.  14, 
>Bnd  3  ft  4  Vict  c.  82,  changing  a  judgment 
'debtor's  interest  in  the  dividends  on  certain  bank 
«took.  It  appeared  that  by  the  terms  of  a  will 
-certain  property,  including  this  stock,  was  be- 
queathed to  trustees  on  trust  as  to  one  moiety 
thereof  for  the  testatrix's  niece,  and  as  to  the 
otlier  moiety  in  trust  to  pay  the  income  thereof  to 
her  nephew,  the  judgment  debtor,  for  life,  or 
until  he  should  attempt  to  alien  or  charge  tlie 
•same.    And,  upon  his  interest  detennining,  there 


were  limitations  over  in  iavonr  of  his  wife  for 
life,  and  after  her  death  in  favour  of  his  diildxen, 
with  an  ultimate  remainder  in  the  event  of  the 
fiulure  of  the  preceding  trusts  to  the  jadgmeiit 
debtor  absolutely.  At  the  time  when  the  die^^ig 
order  was  made,  there  was  a  dividend  on  the  stock 
accrued  due,  but  which  the  tmateea  had  not  tk 
received  from  the  bank  :—fl0U,  th*t  the  fact  that 
the  stock  stood  in  the  name  of  the  tnutees  in 
trust  for  another,  besides  the  judgment  debtoc,  did 
not  prevent  its  being  stock  "  standing  in  the  name 
of  any  person  in  trust  for  him,"  within  the  wordis 
of  1  &  2  Vict.  c.  110,  s.  14.— JJdd,  ahK),  that  the 
accrued  dividend  and  the  ultimate  lemainder  to 
the  judgment  debtor  after  failure  of  the  preceding 
trusts  constituted  a  sufficient  chargeable  inteicsst 
whatever  might  have  been  the  case  with  re^iaid  to 
the  interest  determinable  on  alienation,  if  that 
had  stood  alone ;  and  that  the  order  was  therefore 
rightly  made,  the  trustees  being  responsible  upon 
its  being  made  for  the  due  application  of  the  fund 
according  to  the  legal  effiwtof  the  order,  whatever 
it  might  be.  The  Sottth  Western  Loan  a51» 
Discount  Company  v.  Robertsos     -  -     17 

4. Costs — Reference  of  Aetion  6jr  eoMfnt 

—CosU  to  abide  the  Event— County  CourU  Aet. 
1867  (30  4k  31  Vict,  c  142),  a.  &]  %  an  onkr 
made  by  consent  of  the  purties,  an  actkMt  on  a 
building  contract  was  referred  to  an  arbitrator  t» 
ascertain  the  amount,  if  any,  due  from  the 
defendant  to  the  plaintiff, "  the  costs  of  the  action, 
reference,  and  award,  to  abide  the  eveni.**  Tht 
arbitrator  found  tlie  sum  due  to  the  plaintiff  wa- 
19^  2s.  7d.  upon  which  an  order  was  made  £a: 
judgment  for  the  plaintiff  for  that  smn,  without 
costs : — Heldf  that  the  plaintiff  had  recovered  in 
the  action  by  judgment  a  sum  not  exceeding  20L 
and  that  he  was  therefore  deprived  of  his  coets  of 
the  action  by  the  County  Courts  Act,  1867  (30  &  SI 
Vict.  c.  142),  8.  5,  unless  he  got  a  certificate  or 
order  for  costs  under  that  section. — Jonee  v.  Jom^ 
(7  C.  B.  (N.S.)  832)  overruled.  Febgcssoe  r. 
Davison-         -         -         -         -     C.  A.  470 

6.  Costs— Trial  by  a  Jury—Nimmit'- 

Costs  of  Issues  upon  tehich  Plaintiff  has  been  Xo»- 
suited— Order  iF.,  r.  1 — Procedure  uikere  «»- 
biguity  in  Judgment  as  to  CmW)  In  an  actioa 
tried  by  a  jury  where  the  plainuff  sncceeda  upon 
some  issues  but  is  nonsuited  upon  othen,  and  no 
order  is  made  as  to  costs,  the  defendant  ia  entitled 
under  Order  LV.,  rule  1,  to  the  costs  of  the  issues 
upon  which  the  plaintiff  was  nonsuited. — Wher^ 
there  is  an  ambiguity  in  the  terms  of  a  judgment 
with  respect  to  costs,  and  the  master  in  con- 
sequence refuses  to  tax  the  costs  of  one  of  th? 
parties,  the  proper  course  is  to  apply  for  a  direction 
to  the  judge  who  tried  the  cause,  aad  not  ti> 
appeal  against  the  master's  decision.  Abbott  r. 
Andrews        -         -         -         -  «     0|j| 

6.  CosAs,  Taxation  of— PlaisUiff  Muceed- 

ing  upon  One  Item  out  of  Three  of  kie  Claim— 
Apportionment  of  Coste  under  Special  Order.]  The 

Slaiiitiff  sued  for  three  items  pt  a  claim  for  wozk 
one,  and  recovered  a  sum  in  respect  of  one  cf 
such  items  only.  By  an  order  of  the  Court  it  wmi 
ordered  **that  the  plaintiff  recover  against  the 
defendants  "  that  sum,  "  and  such  costa  aa  one  of 
the  masters  may  find  that  he  has  ri^tly  incurred 
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in  reooyeriiig  the  above  amount,  and  that  the 
defendAnts  recover  a^inst  tlie  plaintiff  such  costs 
as  they  have  rightly  incurred  in  defending  them- 
selres  on  those  points  on  which  they  have 
fioooeeded,  to  be  also  taxed." — On  taxation  the 
master  allowed  the  plaintiff  the  general  costs  of 
the  eause,  disallowing  only  those  which  applied 
exclnsiTely  to  the  parts  of  his  claim  on  which  he 
fiuled;  and  he  allowed  the  defendants  such  costs 
only  as  were  incurred  by  them  by  reason  of  the 
two  items  of  claim  which  they  successfully  re- 
sisted:— Hddt  reversing  the  decision  of  the 
Quee&*s  Bench  Division,  that  the  master  had 
construed  the  order  rightly,  and  had  taxed  the 
costs  on  the  right  principle.    Spabbow  r.  Hill 

[0.A.479 

7. Costs — Third  Party — Jurudiction  of 

Court  to  order  to  pay  Plaintiff*8  Costs— Appeal  as 
to  Costs — Judicature  Act^  1873,  s.  24,  suh-s,  3,  and 
9.  49 — Order  LV. — Contract  of  sub-Tenant  to 
perform  Covenants  of  head-Lease,  whether  Contract 
of  Indemnity  J]  The  High  Court  has  jurisdiction 
to  order  a  third  party  to  pay  to  an  unsuccessful 
defendant  the  costs  payable  by  such  defendant  to 
the  plaintiff.— Per  Brett  and  Cotton,  L.  JJ. :  The 
contract  of  a  sub-tenant  to  perform  the  covenants 
of  the  head-lease  is  a  contract  of  indemnity. — The 
plaintiff  let  to  the  defendant  a  houjie,  for  twenty- 
one  years  with  option  to  determine  the  lease  at 
the  end  of  seven  or  fourteen,  by  deed  containing 
covenants  by  the  defendant  to  repair  and  paint 
tind  leave  in  repair.  Tlie  defendant,  after  having 
occupied  for  five  years,  sublet  the  house  to  H.  for 
the  remainder  of  the  first  seven  years  by  a  writing 
with  a  clause,  that'*  the  letting  should  be  subject 
in  all  respects  to  the  terms  of  the  existing  lease 
ond  the  covenants  and  stipulations  contained 
therein."  At  the  end  of  the  seven  years,  the 
defendant  having  determined  the  lease  in  the 
oxercise  of  his  option,  the  plaintiff  claimed  from 
the  defendant,  and  the  defendant  claimed  from 
H.,  the  amount  at  which  dilapidations  had  been 
assessed  by  the  plaintiff's  surveyor.  H.  declined 
to  pay  or  to  give  the  defendant  an  indemnity,  or 
to  take  any  responsibility  in  the  matter.  The 
plaintiff  sued  the  defen(umt,  who  brought  in  H. 
OS  third  party.  The  issues,  as  between  the 
plaintiff  and  the  defendant,  and  the  defendant  and 
H.,  were  referred  separately  to  an  official  referee, 
who  reported  that  the  sum  claimed  by  the  plaintiff 
was  due  from  the  defendant  to  the  plaintiff,  and 
that  a  similar  sum  vnw  due  from  H.  to  the  defend- 
ant.— ^A  Divisional  Court  (Lord  Coleridge,  CJT., 
and  Field,  J.),  on  adopting  the  second  report, 
ordered  H.  to  pay  all  costs  as  between  theplamtiff 
and  the  defendant: — Held,  bv  the  CJourt  of 
Appeal  (Jessel,  M.B.,  Brett  and  Cotton,  L.JJ.), 
thikt  these  were  costs  within  the  discretion  of  the 
High  Court,  and  therefore  that  this  order  was  not 
appealable;  and  by  Brett  and  Cotton,  LJJ.,  that 
H.'s  contract  was  a  contract  of  indemnity,  under 
which  the  defendant  was  entitled  to  recover  from 
H.  all  the  costs  of  an  action  by  the  plaintiff  against 
the  defendant  reasonably  defended.  Hobkby  v, 
Cabdwbll         -  -  "  -*     0.  A.  829 

8. Discovery  and  Inspection  of  Documents 

— Shorthand  Notes  of  Proceedings  in  previous 
Action— Privilege.^    An  action  having  been  com- 


PBACnCB — continuf'4. 

menced  to  determine  whether  the  defendant  had 
or  had  not  executed  a  certain  agreement,  the 
defendant,  while  the  action  was  pending,  com- 
menced an  action  against  other  persons,  whom  he 
charged  with  a  conspiracy  to  defraud  him,  nnd  to 
utter  the  agreement  as  bmding  upon  him,  know- 
ing it  to  be  a  forgery.  After  the  commencement 
of  the  second  action,  the  defendant  caused  short- 
hand notes  to  be  taken  of  the  evidence,  speeches, 
and  summing-up  at  the  trial  of  the  first  action,  a« 
he  deposed,  for  the  purpose  [*^  amongst  others  **], 
of  his  case  in  the  second  action  :*—Held^  upon  the 
above  facts,  that  the  shorthand  niotes  were  privi- 
leged from  inspection  in  the  siocond  action,  and 
that  the  affidavit  need  not  shew  that  the  notes 
came  into  existence  exclusively  for  the  purposes  of 
such  action.    Nobdon  v.  Dbfbies   -         *     508 

9.  Interrogatories — Writte7i  Document — 

Whether  Party  interrogated  can  he  compelled  to 
state  his  reeoUeetion  of  Contents  of  written  Docvb- 
ments  not  in  his  Possession.^  In  an  action  for 
libel,  one  of  the  plaintiff's  interrogatories  required 
the  defendant  to  state  whether  she  had  not 
written  and  sent  letters  to  a  third  person  making 
certain  defamatory  statements  of  tiie  plaintiff  set 
out  in  tho  interrogatory,  or  statements  to  the  same 
purport  and  effect,  and  to  set  out  as  fully  as  she 
could  what  her  statements  were.  The  defendant 
answered  that  to  the  best  of  her  recollection  and 
belief  she  never  wrote  any  letter  making  the  state- 
ments set  out  in  the  interrogatoiy,  *'or  any  of 
those  exact  statements  set  out  in  the  interroj^atory, 
**  or  any  of  those  exact  statements ;"  that  she  did 
write  a  letter  to  the  third  person,  but  that  she 
had  no  copy  of  it,  and  was  unable  to  recollect 
*^  with  exactness  *'  what  the  statements  contntiied 
in  it  were : — Held,  that  the  answer  was  sufficient. 
Dalrtmfle  V,  Leslib    "         "         -         -     6 

10.  Judgment  Creditor — Attaching  Delt 

under  Cramisliee  Order — Trust  Money — Rules  of 
Court,  1875,  Order  XLV.,  rr,  6,  7.]  A  garnishee 
Older  nisi,  obtained  by  a  judgment  creditor  to 
attach  money  owing  to  the  judgment  debtor,  ought 
not  to  be  made  absolute  if  it  be  suggested,  and 
there  is  reasonable  ground  for  so  suggesting,  tliat 
the  money  sought  to  be  attached  is  trust  money^ 
and  not  really  the  money  of  the  judgment  debtor^ 
even  though  such  suggestion  be  not  made  by  the 
garnishee,  and  the  case,  therefore,  not  witliin 
Order  XLY .,  rules  6  and  7.  If  the  £act  suggested 
be  disputed,  the  proper  order  to  make  would  be 
that  the  money  should  be  paid  into  court  to  abide 
the  event  of  any  inquiry,  whether  it  be  trust  money 
or  not    Roberts  v.  Death    -         -     C.  A.  310 

11.  Married  Woman,  Judgment  agaimt — 

Order  XIV.,  r.  l—Form  of  Order.}  An  order 
having  been  obtained  under  Order  XIY.,  rule  1. 
for  leave  to  sign  final  judgment  against  a  married 
woman  in  an  action  for  tho  price  of  goods  supplied 
to  her  during  coverture: — Held,  that  the  order 
was  wrongly  made,  inasmuch  as  there  can  bo  no 
judgment  against  a  married  woman  personally  in 
respect  of  such  a  daim.  Dubbant  r.  Ricketts 
andWhti        -----     177 

12.  Xew  Trial — Verdict  against  Ecidenee 

— Principle  on  which  New  Trial  alloired.']  The 
question  whether  a  new  trial  should  be  gmnted 
on  the  ground  tliat  the  verdict  was  against  the 
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weight  of  evidence,  mubt  depend  upon  whether 
the  verdict  was  such  as  reasonable  men  onght  to 
have  given,  and  not  upon  whether  the  learned 
judge  who  tried  the  action  was  dissatisfied  or  not 
with  the  verdict    Solomoh  r.  Bitton    C.  A.  176 

13. Oficial  Beferee—CompuUory  Befer- 

enee— Judicature  Act,  1213,  n,  56  and  57 — Appeal 
from  Judicial  Diecretion  in  directing  Trial  be/ore 
an  Ogicial  Beferee.^  The  Court  of  Appeal  has 
power  to  review  the  order  made  by  a  judge  under 
B.  57  of  the  Judicature  Act,  1873,  who,  having 
jurisdiction  to  make  such  order,  Iuub  in  the  exer- 
cise of  his  discretion  ordered  the  issues  of  foct  in 
an  action  to  be  tried  b^  an  official  referee,  on  the 
ground  that  they  required  prolonged  examination 
of  documents  and  also  soieDtifio  and  local  investi- 
gation ;  but  the  Court  of  Ai>peal,  whose  discretion 
in  such  case  is  to  be  substituted  for  that  of  the 
judge,  will  not  exercise  such  discretion  except  in 
a  strong  case  where  it  clearly  thinks  the  judge 
has  wronely  exercised  his  discretion,  and  that  an 
injustice  has  been  done  by  the  order  he  has  so 
made.--So  held  by  Biett  and  Uolker,  L. JJ.  (Lord 
Coleridge,  C.J.,  ctoubting  if  the  Court  had  juris- 
diction to  review  the  discretion  of  the  judge). — 
SemUe,  per  Brett,  L.J.,  that  the  **polonged  ex- 
amination of  documents,"  intended  b^  s.  57  of  the 
Judicature  Act,  1873,  is  an  examination  required 
to  enable  the  judge  to  leave  questions  of  met  to 
the  jury;  and  not  an  examination  to  enable  him 
to  determine  a  question  of  legal  right    Obmebod 

V,  TODMOBDEN  MiLL  COXFANT      -   C.  A.  664 

14. Action  ogatMl  Partnership  Firm — 

Judgment — Order  IX,  r.  6,  and  Order  XLIL,  r.  8.] 
Where  the  writ  in  an  action  is  issued  against  a 
partnership  firm  in  the  name  of  the  firm  the  judg- 
ment must  be  against  the  firm,  and  it  cannot  be 
separately  entered  against  an  individual  member 
of  the  firm  who  has  made  default  in  appearing  to 
the  action.    Jackson  v.  Litchfied  -         ^     474 

16. Pleading— SepHy,  effect  of  non-delivery 

of— Judgment  on  Admieeions  in  Pleadings — 
Counter-claim — Order  XXIX.,  r.  12 ;  Order  XL., 
r.  11.]  The  phdntilT  having  made  default  in  de- 
livery of  reply  to  defendant's  statement  of  defence 
and  counter-claim: — ^The  Court  ordered  final 
judgment  to  be  entered  for  the  defendant  in 
respect  of  both  the  claim  and  counterclaim  under 
Order  XL.,  rule  11.    Lumbden  v.  WnrrxB       660 

16.  Pleading — Beply — Counter-daimand 

Setoff  in  Reply— Judicature  Act,  1873,  «.  24, 
suh-$8.  3, 1— Order  XIX.,  rr.  3,  19;  Order  XX, 
r.  1.]  A  plaintiff  may,  in  his  reply  to  a  oounter- 
clttim  of  the  defendant,  counter-claim  in  respect  of 
a  cause  of  action  accrued  after  the  issue  of  the 
writ  but  ariidng  at  the  same  time  and  out  of  the 
8«'imc  transaction  as  tlie  counter-claim  of  the  de- 
fendant   ToKE  V.  Andbewb  -         -     428 

17. Quarter  SeseioM—Caee  stated— 12  A 

13  Vict.  c.  45,  s,  11 — Agreement  for  entry  of 
Judgment  according  to  (he  opinion  of  the  Court.'] 
A  case  stated  for  the  opinion  of  the  Queen's 
Bench  Division,  under  s.  11  of  12  &  13  Vict.  c.  45, 
should  contain  a  statement  of  the  a^;reement  of 
the  parties  that  judgment  in  conformity  with  the 
decision  of  the  Court  may  be  entered  at  Quarter 
Sessions  in  the  manner  provided  by  the  section. 


FBACTICZ--oon<iiiuec7. 

The   Cobfobation   or   PsTEBBOBorGH   r.   The 

OVEBSEEBS  OF  ThURLBT  -  •  -        M6 

18. Third  PaHy—Dirtetiant  OM  to  wtode 

of  having  Questions  in  Action  Deienmisted — B^- 
fusal  of  Court  to  order  one  Trial— Diaamimal  of 
Third  PaHyfrom  Aetionr— Rules  ofSuprvmse  GmrU 
1875,  Order  XVI^  rr.  18,  21.]  The  ^knintiS 
having  sued  for  breach  of  contract  in  respect  of 
goods,  the  defendants,  under  the  Boles  of  tlie 
Supreme  Court,  1875,  Order  XYL,  rale  18, 
brought  in  as  a  third  party  P.  from  whom  ihej 
themselves  had  bought  the  goods.  The  dedend'- 
ants  afterwards,  under  Order  XYL,  nde  21, 
applied  for  directions  as  to  the  mode  of  haTing 
the  questions  in  the  action  determined;  but  the 
Court  refused  to  give  any  directions.  The  de^ 
fendonts  delivered  a  claim  to  the  third  Pjuiy,  who 
in  turn  delivered  to  them  a  defenca  The  action 
havine  been  tried  between  the  pUdntilT  and  the 
defendants,  the  latter  delivered  a  reply  to  the 
third  party,  and  ^ve  notice  of  trial : — Heid,  that 
the  replv  and  notice  of  trial  must  be  set  maidej  for 
it  must  be  taken  that  the  action  came  to  an  end 
as  regarded  the  third  party,  when  the  Court 
refused  to  give  directions.    Sgbhkidkb  v.  Batt 

[a  A.  701 

18. Time— County  Court— Action  to  rr- 

cover  Lands — Delivery  of  Summons  to  Bailiff — 
County  CouH  Rules,  1875,  Order  VIU^  r.  7— 
Jurisdiction — Appeal — Prohibition.^  By  Order 
ym.,  rule  7,  of  the  County  Court  Bules,  1875, 
**the  summons  in  an  action  brought  to  reetivtfT 
lands  shall  be  delivered  to  the  plaintiff  forty  dear 
days  at  least  before  the  return  day,  and  shall  be 
served  thirtv-five  clear  days  before  the  return  d^i  j 
thereof.*'  The  plaintiff  in  an  action  in  the  ooauty 
court  to  recover  lands  delivered  the  sommons 
to  the  bailiff  thirty-nine  clear  davs  and  the 
bailiff  served  it  upon  the  defendant  thirty- 
eight  dear  days,  before  the  return  day.  At  the 
hearing  the  county  court  judge  ruled  that  the 
service  was  good,  and  tried  the  case,  giving  judg- 
ment for  the  plaintiff: — Held,  that  the  proviUoa 
in  rule  7  with  respect  to  the  time  of  ddivering 
the  summons  to  the  bailiff  was  obligatory,  and  not 
merely  directory,  and  therefore  that  the  jodgv 
ought  not  to  have  tried  the  case. — Held,9il80t  that 
the  defendant's  proper  remedy  was  to  appeal 
from  the  judge's  rulmg,  and  not  to  apply  for  a 
prohibition  against  the  issue  of  execution  om  the 
judgment.    £abkeb  v.  Palxeb  -  ~     9 

aO. Time  from  tofttcfc  WrU  takes  ^ect— 

Day,  Fractions  of— Writ  of  Summons  iswod  on 
the  same  day  as  Cause  of  Action  accrued — Fiction 
of  Law — Dietinction  between  original  and  judicial 
Writ— Effect  of  Statute  Law  Revision  Adt,  1875, 
on  Parliamentary  Oaths  Act^  1866  (29  VieL  e.  19), 
and  Promissory  Oaths  Act,  1868  (31  A  32  VieL 
e.  72).]  To  issue  a  writ  of  summons  is  not  a 
judicial  act,  and  the  Court  may  inquire  at  what 
period  of  the  day  it  was  issued. — It  appeared  from 
the  statement  of  claim  that  the  writ  (x  summons 
in  the  action  was  issued  on  the  2nd  of  July,  and 
that  the  cause  of  action  arose  on  the  came  day, 
but  before  the  issue  of  the  writ.  The  statement 
of  claim  was  demurred  to  on  the  groond  that  the 
issuing  of  the  writ  was  a  judicial  act,  and  muat^ 
therefore,  be  presumed  to  have  taken  plaoe  at  the 
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carlieBt  moment  of  the  day,  before  the  cause  of 
action  accrued: — Hddf  affirming  the  judgment 
of  the  Queen's  Bench  Division,  that  the  Court 
cotild  inquire  whether  or  not  the  writ  was  in  fact 
issued  after  the  cause  of  action  accrued. — ^Thepenal 
clanses  of  the  Parliamentary  Oaths  Act,  1866,  are 
not  repealed  by  the  Statute  Law  Revision  Act, 
1875.    Clabxb  v.  Bbadlauoh  -         -     C.  A.  68 


PSIZB-7I0ET— Aiding  and  abetting 
See  Criminal  Law.    7. 


684 


'RAILWAY  —  CosU — BaUway  Commissionere — 
Succets/td  Defendant  ordered  to  pay  uneuccestiful 
App!iQanf»  CotU — Regviaiion  of  MatlumyM  Act^ 
1873  (36  d:  37  Vict  c.  48\  a.  28.]  The  Railway 
Commissioners  have  jurisdiction  under  the  Regu- 
lation of  Railways  Act,  1873,  s.  28,  to  order  a 
railway  company,  in  whuee  favour  they  have  de- 
cided upon  an  application  to  them  against  such 
company,  to  pay  costs  to  the  unsuccessful  appli- 
cant. [Reversed  in  Court  of  Appeal,  vide  p.  515, 
and  next  case,  inf.].    Fobteb  v.  Gbbat  Western 

BaILWAT  COMPANT     ->  -  -  -         28 

2, Costs — RaUway  Commissioners — Sue- 

<:ess/ul  Defendant  ordered  to  pay  unsuccess/td 
Applicant's  Costs — Begulation  of  Railways  Act, 
1873  (86  A  37  Vict,  e.  48).  s.  2»— Supreme  CouH 
of  Judicature  Act,  1875,  Order  JDF.I  The  Rail- 
way Coounissioners  have  no  juriscuction  under 
the  Regulation  of  Railways  Act,  1873,  s.  28,  to 
order  a  railway  company,  in  ythoae  favour  they 
hare  decided  upon  an  application  to  them  against 
feuch  company,  to  pay  costs  to  the  unsuccessful 
applicant — Judgment  of  the  Queen's  Bench 
Division  (ante,  p.  25)  reversed.  Foster  v.  Great 
Western  Railway  ()oxpany  -         -     C.  A.  515 

8. Reduced  Rate— Conditions— **  Deten- 
tion'*— Wronaftd  Refusal  to  deliver  at  end  of 
Transit  —  Mistake  as  to  whether  Carriage  was 
paid.^  The  plaintiff  delivered  cattle,  carriage 
prepaid,  to  the  defendant  railway  company  for 
carriase  on  the  terms  of  signed  conditions 
whereby,  in  consideration  of  an  alternative  re- 
duced rate,  it  was  agreed  that  the  company  were 
**  not  to  be  liable  in  respect  of  any  loss  or  deten- 
tion of  or  injury  to  the  said  animals,  or  any  of 
them,  in  the  receiving,  forwarding,  or  delivery 
thereof,  except  upon  proof  that  such  loss,  deten- 
tion, or  injury,  arose  fh>m  the  wilful  misconduct 
of  the  company  or  its  servants." — The  cattle  were 
carried;  but,  on  application  made  for  them  by  the 
plaintiff,  the  defendants,  in  conseauence  of  their 
clerk  having  negligently  omittea  to  enter  the 
cattle  on  the  consignment  note  as  *' carriage 
paid,"  refused  to  deliyer  them,  and  alleged  that 
the  carriage  was  not  paid.  The  cattle  were  kept 
exposed  to  the  weather  until  the  next  day,  when 
the  mistake  having  then  been  asoertaioed,  they 
were  delivered.  They  were  damaged  by  the  ex- 
posure. In  an  action  for  damages  by  reason  of 
wrongful  detention  and  negligence  :—fe2d,  that 
the  withholding  of  the  cattle,  under  a  groundless 
claim  to  retain  them,  at  tho  end  of  the  transit 
was  not  ^  detention  "  within  the  conditions,  and 
the  company  were  therefore  liable.  Gtordon  v 
Great  WEsmERM  Railway  Company        *      44 

vcL.  vm.-Q.  a  a  3 
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Penalty  for  trayelling  with  intent  to  ayold 

payment  of  farD--Ju8tioes— Procedure 
See  JuBTiOE.    4.  [161 

SATS— Abandonment— Fresh  rate  -     889 

See  Municipal  £leotion. 

Owner  rated  instead  of  occupier — ^Tenements 

whether  occupied  or  unoccupied  806, 486 
See  Local  Government  Aots.    5,  6. 

SSA80HABLS  AND  PSOBASLS  CATTSS— Evi- 
dence  -         -         -         -     i$7 

See  Malicious  Prosecution. 

SSST-OHASGS— Assignee  of  land— Liability  to 
covenant      -  -  •  -     403 

See  Oovenant. 

REYRSm— Inhabited  House  Duty—DweUing' 
house  let  in  different  Tenements — 41  Vict,  c.  15, 
s.  13.]  By  41  Vict.  c.  15,  s.  13,  where  any  house 
being  one  property  is  divided  into  and  let  in 
different  tenements,  and  any  of  such  tenements 
are  occupied  solely  for  the  purpose  of  any  trade 
or  business  or  of  sny  profession  or  calling,  by 
which  the  occupier  seeks  a  livelihood  or  pront,  or 
are  unoccupied,  inhabited  house  duty  is  to  be 
assessed  as  if  the  house  comprised  only  the  tene- 
ments other  than  those  so  occupied  as  aforesaid, 
or  unoccupied ;  and  a  house  or  tenement  occupied 
solely  as  aforesaid  is  exempt,  although  a  servant 
or  other  person  may  dwell  m  such  house  or  tene- 
ment for  the  protection  thereof. — ^A  house  had 
one  entrance  into  the  street,  and  the  rooms  in  it 
opened  on  a  hall,  passages,  and  staircase,  common 
to  all  the  tenants.  Some  of  the  rooms  on  the 
ground  floor  were  occupied  by  the  landlords,  the 
appellants,  as  offices,  and  the  remainder,  and  tiie 
rooms  on  the  flnrt  floor,  were  let  to  tenants  who 
occupied  them  as  offices.  The  rooms  on  the 
second  floor  were  occupied  partly  by  tenants  who 
resided,  and  the  remainder  by  a  care>taker  and 
his  wife,  who  acted  as  servants  to  the  residents 
and  cleaned  the  several  portions  occupied  by  the 
appellants  as  offices  or  let  off.  The  appellants 
claimed  relief  from  being  assessed  on  the  portions 
used  as  offices : — Held,  affirming  the  decision  of 
the  Queen's  Bench  Division,  tluit  the  portions  so 
used  were  not  exempt,  as  the  exemption  applies 
to  houses  let  in  separate  and  distinct  tenements 
each  complete  in  itself,  and  not  to  rooms  in  a 
house.  Yorkshire  Firi  and  Lipe  In.murancb 
CoMPAVY  V.  Clayton  -  -  -  C.  A.  481 
8. Income  7bx — Foreign  Telegraph  Com- 
pany— Marine  Cables — Exercising  Trade  in  Eng- 
land—Messages forwarded  from  England  to  remote 
mrU  of  the  ffbrW- 16  &  17  Vict,  c.  34;  5  dr  6 
Vict,  e,  35.^  The  appellants,  a  foreign  company 
domiciled  m  Copenhagen,  had  three  marine  cables 
in  connection  with  Aberdeen  and  Newcastle, 
communicating  with  the  telegraph  linrg  of  the 
Post  Office  in  tho  United  Kingdom.  They  had 
also  work-rooms  with  clerks  in  London,  New- 
castle, and  Aberdeen.  Messages  from  this  cnun- 
try  were  forwarded  over  the  lines  of  tlie  Post 
Office  and  the  cables  of  the  appellants  to  Den- 
mark, and  thence  by  their  wires  and  the  wires  of 
foreign  governments  to  Russia,  China,  Japan,  and 
India.  The  total  chaives  paid  for  transmitting 
such  messages  were  oofiected  by  the  Po«t  Office, 
and,  after  deducting  their  dues,  handled  to  the 
D  2 
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fl9>pellaiit6,  who  retained  the  amonnt  doe  to  them 
lor  the  transmifision  of  mesaagea  oyer  their  cables 
and  lines,  and  paid  the  rendue  to  the  variouB 
Governments  and  companies  respectively  entitled 
to  it  No  profits  were  made  by  the  appellants 
from  the  tmnsmission  of  messages  over  the  land 
lines  in  the  United  Kingdom  .—Held,  aflBLrming 
the  decision  of  the  Queen  s  Bench  Division,  that 
the  appellants  must  be  taken  to  exewise  a  trade 
in  the  United  Kingdom  under  16  *  17  Vict  c.  34, 
s.  2,  Sched.  D,  and  that  they  were  chargeable  to 
income  tax  on  the  balance  of  profits  or  gains  from 
their  receipts  in  this  oomitry  from  the  transmis- 
sion of  messages.    B&iobsek  v.  Last      C.  A.  414 

3. Succession  I>utif-'^dilement--Be9erva' 

tion  of  Interest  to  SetOor^AUemative  Conditions 
of  Suooession^Succession  at  a  Fixed  Time  or  on 
Death  of  Settior  ■— Succession  Duty  Act,  1853 
(IG  d:  17  Vict,  c,  51),  m.  2,  5, 10.  32.]  A  aettlor. 
by  deed  containing  no  power  of  revocation,  settled 
|)ersoual  property  upon  tmst  for  himself  for  a 
term  of  four  years,  if  he  should  so  long  live,  and 
at  the  end  of  the  term,  or  at  his  death,  whichever 
should  first  happen,  upon  trust  for  other  persons. 
Before  the  end  of  the  term  the  settlor  died,  and 
the  persons  entitled  in  remainder  came  into  pos- 
Hession  of  the  settled  property: — Hddy  by  the 
Court  of  Appeal  (Jessel.  M.B.,  Brett  and  CJotton, 
L. JJ^  that  as  the  succession  actually  took  effect 
un  the  death  of  the  settlor,  succession  duty  was 
])ayabie  on  the  whole  of  the  fund,  and  not  merely 
on  the  income  of  it  for  the  period  between  the 
death  of  the  settlor  and  the  end  of  the  term. 
Attobney-General  r.  Notes  -  C.  A.  125 
EULE8— Order  XIV.,  r.  1     -         -         -     177 

See  Practice.    11. 
Ordwr  XVI.,  rr.  13,  «!  -         -         -     701 

See  Praotics. 
Order  XIX.,  r.  4  -         -         -     491 

See  Defamation. 
Order  XIX.,  rr.  3, 19    -         -         -     423 

See  Practice.    16. 
Order  XX.,  r.  1  -         -         -         -     428 

See  Practice.    16. 
Order  XXIX.,  r.  12       - 

See  Practice.    15. 
Order  XXXI.,  r.  11       - 

See  Insuranob  (Marikb). 
Order  XI.,  r.  11  -         -         -     660 

See  Praoiice.    15. 
OrderXLn.,r,  3  -         -         -     474 

See  Practice.    14. 
Order  XLV.,  rr.  6,  7     -         -         -     319 

See  Practice.    10. 
OrdwrlV.r.l    -         -         -         -     648 

See  Practice.    5. 
Order  LV.  -         -         -         -     829 

See  Pragtioe.    7. 
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BALE  01  OOODB— Felony— iSoZtf  of  stolen  Beasts 
in  Market  overt^Convifition  of  Thief-^RestHution 
--Claim  by  Purehaser  against  Owner  for  CosU  of 
keeping  the  BeasU^  The  bon4  fide  purchaser  of 
stolen  beasts  sold  in  market  over^  cannot,  in 
answer  to  a  claim  for  them  l^  the  original  owner 
after  the  conviction  of  the  thief,  couuier-ciaim  for 


SALE  OF  OOOBS — continued. 
the  cost  of  their  keep  while  the  beasts  were  in  th^ 
possession  of  the  purchaser,  for  they  were  his  own 
property  until,  on  the  conviction,  the  property 
revested  in  the  original  owner.  Walkbr  r^ 
Matthews  -----  10» 
BBSSIOHB— Practice— Case  stated  -  -     586 

See  Practice.    17. 
8XT-0n  AHD  COXTHTER-CLAIII  -  -     42S 

See  Practice.    16. 
SBT-OM— Companyr-Compulsory  winding  up 

See  Company.    2.  [179 

Unliquidated  damages— Action  by  tnuAe*- 

in  liquidation  _  -  -     147 

See  Bankruptcy.    3. 
BBTTLBMBHT— Poor  law    -         -  -       50 

See  Poor  Law. 
SSWSBr— Obligation  to  support— Local  Grovem- 
mentActs    -  -  -  -       36 

See  Local  Governmeht  Acts.  7. 
SHIP — General  Average— Ship  on  Fire  in  JJarteur 
^  Water  poured  upon  Cargo  — TermiMoiion  cf 
Maritime  AdvmUire—Arrival  of  Ship  at  Port  of 
Destinationr-U>irgo  remaining  on  BoardSi  To 
pour  water  upon  the  cargo  pursuant  to  the 
master's  orders  for  the  purpose  of  extinguidiing 
a  fire  which  has  broken  out  in  a  ship's  bold,  is  a 
general  average  act.  and  if  the  cargo  is  tbtteby 
injured,  the  owner  is  entitled  to  a  conlributioD-— 
Whilst  the  cargo  remains  on  boanl  a  ahxp  afi» 
her  arrival  at  the  port  of  destination,  the  man- 
time  adventure  is  not  terminated  so  as  to  absolve 
the  owners  of  the  cargo  and  the  ship  from  mutual 
rights  and  liabilities.— The  defendanU  were  the 
owners  of  the  H.,  which  having  arrived  at  her 
port  of  destination  at  the  end  of  a  voyage,  un- 
loaded about  1300  tons  of  her  cargo;  about  lOO 
tons  remained  on  board.  Whilst  she  was  lying  at 
a  wharf,  a  fire  broke  out  in  her  hold,  and  in  otder 
to  extinguish  it  her  master  caused  water  to  he 
poured  mto  her,  whereby  some  gooda«  fiomiiiiig 
part  of  the  cargo  and  belonging  to  the  plaintiff^ 
were  damaged.  The  H.  might  have  been  acottied 
and  raised  again;  but  if  the  fire  had  not  been 
extinguished,  she  would  have  been  in  peril  of 
partial  destruction  :—FeW,  that  the  dereodants 
were  liable  to  contribute  by  way  of  geneta] 
average  for  the  damage  done  to  the  plaintiffs 
goodsT  The  Whitbcrobs  Wire  and  laoar  Ccai- 
PAHY  V.  Savill  -         -         -       C.  A.  683 

2. CharUrparty^Commencement  of  Lay 

Days--*' Frost  preventing  Loading:'}  By  tte 
terms  of  the  charterparty  the  ship  was  to  proceed 
to  the  port  of  loading  and  there  loadacaigoof 
iron  in  the  customary  manner  ftom  the  agents  oi 
the  freighters.  Cargo  to  be  suppUed  m^^^ 
steamer  can  receive.  Time  to  commence  from  ^ 
vessel  being  ready  to  load,  and  ten  days  on  d^ 
munage  over  and  above  the  said  lay  ^ys  atiW. 
per  day.  (Except  in  case  of  hands  atnking  w«k, 
or  frost  or  floods,  or  any  other  unavcndafale  aoa- 
dents  preventing  the  loading;  in  which  obb» 
owners  to  have  the  option  of  em{Uoyiiig  the 
steamer  in  some  short  voyage  trade  until  leeeir* 
of  written  notice  from  charterers  that  they  Me 
leedv  to  resume  employment  without  deby  to  the 
ship.'")  On  the  ship's  arrival  the  loading  was 
commenced,  but  shortly  aflerwarda  waa  wholly 
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fitopped  for  five  davs  through  frost: — Held,  by 
PoUock,  B.,  that  the  exception  in  the  charter- 
party  did  not  apply  only  to  cases  in  which  the 
commencement  of  the  loading  was  prevented 
through  any  of  the  specified  causes,  but  that  it 
appli^  also  where  delay  in  supplying  cargo 
occurred  after  the  loading  had  commenced,  and 
therefore  that  the  freighters  were  not  liable  to 
demurrsge.    Coverdalb  v.  Gbant  -     600 

3.  Chatierparty,  Constrttctian  of —  Ctu- 

tomary  manner  of  fjoadinq — Detention  by  Frott — 
J}emurmgeJ\    By  the  tenns  of  a  charterparty  the 
ship  was  to  proceed  to  Cardiff,  East  Bute  Dock, 
and  there  load  in  the  customary  manner  from  the 
agents  of  the  freighters  a  cargo  of  rail  iron ;  the 
cargo  to  be  loaded  as  fast  as  steamer  could  take 
on  board  and  stow  within  the  customary  working 
hours  of  the  port,  commencing  when  steamer  was 
in  berth  and  ready  to  load;  and  if  longer  detained 
merchants  to  pay  steamer  302.  per  day  demurrage. 
**  Detention  by  frost,  floods,  &o.,  not  to  be  reckoned 
its  lay  days." — ^The  shipowner,  when  the  charter- 
party  was  made,  did  not  koiow  who  were  the 
freighters'  agents  at  Cardiff.    There  were  about 
six  shippers  of  rail  iron  there,  all  of  them  (with 
the  exception  of  the  freighters'  agents)  having 
wharves  in  the  West  or  East  Bute  Dock.    The 
agents*  wharf  was  at  a  distance  from  the  docks 
upon  a  canal  conununicating  with  the  West  Bute 
Dock,  and  their  rail  iron  was  loaded  on  ships 
berthed  in  the  East  Bute  Dock  by  means  of 
lighters  passing  down  this  canal  through  the 
West  Bute  Dock,  and  from  thence  down  a  smaller 
canal  connecting  the  two  docks.   The  other  ship- 
pers loaded  in  the  East  Bute  Dock,  either  from 
the  quay  or  by  lighters  comi^  alongside  the 
ahip  ftom  the  wharves  in  the  East  Bute  Dock, 
or  by  lighters  from  the  West  Bute  Dock,  passing 
down  the  connecting  canal. — The  ship,  on  arrival 
was  berthed  in  the  East  Bute  Dock,  and  the 
loading  was  commenced,  but  shortly  afterwards 
was  stopped  for  sixteen  days  by  &ost,  which 
covered  the  canal  from  the  agents*  wharf  to  the 
West  Bute  Dock  with  ice  and  prevented  the 
passage  of  the  lighters,  though  the  water  in  the 
docks  was  not  frozen  :—J9aCi,  by  Pollock,  B., 
that,  as  the  conveyance  of  the  iron  in  lighters 
from  the  agents*  wharf  through  the  caacds  was 
part  of  the  act  of  loading,  and  one  of  the  cus- 
tomary modes  of  loading  in  the  port,  the  exception 
in  the  charterparty  with  respect  to  detention  by 
frost  applied  to  relieve  the  freighters  from  liability 
to  demurrage.    Kay  v.  Field         -         -     694 


■  Discovery  of  ship's  papers 
iSSee  Inbxtbahob  (Mabine). 
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B01SCaO'Bf--AtU3uhmeni  againU  unqwdified  Per- 
ton  for  acting  as  a  Soiieitor  in  the  Noma  of  a 
qualified  SoUdtorS  &  7  Vict  e.  73, «.  2 ;  23  d;  24 
Vict.  e.  127, 8.  26.]  An  unqualified  person  who 
acts  as  a  solicitor  commits  an  offence  against 
6  &  7  Vict  c.  73,  &  2,  though  he  acts  in  the  name 
and  with  the  consent  of  a  duly  qualified  solicitor. 
— ^H.,  who  had  carried  on  the  business  of  an 
accountant,  arranged  with  C,  who  had  been 
admitted  as  a  solicitor,  that  he  should  use  H.'s 
ofiSoes,  and  any  business  H.  had  he  was  to  allow 
C.  to  attend  to,  H.  to  share  in  the  profits,  but  in 


SOLICITOBr-*co»<tnued. 

what  proportion  was  not  settled,— or,  according  to 
H.'8  version  of  the  arrangement,  H.  was  to  be 
paid,  as  a  commiBsion,  one  half  share  of  profits 
after  deducting  all  expenses,  inclu(Ung  rent  of 
offices,  and  was  to  find  money  and  clerk  to  carry 
on  the  business.  Pursuant  to  this  arrangement, 
H.,  sometimes  with  C.  and  sometimes  alone,  trans- 
acted various  matters  which  it  was  alone  com- 
petent to  a  solicitor  to  transact,  generally  using 
the  name  of  C.  &  Co.,  but  sometimes  not,  and  not 
always  with  the  knowledge  or  express  sanction  of 
C. : — Held,  by  the  Court  of  App<»d,  affirming  the 
Queen's  Bench  Division,  that  H.  had  been  guilty 
of  a  contempt  of  Court,  and  that  an  attachment 
must  issue  against  him.   Abebcrombie  v,  Jordan 

[187 

8. CertificcUc — Stamp — Attendance  of 

Country  Solicitor  at  a  Taxation  in  London  — 
'*  Practising  "—93  &  34  Vi4!i.  c  97,  «.  59— .ScAe- 
dafo.]  By  33  &  34  Vict  c.  97,  s.  59,  every  person 
who  <*  acts  or  practises  "  in  any  Court  as  a  soli- 
citor without  having  in  force  at  the  time  a  duly 
stamped  certificate  shall  forfeit  502.,  and  shall  be 
incapable  of  maintaining  any  action  or  suit  for 
the  recovery  of  any  fee  on  account  of  any  act  or 
proceeding  done  or  taken  by  him  in  any  such 
capacity.  By  the  schedule  the  certificate  if  such 
person  '*  practises  or  carries  on  his  businoM" 
within  ten  miles  from  the  General  Post  Office  of 
the  City  of  London  is  of  a  certain  amount,  and  if 
he  practises  or  carries  on  his  business  beyond  the 
above-mentioned  limits,  is  of  a  less  amount  A 
solicitor,  with  a  country  certificate,  and  whose 
offices  were  at  Birminghcon,  came  up  on  a  retainer 
and  attended  the  taxation  of  a  bill  of  costs  within 
the  ten  mile  radius :— IMd,  that  he  did  not,  by 
this  one  transaction,  act  or  practise  in  London 
within  the  meaning  of  the  statute.  In  re  Horton 

[434 
S.  —^Liability  of  Town  Agent  of  Country 
Solicitor  to  pay  to  CUent  amount  of  DM  received 
in  an  Action — Summary  Jurisdiction  of  the  Court.^ 
The  town  agent  of  the  solicitor  of  the  plaintiff;  in 
an  action  in  which  judgment  had  been  recovered 
for  a  debt,  refused  to  pay  over  to  the  plaintiff  the 
amount  of  the  debt  which  had  been  received  by 
him  from  the  sheriff  under  a  writ  of  fi.  fa.,  on  the 
ground  that  he  was  entitled  to  retain  sucli  amount 
for  a  debt  due  to  him  from  the  country  solicitor 
of  equal  amount. — The  country  solicitor  had  no 
lien  ou  such  amount  against  his  client,  the  plain- 
tiff:— Retdy  affirming  the  decision  of  the  Queen's 
Bench  Division,  that  the  Court  in  the  exercise  of 
its  summary  jurisdiction  over  its  own  officers 
would  order  the  town  agent  to  pay  over  the 
amount  of  the  debt  to  the  plaintiff. — In  such  a 
case  the  Court  will  exercise  its  summary  jurisdic- 
tion, although  there  be  no  fraud  imputed  to  tne 
town  agent    .Ks  |M(r<a  Edwards      •     C.  A.888 

8IA1IP— Acting  or  practising  as  solicitor  -     494 
See  SoLioiTOB. 

STATU TJS — Commencement  of        -         -*     119 
See  LiORXBENG  Aors.    2, 


STATUTES: 
1^2  Wm.  4,  0.  22,  ss.  ^  20,  23 
See  Nbquoekce. 
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8XATUTE8— ^oniiniied. 

3& 4 Vict. c. 61. 8.1      -      -       -   see 

See  LiCEifsixG  Acts.   4. 
3&4Yiot.  c.65,t.  6         -  -  -     609 

See  Admibaltt. 
5&6Victc35     -  -  -  -     414 

See  Be^'enue.    2. 
6  &  7  Vict.  c.  73,  8.  2         -  -  -     187 

See  SoiJcrroH. 
6  &  7  Vict  c.  86,  88. 10.  21. 24,  28.  35    -     104 

See  NiGLiGEircE. 
8  Vict,  c,  20.  88.  103, 145  -  -  -     161 

See  Justice.    4. 
8&9VicLc.  118   -  -  -  -     487 

See  IKCL06UBE. 

10  Vict.  c.  17,  88.  43, 74    -  -  -     682 

See  Watebworks  CoiiPAirs'. 
12  &  13  Vict.  c.  45, 8. 11    -  -  -     586 

See  PBAcncE.    17. 
16  &  17  Vict  c.  34  -  -  -  -     414 

See  BxYKSUZ.    2. 
16  &  17  Vict.  c.  51,  88.  2,  5, 10,  32  -     126 

See  Bevesue.    3. 
16  417  Vict  c.  119,8.3    -  -  -     276 

See  Gamiko. 
18  &  19  Vict  c.  70,  8.  G     -  -  -     450 

See  Meeting  op  Batefayebs. 

23  &  24  Vict  c.  127,  8.  26  -  -  -     187 

See  Soucitob. 

24  Vict  c.  10.  8.  7  -  -  -         -     60B 

See  Admiralty. 
24  &  25  Vict.  c.  96,  88.  75,  76       -  -     706 

See  Gbiminal  Law.    2. 

24  &  25  Vict  c.  97,  8.  52   -  -         -     288 

See  Gbiminal  Law.    6. 

25  &  26  Vict  0.89-  -  -  -     179 

See  Company.    2. 

25  &  26  Vict  c.  102.  8.  98  -  -  -     445 

See  Hetbopolis  Management  Acts. 

26  &  27  Vict  c.  29,  8.  7      -  -  -     267 

See  Pabliament.    4. 
26  &  27  Vict  c.  93,  88. 14, 16       -  -     682 

See  Watebwobks  Company. 

29  &  30  Vict  c.  114,  88.  5,  7         -  -     469 

See  Meeting  of  Batepayeds. 

30  &  31  Vict  c.  102.  8.  4    -         -  -     247 

See  Parliament.    2. 
30  &  31  Vict  c.  102. 8.  61  -  -  -     195 

See  Pabliament. 
30  &  31  Vict  c.  106, 8.  27  -  -         -     168 

See  Elementary  Education. 

30  Jk  31  Vict.  c.  142,  8.  5   -  -  -     470 

See  Practice.    4. 
8.10       -  -  -  -     411 

See  County  Court. 
...     326 

See  Practice.    2. 

81  &  32  Vict  c.  121,  8. 17-  -  -     397 

See  Pharmacy. 

31  &  32  Vict  c.  122, 8.  37  -  -  -     671 

See  Criminal  Law. 

82  &  83  Vict.  0.27,  8.  8     -         -         -     869 

See  Licensing  Acts.    4. 
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nATVTEl^— continued. 
32  &  33  Vict  c  62,  8. 13   ~  -  -      580 

See  Cbiminal  Law. 

32  &  33  Vict  c.  71,  8.  39    -  -  -      UT 

See  Bankbuptcy.    3. 

8.87       -  -  -  -      892 

See  Bankbuptcy.     2. 

33  &  34  Vict  c.  97.  8.  59   -  -  -      481 

See  SoLicnoB.     2. 
35  &  36  Vict,  ceo,  8.  22    -  -  -      889 

See  Municipal  Election. 

35  &  36  Vict.  o.  94. 8.  3     - 

See  Licensing  Acts. 
8.45      - 

See  Licensing  Acts.    4. 
88.  3.  51 

See  Licensing  Acts.     3. 

36  &  37  Vict  c.  48,  8.  28    - 

See  Bailway. 

36  &  37  Vict  c.  66.  8.  45    - 

iSise  Pbaotice.    2, 

37  &  38  Vict  c.  50,  8.  5     - 

See  Husband  and  Wife. 

38  &  39  Vict  c  40,  b.  1.  8tib-«.  2  - 

See  Municipal  Election.    2. 

38  &  39  Vict  c  55,  88.  15, 16. 175,  306  - 

See  Local  Gotebnment  Act&    7. 

88.47        -  -  - 

See  Local  Gotebnment  Acts. 
88. 173, 174       - 

See  Local  Gotebnment  Acisl 
8.  211     . 

See  Local  Gotebnment  Acxb. 
88. 156. 252       -  - 

See  Local  Gotebnment  Actsl 
8.258     -  -  -        -     888 

See  Justice.    2. 

39  &  40  Vict.  c.  61,  8.  34    -  .         -      99 

See  PooB  Law.    2. 

39  &  40  Vict  c.  79.  s.  12,  34         •         -     158 

See  Elemsntaby  Eh>ucATiON. 

40  &  41  Vict  0.  54,  8. 1     -  -  .     459 

See  Meeting  of  Batrpayers. 

41  Vict  c.  15.  8. 13  -         -  -         -     «1 

See  Be  VENUE. 

41  &  42  Vict  o.  26,  8.  5  -          -          -     195 

See  Pabliament. 
s.22.23  -          .          .     24T 

^Pabuamekt.  2. 
, 8v28,  8iib-8.2  -          -          -     259 

See  Parijamknt.  3. 

41  &  42  Vict  c.  31,  8.  10  -          -          -     111 

See  Bill  of  Sale. 

41  &  42  Vict  o.  77,  8.  23  -          -          69,466 

See  Highway.    1,  2. 

42  &  43  Vict  c.  49,  s.  21,  sab^.  3  -     511 

See  Licensing  Acts.    3. 

88.6,21,35       -  -  -     151 

See  Justice.   4. 

43  &  44  Vict  c  42,  88.  4, 7  -  -     488 

See  Masteb  and  Sertant.    2. 

88.4,7    -  -  -         -116 

See  Master  and  Sertant. 
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TA.TVTEB^€ontinut'd. 
-1 1  4&  45  Vict,  c  61.  8.  3     -  -  -     119 

iSIee  LicENBiNO  Acts.    2. 

JTB.KET— Formation  and  width  of  -     445 

See  Metropolis  Manaoemext  Acts. 

lUCGXSSIOH  DUTY— Settlement—  Reservation 
of  interest  to  settlor  -  -     125 

See  Eevenue.    3. 


T'HXKD  PABTY— Contract  to  perform  covenants 
in  head-lease— Indenmity  -     329 

See  Practioe.    7. 


Directions  as  to  questions  to  be  tried 
See  Pbaotioe.    18. 
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V£KI>OB  AND  TTTRCBABZR— Conditions  of  Sale 
— T^and  over  Bailway  Arch,  &c,—XTlira  vires  Sale 
htj  Raihcay  Company  to  Vendor— Sale  of  Posses- 
^or?j  Title  only— Forfeiture  of  Deposit  oti  refusal 
if*  complete.']  The  defendant  purchased  from  a 
rtiilway  company  land  over  a  tunnel,  which,  not 
bcinp  •*  superfluous,"  the  company  had  no  power 
to  Bell,  and  the  plaintiff  contracted  to  purchase 
the  land  from  the  defendant  as  freehold  building 
laud.  One  of  the  conditions  of  sale  was  that  the 
t  itle  should  commence  with  the  conveyance  from 
tlie  company ;  another,  that  the  purchaser  should 
iH)t  require  the  production  of.  or  investigate  or 
in  tike  any  objection  or  requisition  in  resiHict  of, 
8uoh  conveyance ;  and  another,  that  the  purchaser 
Bbould  send  his  objection,  if  any,  to  the  title 
within  seven  days  from  the  delivery  of  the  ab- 
stract. The  plaintiff  declined  to  complete  after 
the  ospiration  of  the  seven  days,  ana  sued  for 
tho  deposit:- JTeW,  by  the  Court  of  Appeal 
( Jossel.  M.R.,  and  Brett  and  Cotton,  L.JJ.),  re- 
vt'rsing  the  decision  of  Lindley,  J.,  that  the 
dej^Lsit  could  not  be  recovered.  Rosenberg  v. 
CuuK       -  -  -  -  -     C.  A.  162 

•  Insurance  by  vendor— Right  to  insurance 

money  -  -  »  .     813 

See  Insurance  (Fire), 

WATEBWOBXS  COMPAinr— ^tt;)p/y  of  Water  by 
^ffasureme^^t  — Meter,  Obligation  to  provide  — 
Vntiituf  off  Supply— WaterworJcs  Clauses  Act  1863 
(20  &  27  Vict.  c.  93),  ss.  14,  1(>— Waterworks 
Cjausfs  Act,  1847  (10  Vict,  c.  17),  m.  43,  74— 
Failure  to  pay  or  tender  Bate  in  Advance.]  The 
special  Act  of  a  water  company  provided  for  the 
Mipply  of  water  to  the  inhabitants  of  the  district 
tor  **  family  use  "  at  certain  rates  calculated  on  the 
routal  of  the  house  supplied.  The  Act  contained 
further  provisions  for  the  supply  of  water  for 
^chool9,  manufactories,  &c..  &o.,  and  for  other  pur- 
l^oses  than  family  consumption,  and  for  baths,  &c.. 
and  for  the  purposes  of  any  trade  or  business 
whatsoever  at  certain  rates  per  thousand  gallons. 
The  supply  of  water  under  mese  latter  provisions 
Ijaving  been  held  obligatory  upon  the  company 
unless  prevented  by  causes  beyond  their  control  :— 
Iltid,  that,  there  being  no  provision  in  the  special 
Act  throwing  upon  the  consumer  the  obligation 
"f  providing  a  meter  to  measure  the  water  sup- 
I^Hed  for  the  purposes  of  a  bath,  no  such  obliga-  I 
tion  coold  be  implied  from  the  14th  fiection  of 
Vol.  VIII.-Q.  B.  D.  3 


WATEBW0SX8  COKPAJSn^coulinued. 
the  Waterworks  Clauses  Act,  1863,  inooxporated 
with  the  special  Act,  which  section  provides  that 
where  the  undertakers   are  authorized  by  the 
special  Act  to  supply  water  by  measure  they  may 
let  for  hire  to  any  consumer  of  water  so  supplied 
any    meter   or    instrument    for    measuring   the 
quantity  of  water  supplied.    The  occupier  of  a 
house  within  the  district  of  the  above-mentioned 
company  had  a  bath  connected  by  means  of  a  pipe 
with  the  house  cistern,  to  which  water  was  con- 
veyed from  the  company's  mains  for  **  family  use.' 
The  company  required  him  to  put  up  a  meter  for 
the  purpose  of  measuring  the  water  used  for  the 
bath,  but  he  refused  to  do  so.    He  had  paid  to  the 
company  in  advance  the  proper  amount  in  respect 
of  the  water  supply  for  "family  use"  for  the 
quarter  ending  the  29th  of  Se|)tember,  but  had 
not  paid  or  tendered  any  sum  in  respect  of  the 
water  supply  to  the  bath  during  such  period. 
The  company  in  consequence  of  his  refusal  to  put 
up  a  meter  or  disoonnect  the  bath,  cut  off  the  com- 
munication pipe  from  their  main  to  his  house 
upon  the  20th  of  September.    On  the  29th  of 
September,  having  cut  off  the  pipe  connecting  the 
cistern  with  the  bath,  but  not  the  waste  or  outlet 
pipe  from  the  bath,  he  gave  notice  to  the  company 
of  what  he  had  done  and  paid  to  the  company  in 
advance  the  proper  amount  for  the  supply  of 
water  for  "  family  use  *'  during  the  ensuing  quarter 
but  did  not  restore  the  communication  pipe  be- 
tween the  company's  mains  and  his  cistern.    The 
company  refused  to  restore  the  supply  on  the 
ground  that  he  had  not  cut  off  the  waste-pipe 
from  the  bath,  which  he  refused  to  do.    The 
supply  of  water  was  not  renewed  till  the  4th  of 
November,  when  the  company  restored  the  com- 
munication pipe  under  protest : — Hdd,  that  the 
company  were  not  entitled  to  insist  on  the  con- 
sumer's providing  a  meter,  but  that  th^  were  not 
liable  to  a  penalty  under  the  Waterworks  Clauses 
Act,  1847,  s.  43,  for  not  supplyng  water  during 
the  period  between  the  20th  and  the  29th  of 
September,  inasmuch  as  no  payment  or  tender  in 
respect  of  the  water  supply  to  the  bath  for  such 
period  had  been  made.    But  held  that  the  com- 
pany were  liable  to  a  penalty  in  respect  of  tho 
period  subsequent  to  the  29th  of  September :  that 
they  had  no  right  to  refuse  the  supply  of  water 
after  that  date,  and  that  they  were  not  iustifled 
in  cutting  off  the  supply,  and  were,  therefore,  not 
entitled  to  require  the  consumer  to  renew  the  com- 
munication.   The  Sheffield  Waterworks  Co.  v. 
Carter.    Brooks  o.  The  Same       -         -     682 

WnX — '* Issue  and  their  Heirs'* — Gift  over  on 
Death  tcithotU  leaving  Children — Estate  Tail — 
Itnnainder  in  Fee.]  The  owner  of  land  devised 
it  to  his  eldest  son  L.  ^for  life,  and  after  his 
decease  to  his  lawful  issue  and  their  heirs  for 
ever,  if  any,"  and  "  if  he  should  die  without  leav- 
ing any  children  bom  in  wedlock,  then  to  the 
testators  son  E.  and  his  heirs : — Held,  tliat  the 
devise  gave  a  life  estate  only  to  L.  and  not  an 
estate  tail.    Morgan  v.  Thoxas 


WOBDS— **  Act  or  practice  " 
^V^*  Solicitor,   2. 

I "Dulyattestetl" 

S*'e  Bill  of  Sale. 
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IX)NIK)N  :  1'IlINTED  UY  WILLIAH   CLOWES   AND  SONS,  LIMITED^  BTkUFOhD  0TBEKT 
AND  CHABIMO  CROSS. 
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